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H MA Enterprises Pty Ltd (In Liquidation)  

ACN 167 264 584 

(H MA) 

Statutory Report to Creditors 

 

We refer to our initial information for creditors dated 18 October 2018 in which we advised you of the appointment 

of Rob Brauer and Rob Kirman as liquidators (Liquidators) of H MA and your rights as a creditor in the liquidation. 

The purpose of this report is to: 

 provide you with an update on the progress of the liquidation; and 

 advise you of the likelihood of a dividend being paid in the liquidation. 

1. Update on the progress of the liquidation 

 Background  

H MA was incorporated on 16 December 2013 and operated a vitamin and pharmaceuticals distribution business 

that provided services to customers in Asia and Australia prior to its winding up.   

H MA operated from the following premises in Western Australia prior to the Liquidators’ appointment: 

 a head office and store front in Perth; 

 a warehouse and storage facility in Malaga; and 

 a pharmacy in Currambine that, due to the failure to obtain Pharmaceutical benefit Scheme (PBS) approval, 

did not trade.  

H MA was wound up by order of the Supreme Court of New South Wales on 4 October 2018.  

 Estimated assets and liabilities  

In a liquidation, H MA’s director, Ms Emma Ma (Director) is required to submit a Report as to Affairs (RATA) setting 

out a detailed assessment of H MA’s asset and liability position to the Liquidators.  Immediately on appointment, 

the Liquidators requested the Director to provide (i) a completed RATA, and (ii) a completed director’s questionnaire 

outlining the Director’s assessment of the causes of failure for H MA.  The Director submitted a RATA and 

completed questionnaire on 22 October 2018. 

Based on the Liquidators’ assessment of the limited available books and records, and information provided by the 

Director, set out overleaf is a summary H MA’s asset and liability position. 
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1.2.1 Debtors  

Upon appointment, the Director advised of an outstanding debtor with a book value of circa $2 million (Debtor).  

The Director has advised that:  

 an acquaintance of the Director approached her with two friends, known only by their short-form first 

names ‘Le’ and ‘Ha’, who were interested in purchasing circa $2 million of stock; 

 no further information including surnames, addresses, company ABN or phone number were ever provided, 

and the Director only corresponded with the Debtor via the ‘Viber’ mobile application; 

 despite all other customers being required to pay in advance of release of goods, stock was transferred to 

the Debtor in or around September 2017 prior to any payment being received; 

 no customer agreement or credit application was ever signed; 

 the goods were released and credit extended to the Debtor on the basis the Director trusted the 

acquaintance who referred them;  

 the acquaintance who introduced the Debtor to the Director has since left Australia for Vietnam and is 

uncontactable, and the mobile telephone used to communicate with the Debtor was broken and has 

subsequently been misplaced; and  

 no payments were ever received from the Debtor, and no other means of contacting this party are known 

of without the mobile telephone.  

The Liquidators consider the explanation provided by the Director to be inadequate.   

The Liquidators have made numerous attempts to contact the Debtor, including: 

 repeated demands of the Director to provide the mobile telephone; 

 contacting H MA’s landlords to confirm the mobile telephone did not remain on any premises; 

 inspections of H MA’s premises; 

 internet searching of vitamin wholesalers by the names ‘Le’ and ‘Ha’; and 

 contacting individual creditors for further information.  

Summary of Financial Position 

$ Section RATA Valuation RATA ERV Liquidators' ERV

Assets

Debtors 1.2.1 2,000,000 Unknown Unknown

Cash at bank 1.2.2 (1,000) (1,000)  - 

Stock 1.2.3 15,000 5,000  - 

Plant and equipment 1.2.4 10,000 5,000 1,500

Other assets 1.2.5 Unknown Unknown  - 

Contingent assets 1.2.6 Unknown Unknown  - 

Total assets 2,024,000 Unknown Unknown

Liabilities

Employee claims 1.2.7 (3,276) (3,276) (3,276)

Secured creditor 1.2.8  -  - (7,990)

Preferential claims (2,706,000) (2,706,000)  - 

Unsecured creditors 1.2.9 (588,335) (588,335) (3,271,035)

Total liabilities (3,297,611) (3,297,611) (3,282,301)

Net assets/(liabilities) Unknown Unknown Unknown
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To date, the Liquidators have been unable to obtain any further information regarding the Debtor.   

Any creditors with information regarding the Debtor are invited to contact the Liquidators as a matter of 

urgency.  Recovery of amounts outstanding will have a material impact on the return to creditors. 

The Liquidators are considering the options available to them regarding the Debtor and/or avenues to receive a 

more satisfactory response from the Director, including engaging the assistance of the Australian Securities and 

Investments Commission, and reporting the Director to other regulatory bodies to pursue the matter further.   

There are no further debtors outstanding to H MA. 

1.2.2 Cash at bank / on hand 

The Liquidators have confirmed that no cash was available at appointment.  

1.2.3 Stock 

Upon appointment, there was an immaterial amount of pharmaceutical stock at H MA’s Perth premises.  The 

Liquidators engaged Tiger Asset Group (Tiger) to inspect and advise on the ability for the Liquidators to realise the 

stock.   

Due to the medicinal nature of the stock, it was not deemed as commercially realisable.   

1.2.4 Plant and equipment 

A search of the Western Australian Department of Transport confirmed that no vehicles were registered to H MA.   

A forklift and electric pallet jack was located at H MA’s Malaga premises and subsequently collected by Tiger for 

realisation.  No funds have been received for the sale of the plant and equipment to date.   

The assets were realised at auction on 14 December 2018 for a gross amount of circa $2k.  Costs of realisation will 

be deducted from the proceeds by Tiger.  

1.2.5 Other assets 

The Liquidators investigated their right to realise the fit-out of the pharmacy in Currambine.  After liaising with the 

landlord, a review of the contract confirmed that, due to the pre-appointment termination of the lease on the basis 

of lack of payment, the ownership of the fit-out vested with the landlord.   

Accordingly, the Liquidators are not entitled to the proceeds from any sale of the fit-out.  

No other assets have been identified.  

1.2.6 Contingent assets 

H MA applied for PBS approval for the pharmacy in Currambine.  Following the rejection of this application, H MA 

appealed and subsequently pursued litigation against the Minister for Health (Matter).    

Upon the Liquidators’ appointment, the solicitors for H MA confirmed they were in the process of withdrawing from 

the Matter.  The Liquidators investigations confirmed:  

 the prospects of success were low given the lack of evidence provided by H MA; 

 given the complex case law, the costs of litigation would be significant and require the briefing of a 

barrister; and 

 given the Liquidators’ appointment and the cessation of trading of H MA, the benefit to creditors in the 

unlikely event of successful litigation would be limited. 

Despite the above, the Liquidators contacted the Director to discuss the options of funding the Matter. Following 

confirmation from the Director that no funding could be sourced, the Liquidators withdrew from the Matter. 

1.2.7 Employees 

At the date of the Liquidators’ appointment, there were no employees of H MA. 
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The Director has disclosed superannuation outstanding of circa $3k to two former employees in the RATA. 

1.2.8 Secured creditors  

The Liquidators conducted a search of the Personal Properties Securities Register (PPSR) at the date of appointment, 

which identified an ALLPAP registration held by Green County Pty Limited (Green County), who are owed circa $8k.   

Due to the lack of assets with which to distribute to any class of creditor, the Liquidators have not conducted a 

review of Green County’s security.   

In the event Green County’s security is valid, the realisation of any assets subject to Green Capital’s security will be 

for the benefit of Green County until the secured amount is repaid in full.  Noting the quantum of assets in H MA, a 

valid and enforceable security reduces the likelihood of a dividend to unsecured creditors.    

1.2.9 Unsecured creditors  

The Director’s RATA discloses Green County and Blackmores Limited (Blackmores) as “preferential” creditors.  Green 

County is discussed at section 1.2.8 above. Blackmores is an unsecured creditor. 

Circa $2.6 million is owed to Blackmores, who provided the stock subsequently transferred to the Debtor discussed 

at section 1.2.1. 

Other material unsecured creditors consist of landlords, the provider of the fit-out in Currambine, and customers 

who paid in advance and did not receive product.  

3. Investigations 

The Liquidators have conducted preliminary investigations into H MA.   

Preliminary investigations indicate H MA was likely insolvent following the transfer of stock in September 2017.  

Although there may be grounds for an insolvent trading claim or recovery action against the Director, we note that 

the Director was declared bankrupt in September 2018 and therefore any recovery is unlikely.   

Upon review of H MA’s bank statements, a small number of low value payments that may constitute an unfair 

preference were identified.   

Further investigation is required to consider the recoverability of potential preference payments and other 

recoveries, that may be available to the Liquidators. 

4. Likelihood of a dividend 

A number of factors will affect the likelihood of a dividend being paid to creditors, including: 

 the size and complexity of the liquidation; 

 the amount of assets realisable and the costs of realising those assets; 

 the statutory priority of certain claims and costs; 

 the value of various classes of claims including secured, priority and unsecured creditor claims, and  

 the volume of enquiries by creditors and other stakeholders. 

Based on information available to us at this time, we consider it unlikely that a dividend may be payable to creditors 

with admitted claims in the liquidation. 

The likelihood of a dividend to creditors is dependent on: 

 the recovery of the substantial debtor outstanding; 

 the validity of Green County’s security; and 

 the Liquidators’ recovery actions. 
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If a dividend is going to be paid, you will be contacted before that happens and, if you have not already done so, 

you will be asked to lodge a proof of debt.  This formalises the record of your claim in the liquidation and is used 

to determine all claims against H MA. 

5. Receipts and payments 

There have been no receipts or payments in the liquidation to date.  

6. Cost of the liquidation 

Due to the limited assets in the liquidation, we do not propose to have our remuneration approved at this time.   

The Liquidators’ costs for the liquidation will exceed $30,000, however, there will be insufficient asset realisations to 

satisfy the costs.  A remuneration report will be prepared for creditors and a resolution of creditors would need to 

be passed before any Liquidators’ remuneration exceeding $5,000 could be paid.  

7. What happens next? 

We will proceed with the liquidation, which will include: 

 realising the remaining assets; 

 recovering any further available property; 

 completing our investigations into H MA’s affairs; 

 if identified, pursuing any viable claims for statutory recovery actions; and 

 completing our reporting to the corporate insolvency regulator, the Australian Securities and Investments 

Commission (ASIC). 

We may write to you again with further information on the progress of the liquidation.  

We expect to have completed this liquidation within six months. 

8. Where can you get more information? 

You can access information which may assist you on the following websites: 

 ARITA at www.arita.com.au/creditors. 

 ASIC at www.asic.gov.au (search for “insolvency information sheets”). 

If you have any queries, please contact Andrew Boys on (08) 6363 7643.   

Dated: 19 December 2018 

 

 

 

 

 

 

Rob Brauer 

Liquidator 

 

Enclosure: 

ARITA Information Sheet – Offences, Recoverable Transactions & Insolvent Trading 
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AUSTRALIAN RESTRUCTURING INSOLVENCY & TURNAROUND ASSOCIATION 

 

A summary of offences under the Corporations Act that may be identified by the administrator: 

180 Failure by company officers to exercise a reasonable degree of care and diligence in the exercise 
of their powers and the discharge of their duties. 

181 Failure to act in good faith. 

182 Making improper use of their position as an officer or employee, to gain, directly or indirectly, an 
advantage. 

183 Making improper use of information acquired by virtue of the officer’s position. 

184 Reckless or intentional dishonesty in failing to exercise duties in good faith for a proper purpose. 
Use of position or information dishonestly to gain advantage or cause detriment.  This can be a 
criminal offence. 

198G  Performing or exercising a function or power as an officer while a company is under administration.  

206A Contravening a court order against taking part in the management of a corporation. 

206A, B Taking part in the management of corporation while being an insolvent, for example, while 
bankrupt. 

206A, B Acting as a director or promoter or taking part in the management of a company within five years 
after conviction or imprisonment for various offences. 

209(3) Dishonest failure to observe requirements on making loans to directors or related companies. 

254T Paying dividends except out of profits. 

286 Failure to keep proper accounting records. 

312 Obstruction of an auditor. 

314-7 Failure to comply with requirements for the preparation of financial statements.  

437D(5) Unauthorised dealing with company's property during administration.  

438B(4) Failure by directors to assist administrator, deliver records and provide information.  

438C(5) Failure to deliver up books and records to the administrator.  

590 Failure to disclose property, concealed or removed property, concealed a debt due to the 
company, altered books of the company, fraudulently obtained credit on behalf of the company, 
material omission from Report as to Affairs or false representation to creditors. 

 
 
 
Preferences 

A preference is a transaction, such as a payment by the company to a creditor, in which the creditor receiving the 
payment is preferred over the general body of creditors.  The relevant period for the payment commences six 
months before the commencement of the liquidation.  The company must have been insolvent at the time of the 
transaction, or become insolvent because of the transaction. 

Where a creditor receives a preference, the payment is voidable as against a liquidator and is liable to be paid back 
to the liquidator subject to the creditor being able to successfully maintain any of the defences available to the 
creditor under the Corporations Act. 

Uncommercial Transaction 

An uncommercial transaction is one that it may be expected that a reasonable person in the company's 
circumstances would not have entered into, having regard to: 

• the benefit or detriment to the company; 

• the respective benefits to other parties; and, 

• any other relevant matter. 

Offences 

Recoverable Transactions 
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To be voidable, an uncommercial transaction must have occurred during the two years before the liquidation.  
However, if a related entity is a party to the transaction, the period is four years and if the intention of the 
transaction is to defeat creditors, the period is ten years.  

The company must have been insolvent at the time of the transaction, or become insolvent because of the 
transaction. 

Unfair Loan 

A loan is unfair if and only if the interest was extortionate when the loan was made or has since become 
extortionate.  There is no time limit on unfair loans – they only must be entered into before the winding up began. 

Arrangements to avoid employee entitlements 

If an employee suffers loss because a person (including a director) enters into an arrangement or transaction to 
avoid the payment of employee entitlements, the liquidator or the employee may seek to recover compensation 
from that person.  It will only be necessary to satisfy the court that there was a breach on the balance of 
probabilities.  There is no time limit on when the transaction occurred. 

Unreasonable payments to directors 

Liquidators have the power to reclaim ‘unreasonable payments’ made to directors by companies prior to liquidation.  
The provision relates to payments made to or on behalf of a director or close associate of a director.  The 
transaction must have been unreasonable, and have been entered into during the 4 years leading up to a 
company's liquidation, regardless of its solvency at the time the transaction occurred. 

Voidable charges 

Certain charges over company property are voidable by a liquidator: 

• circulating security interest created within six months of the liquidation, unless it secures a subsequent 
advance; 

• unregistered security interests; 

• security interests in favour of related parties who attempt to enforce the security within six months of its 
creation. 

 

 
In the following circumstances, directors may be personally liable for insolvent trading by the company: 

• a person is a director at the time a company incurs a debt;  

• the company is insolvent at the time of incurring the debt or becomes insolvent because of incurring the debt;  

• at the time the debt was incurred, there were reasonable grounds to suspect that the company was insolvent; 

• the director was aware such grounds for suspicion existed; and 

• a reasonable person in a like position would have been so aware. 

The law provides that the liquidator, and in certain circumstances the creditor who suffered the loss, may recover 
from the director, an amount equal to the loss or damage suffered.  Similar provisions exist to pursue holding 
companies for debts incurred by their subsidiaries. 

A defence is available under the law where the director can establish: 

• there were reasonable grounds to expect that the company was solvent and they did so expect;  

• they did not take part in management for illness or some other good reason; or 

• they took all reasonable steps to prevent the company incurring the debt. 

The proceeds of any recovery for insolvent trading by a liquidator are available for distribution to the unsecured 
creditors before the secured creditors. 

 

Important note: This information sheet contains a summary of basic information on the topic.  It is not a substitute for legal 
advice.  Some provisions of the law referred to may have important exceptions or qualifications.  This document may not contain 
all of the information about the law or the exceptions and qualifications that are relevant to your circumstances. 

Insolvent trading 


