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AWT International Pty Ltd (Subject to Deed of Company Arrangement) 

ACN 076 484 770 

(AWTI) 

Circular to Creditors 

 

I refer to the Deed of Company Arrangement executed on 4 July 2017 (DOCA) and advise that a number of 

proposed variations to the DOCA require creditor consideration at the creditors’ meeting that has been convened at 

the time and date set out below.  

The purpose of this circular is to provide you with information about the proposed variations to the DOCA.  At the 

meeting, creditors will be entitled to vote on whether AWTI should execute the proposed variations to the DOCA.   

The meeting of creditors will be held as follows: 

 Date: 4 April 2018 

Time: 11:30 AM (AEST) 

Address: Level 7, 175 Eagle Street, Brisbane QLD 4000 

Teleconference facilities will also be available for those unable to attend in person:  

Telephone number: 1800 153 721 

Access participant pin: 829 993 94# 

To enable creditors to make an informed decision about the proposed variations to the DOCA, enclosed is a report 

to creditors setting out the details of the proposed variations, commentary on the Deed Administrators’ opinion of 

the proposed variations and the Deed Administrators’ opinion regarding the course of action that is in creditors’ 

best interests.  

Enclosed is a notice of meeting.  To participate in this meeting, you must submit a proof of debt and information to 

substantiate your claim.  If you have already lodged a proof of debt, you are not required to do so again.  If the 

creditor is a person and will attend the meeting, this is all that is required.  However, if the creditor is another type 

of entity (such as a company), they must also appoint a person – a “proxy” or person authorised under a power of 

attorney – to vote on behalf of the creditor at the meeting.  A proxy should also be appointed if the creditor is a 

person, but is not available to attend the meeting. 

You can appoint the chairperson of the meeting as your proxy and direct the chairperson how you wish your vote 

to be cast.  If you choose to do this, the chairperson must cast your vote as directed.  Proxy forms lodged by 

creditors for any previous meeting regarding AWTI cannot be used for the upcoming meeting. 

Proof of debt and proxy forms are enclosed, together with guidance notes to assist you when you complete them.  

To ensure that the meeting is conducted as efficiently as possible, completed proof of debt and, if applicable, proxy 

forms must be returned to my office by post, fax or email by 5:00 PM (AEST) on 3 April 2018. 

Also enclosed is general information for attending and voting at meetings of creditors. 

Remuneration 

We will seek your approval of our remuneration at this meeting.  Detailed information about what tasks we have 

undertaken and the costs of those tasks are provided in our Remuneration Report (enclosed). 

What you should do next 

You should: 

 read the enclosed information; 

 decide whether you are going to participate in the meeting; and if so 

 complete and return your proof of debt and proxy form (if required) by 5:00 PM (AEST) on 3 April 2018. 
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If you have any queries, please contact Patrick Cashman on (07) 3333 9828.  

 

Dated: 19 March 2018  

 

 

 

 

 

 

 

Anthony Connelly 

Deed Administrator 

 

Enclosures: 

 Notice of meeting 

 Report to creditors 

 Remuneration report 

 Proof of debt form (Form 535) 

 Proof of debt guidance notes 

 Proxy form 

 Proxy form guidance notes 

 General information for attending and voting at a meeting of creditors 
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Notice of Meeting 

 

AWT International Pty Ltd (Subject to Deed of Company Arrangement) 

ACN 076 484 770  

 

NOTICE OF MEETING OF 

CREDITORS OF COMPANY UNDER EXTERNAL ADMINISTRATION 

 

 Notice is now given that a meeting of the creditors of the company will be held at McGrathNicol, Level 7, 

175 Eagle Street, Brisbane QLD 4000 on 4 April 2018 at 11:30 AM.  

 The purpose of the meeting is:  

a. to receive the report by the Deed Administrators about the proposed variations to AWTI’s Deed of 

Company Arrangement (DOCA);  

b. to receive a statement of the Deed Administrators’ opinion and reasons as to whether it would be 

in the creditors interests for AWTI to execute a variation to the DOCA;  

c. to receive a statement of such other information known to the Deed Administrator as will enable 

the creditors to make an informed decision about the matters at paragraph 2b;  

d. for the creditors to consider the following variations to the DOCA:  

(i) Remove clause 5.6(b) and replace with a new clause 5.6(b) such that within five business 

days of the execution of a deed of variation, the $38,000 provided by NauticAWT, which is 

currently held on trust, is transferred to the Deed Fund.  Subsequent amendments to 

clause 5.6(a) and the removal of clause 5.6(d) would also be required to reflect the change 

to 5.6(b). 

(ii) Remove clause 5.6(c) such that NauticAWT is not required to contribute any additional 

funds to the Deed Fund to fund the Deed Administrators’ Remuneration. 

(iii) Amend clause 7.1(a) such that the First Contribution Sum is payable 10 months after the 

Commencement Date, rather than 6 months after the Commencement Date. 

(iv) Amend clause 7.1(b) such that the Second Contribution Sum is payable 10 months after 

the Commencement Date, rather than 9 months after the Commencement Date. 

(v) Remove clauses 7.5 and 7.6 such that the balance of the Contribution Sum after the 

deduction of the Administrators’ Remuneration, Administrators’ Disbursements, Deed 

Administrators’ Remuneration and Deed Administrators’ Disbursements will not be 

refunded to NauticAWT and that the Contribution Sum will form part of the assets of 

AWTI in the event of liquidation for the benefit of the Creditors.  

(vi) Remove clause 10(a) and replace with a new clause 10(a) such that it permits the transfer 

of shares in AWTI’s subsidiaries, AWTI International (Asia) Sdn Bhd (AWT Asia) and 

Advanced Well Technologies (Malaysia) Pty Ltd (AWTM), to Andrew Fooks once 

NauticAWT has made payment to the Deed Fund of: 

＞ the full amount required for the First Contribution Sum, Second Contribution 

Sum and Third Contribution Sum; 

＞ $26,213 for the benefit of the Fourth Contribution Sum, being 20% of the 

maximum amount required for this contribution sum; and 
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＞ $51,400 for the benefit of the Fifth Contribution Sum, being 20% of the 

maximum amount required for this contribution sum;  

(vii) Amend clause 10(b) such that the Deed Administrators agree to sign any reasonable 

documentation  required by NauticAWT to give effect to the assignment of shares 

pursuant to this clause and a trademark license agreement that allows AWT Asia and 

AWTM to use AWTI’s and its subsidiaries’ trademarks;  

(viii) Remove Clause 11 and replace with a new clause 11 such that, subject to Andrew Fooks 

releasing all claims against AWTI, the Licence Agreement between Andrew Fooks and 

AWTI dated 30 November 2016 is cancelled, rather than transferred to NauticAWT 

Engineering Pte Ltd; 

(ix) Insert clause 17.2(e) such that the DOCA would be terminated and AWTI would enter into 

Liquidation if, after five business days following a notice of non-compliance with the terms 

of clause 7.1 of the DOCA, NauticAWT has not rectified that non-compliance.  The period 

required for compliance could be extended at the discretion of the Deed 

Administrators.  The Deed Administrators would become AWTI’s Liquidators.  Clause 7.1 of 

the DOCA sets out NauticAWT’s timing of payment of the Contribution Sums to the Deed 

Fund. 

e. for creditors to consider, should the resolution to vary the DOCA fail, to resolve that AWTI be 

wound up and Anthony Norman Connelly and William James Harris be appointed its liquidators; 

and 

f. to consider, and if thought fit, approve the Deed Administrators’ remuneration.  

In respect of items 2 d. (iii) and (iv) above, the DOCA proponent, NauticAWT Limited, has advised that it 

has reached an agreement with two priority employee creditors to withdraw their claims against AWTI.  If 

these creditors withdraw their claims prior to the varied due dates for the First and Second Contribution 

Sums, then the First Contribution Sum will be materially reduced and the Second Contribution Sum may be 

reduced to nil. 

 The effect of Insolvency Practice Rules (Corporations) section 75-85 (entitlement to vote as creditor at 

meetings of creditors) is:  

(1) A person other than a creditor (or the creditor’s proxy or attorney) is not entitled to vote at a meeting 

of creditors.  

(2) Subject to subsections (3), (4) and (5), each creditor is entitled to vote and has one vote.  

(3) A person is not entitled to vote as a creditor at a meeting of creditors unless:  

(a) his or her debt or claim has been admitted wholly or in part by the external administrator; or  

(b) he or she has lodged, with the person presiding at the meeting, or with the person named in 

the notice convening the meeting as the person who may receive particulars of the debt or claim:  

(i) those particulars; or  

(ii) if required—a formal proof of the debt or claim.  

(4) A creditor must not vote in respect of:  

(a) an unliquidated debt; or  

(b) a contingent debt; or  

(c) an unliquidated or a contingent claim; or  

(d) a debt the value of which is not established;  

unless a just estimate of its value has been made.  
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(5) A creditor must not vote in respect of a debt or a claim on or secured by a bill of exchange, a 

promissory note or any other negotiable instrument or security held by the creditor unless he or she is 

willing to do the following:  

(a) treat the liability to him or her on the instrument or security of a person covered by subsection 

(6) as a security in his or her hands;  

(b) estimate its value;  

(c) for the purposes of voting (but not for the purposes of dividend), to deduct it from his or her 

debt or claim.  

(6) A person is covered by this subsection if:  

(a) the person’s liability is a debt or a claim on, or secured by, a bill of exchange, a promissory 

note or any other negotiable instrument or security held by the creditor; and  

(b) the person is either liable to the company directly, or may be liable to the company on the 

default of another person with respect to the liability; and 

(c) the person is not an insolvent under administration or a person against whom a winding up 

order is in force.  

 Proofs of debt and proxies must be submitted by 5:00 PM on 3 April 2018. 

 Should a person, or the proxy or attorney of a person, wish to participate in the meeting using electronic 

facilities, please contact Patrick Cashman on +61 (7) 3333 9828 to obtain the details and give to the 

convenor, not later than 5:00 PM on 3 April 2018, a written statement setting out: 

 the name of the person and of the proxy or attorney (if any); 

 an address to which notices to the person, proxy or attorney may be sent; and 

 a method by which the person, proxy or attorney may be contacted for the purposes of the 

meeting. 

 

Dated: 15 March 2018 

 

 

 

 

 

 

 

Anthony Connelly 

Deed Administrator  
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 Glossary 

 

Term Definition 

AEST Australian Eastern Standard Time 

AWTI or the Company AWT International Pty Ltd (Subject to Deed of Company Arrangement) 

AWT Asia or Subsidiary 

Companies 

AWT International (Asia) Sdn. Bhd. 

Commencement Date As defined in the DOCA, “means the date on which this Deed is executed by all parties 

to the Deed, and in the event it is executed by parties on different dates, the 

Commencement Date will be the date on which the last party executes.” being 

4 July 2017 

Deed Administrators Anthony Connelly and Jamie Harris as Deed Administrators of AWTI 

Deed Fund As defined in the DOCA, “means the fund constituted by the Deed Administrators as 

provided in Clause 6.” 

DOCA Deed of Company Arrangement dated 4 July 2017 

Fifth Contribution Sum As defined in the DOCA, “means the amount calculated pursuant to clause 7.2.” 

First Contribution Sum As defined in the DOCA, “means the total amount of Admitted Claims of Employees 

payable pursuant to section 556(1)(e) to (g) of the Corporations Act for wages, 

superannuation and leave entitlements (including payment of PAYG withholding and 

Superannuation Guarantee Charge amounts to the Australian Taxation Office).” 

Fourth Contribution Sum As defined in the DOCA, “means the total amount payable to the Fourth Contribution 

Creditors pursuant to clause 7, up to $131,063.” 

Licence Agreement As defined in the DOCA, “means an agreement between the Company and 

Mr Andrew Fooks dated 30 November 2016.” 

NauticAWT NauticAWT Limited 

NauticAWT Engineering NauticAWT Engineering Pte Ltd (In Liquidation) 
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Term Definition 

Second Contribution 

Sum 

As defined in the DOCA, “means the total amount of Admitted Claims of Employees 

payable pursuant to section 556(1)(h) of the Corporations Act for retrenchment 

entitlements.” 

Subsidiary Companies or 

AWT Asia 

AWT International (Asia) Sdn. Bhd. 

Third Contribution Sum As defined in the DOCA, “means the amount of the Admitted Claim of Scottish Pacific 

currently the sum of $30,411.06.” 

Variation 1, 2, 3, 4, 5, 6, 

7, 8 and 9 

As defined at sections 4.1 and 4.2 of this report 
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 Introduction 

The purpose of this report is to provide creditors with the following information in preparation for the forthcoming 

meeting of creditors scheduled for 11.30AM (AEST) on 4 April 2018: 

 details about revisions proposed to the Deed of Company Arrangement (DOCA) from NauticAWT Limited 

(NauticAWT); 

 commentary on the Deed Administrators’ opinions about the proposed variations to the DOCA; 

 details about revisions to the DOCA proposed by the Deed Administrators; 

 details of the alternatives available to creditors, including altering the proposed variations; and 

 the Deed Administrators’ overall opinion as to the course of action that the Deed Administrators 

recommend is in creditors’ best interests. 

Further details regarding the creditors’ meeting are set out in the circular to creditors included in this creditors’ 

meeting pack. 

A copy of the DOCA is enclosed for creditors’ reference to the particular DOCA clauses mentioned in this report. 
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 Executive summary 

NauticAWT has experienced some challenges to meeting its funding obligations pursuant to the DOCA and 

NauticAWT Engineering Pte Ltd (NauticAWT Engineering), the nominated recipient of a share transfer in the DOCA, 

has entered liquidation and can no longer be the nominated recipient.  As a result, NauticAWT has proposed a 

range of variations to the DOCA to address these matters. 

At a high-level, NauticAWT’s four variations proposed to the DOCA are: 

 The date for the First Contribution Sum be pushed back from 4 January 2018 to 4 May 2018.  The failure 

of NauticAWT to meet the original timeline was set out in my circular dated 21 December 2017. 

 The date for the Second Contribution Sum be pushed back from 4 April 2018 to 4 May 2018.  

 The transfer of shares includes Advanced Well Technologies (Malaysia) Pty Ltd (AWTM) in addition to 

AWT International (Asia) Sdn. Bhd. (AWTI Asia).  The nominated recipient of AWTI’s shares in AWTM and 

AWT Asia be changed from NauticAWT Engineering to Andrew Fooks.  The transfer of shares be subject 

to certain of NauticAWT’s contributions to the Deed Fund, including a brought forward contribution of 

20% of the Fourth and Fifth Contribution Sums ahead of the scheduled payment dates. 

 Amend clause 10(b) such that the Deed Administrators agree to sign any reasonable documentation 

required by NauticAWT to give effect to the assignment of shares pursuant to this clause and a 

trademark license agreement that allows AWT Asia and AWTM to use AWTI’s and its subsidiaries’ 

trademarks. 

 The Licence Agreement is to be cancelled after Andrew Fooks releases his claims against AWTI rather 

than transferred to NauticAWT Engineering. 

In addition to NauticAWT’s proposed variations, the Deed Administrators propose to: 

 Remove clause 5.6(b) and replace with a new clause 5.6(b) such that within five business days of the 

execution of a deed of variation, the $38,000 provided by NauticAWT, which is currently held on trust, is 

transferred to the Deed Fund.  Subsequent amendments to clause 5.6(a) and the removal of clause 5.6(d) 

would also be required to reflect the change to 5.6(b) and remove any reference that the $38,000 is only 

to be used of the Deed Administrators’ Remuneration and Disbursements. 

 Remove clause 5.6(c) from the DOCA such that NauticAWT is not required to contribute any additional 

funds to the Deed Fund for the purpose of funding the Deed Administrators’ remuneration.  This clause 

has been superseded by debtor recoveries. 

 Remove clauses 7.5 and 7.6 from the DOCA such that the balance of the Contribution Sum after the 

deduction of the Administrators’ Remuneration, Administrators’ Disbursements, Deed Administrators’ 

Remuneration and Deed Administrators’ Disbursements will not be refunded to NauticAWT and that the 

Contribution Sum will form part of the assets of AWTI in the event of liquidation for the benefit of AWTI’s 

creditors.  

 Insert a new clause 17.2(e) to the DOCA such that the DOCA would be terminated and AWTI would enter 

into Liquidation if, after five business days following a notice of non-compliance with the terms of clause 

7.1 of the DOCA, NauticAWT has not rectified that non-compliance.  The period required for compliance 

could be extended at the discretion of the Deed Administrators.  The Deed Administrators would become 

AWTI’s Liquidators.  Clause 7.1 of the DOCA sets out NauticAWT’s timing of payment of the Contribution 

Sums to the Deed Fund. 

Overall, the Deed Administrators support the proposed variations to the DOCA and recommend that creditors vote 

in favour of the variations.  The DOCA variations would facilitate the continued efficient distribution of AWTI’s 

unsecured property to admitted creditors, minimise the cost and delay associated with any currently ineffective 

terms of the DOCA and improve the likelihood that the DOCA will lead to a better outcome for creditors than the 

immediate liquidation of AWTI. 
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 DOCA variations 

 NauticAWT’s proposed variations to the DOCA 

The details of NauticAWT’s proposed variations to AWTI’s DOCA are as follows: 

 Variation 1. Clause 7.1(a) of the current DOCA be amended to make the First Contribution Sum payable 

10 months after the Commencement Date, rather than 6 months after the Commencement Date.  It will 

therefore be due on 4 May 2018 instead of 4 January 2018.  This proposed change is to formalise the 

altered payment date referred to in my circular dated 21 December 2017 and to provide a delay of one 

month to allow for the DOCA to be varied. 

 Variation 2. Clause 7.1(b) of the current DOCA be amended to make the Second Contribution Sum 

payable 10 months after the Commencement Date, rather than 9 months after the Commencement Date.  

It will therefore be due on 4 May 2018 instead of 4 April 2018.  This proposed change is to provide a 

delay of one month to allow for the DOCA to be varied. 

 Variation 3. Clause 10 of the current DOCA be removed and replaced with a new clause 10 that permits 

the transfer of shares in AWTI’s subsidiaries, AWTM and AWTI Asia, to Andrew Fooks, once NauticAWT 

has made payment to the Deed Fund of: 

 the balance of the First Contribution Sum and the whole of the Second Contribution Sum; 

 the full amount required for the Third Contribution Sum; 

 $26,213 for the Fourth Contribution Sum, being 20% of the maximum amount required for this 

contribution sum; and 

 $51,400 for the Fifth Contribution Sum, being 20% of the maximum amount required for this 

contribution sum. 

The remaining balance of the Fourth and Fifth Contribution Sums would remain payable to the Deed 

Fund by 4 October 2018 as per the current DOCA. 

 Variation 4. Amend clause 10(b) such that the Deed Administrators agree to sign any reasonable 

documentation required by NauticAWT to give effect to the assignment of shares pursuant to this clause 

and a trademark license agreement that allows AWT Asia and AWTM to use AWTI’s and its subsidiaries’ 

trademarks.  The current clause 10(b) does not include the requirement to sign the trademark license 

agreement. 

 Variation 5. Clause 11 of the current DOCA be removed and replaced with a new clause 11 that, subject 

to Andrew Fooks releasing all claims against AWTI, the Licence Agreement between Andrew Fooks and 

AWTI dated 30 November 2016 be cancelled, rather than transferred to NauticAWT Engineering.  The 

current clause 11 contemplates the transfer of the Licence Agreement. 

The Deed Administrators’ comments regarding these proposed variations is out below at section 4.1.1. 

 Deed Administrators’ comments on proposed variations to the DOCA 

To date, the DOCA has encountered two significant challenges. 

 First, NauticAWT was unable to pay the full amount of the First Contribution Sum by the due date of 

4 January 2018.  NauticAWT proposes to pay the amount outstanding for the First Contribution Sum on 

4 May 2018. 

 Second, NauticAWT Engineering has entered into liquidation and the transfer of shares to NauticAWT 

Engineering as provided for in the DOCA is no longer appropriate. 

As a result of these challenges, NauticAWT has proposed the variations to the DOCA as set out at section 4.1 to 

address these matters.  The Deed Administrators’ comments in respect of each of these variations are set out below. 

 Variation 1 

Variation 1: Clause 7.1(a) of the current DOCA be amended to make the First Contribution Sum payable 10 months 

after the Commencement Date, rather than 6 months after the Commencement Date. 
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As per my notice of contravention of DOCA to creditors dated, 21 December 2017, NauticAWT advised it could only 

meet part of the obligation to pay the First Contribution Sum and the remainder would be paid on or before 

4 April 2018.  As the meeting to consider the variations to the DOCA is scheduled for 4 April 2018, NauticAWT has 

requested an additional delay of one month. 

Accordingly, Variation 1 to change the First Contribution Sum payable date from 6 months to 10 months after the 

Commencement Date, would formalise NauticAWT’s existing contravention of the DOCA and provide an additional 

month to facilitate the payment of the balance of the First Contribution Sum. 

 Variation 2 

Variation 2. Clause 7.1(b) of the current DOCA be amended to make the Second Contribution Sum payable 10 

months after the Commencement Date, rather than 9 months after the Commencement Date. 

As the meeting to consider the variations to the DOCA is scheduled for 4 April 2018, NauticAWT has requested a 

delay of one month to facilitate its payment of the Second Contribution Sum. 

If certain priority employees withdraw their claims against AWTI, as set out at section 6 of this report, the Second 

Contribution Sum may be reduced to nil. 

 Variation 3 

Variation 3: Clause 10(a) of the current DOCA be removed and replaced with a new clause 10(a) that permits the 

transfer of shares in AWTI’s subsidiaries, AWTM and AWTI Asia, to Andrew Fooks, once NauticAWT has made 

payment to the Deed Fund of: 

 the balance of the First Contribution Sum and the whole of the Second Contribution Sum; 

 the full amount required for the Third Contribution Sum; 

 $26,213 for the Fourth Contribution Sum, being 20% of the maximum amount required for this 

contribution sum; and 

 $51,400 for the Fifth Contribution Sum, being 20% of the maximum amount required for this contribution 

sum. 

Clause 10(a) of the DOCA currently reads: 

“Upon final distribution from the Deed Fund, the Company agrees to transfer, and NauticAWT Engineering agrees 

to accept transfer of, shares held by the Company in all Subsidiary Companies [defined as AWT Asia].” 

That is, the transfer of AWTI’s shares in AWT Asia is currently subject to the receipt of (and distribution of) all 

Contribution Sums and NauticAWT Engineering is the nominated recipient. 

For the following reasons, the proposed variation to clause 10 does not appear to reduce the estimated outcome 

of the DOCA for AWTI’s unsecured creditors, nor does it appear to give up any of AWTI’s assets without an associated 

benefit to creditors: 

 unsecured creditors receive a benefit prior to the transfer of AWTI Asia’s shares, being the surety that 

20% of the maximum amount payable in respect of the Fourth and Fifth Contribution Sums would be 

held in the Deed Fund; 

 secured creditors receive a benefit prior to the transfer of AWTI Asia’s shares, being the surety that the 

full amount required for the Third Contribution Sum is paid in full; 

 the Third Contribution Sum will remain payable on or before the day that is 10 months after the 

Commencement Date; and 

 the remaining balance of the Fourth and Fifth Contribution Sums will remain payable to the Deed Fund 

by 4 October 2018 as per the current DOCA. 

Pursuant to clauses 8.5 and 8.6 of the DOCA, an early contribution to the Deed Fund of 20% of the Fourth and Fifth 

Contribution Sums would not allow for an early partial distribution to unsecured creditors.  Each of the Fourth and 

Fifth Contribution Sums would need to be paid in full prior to there being a dividend payment to each class of 

creditors.  However, the early receipt of these part payments will provide greater surety of a return to creditors, 

particularly when combined with the proposed Variation 8 to the DOCA.  Pursuant to that variation, if the DOCA 

failed and was terminated, and Liquidators were appointed to AWTI, any funds held in the Deed Fund not already 
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distributed to creditors by that time, may be available for a distribution to creditors as part of the Liquidation 

(subject to creditor approval of Variation 8). 

 Variation 4 

Variation 4. Amend clause 10(b) such that the Deed Administrators agree to sign any reasonable documentation 

required by NauticAWT to give effect to the assignment of shares pursuant to this clause and a trademark license 

agreement that allows AWT Asia and AWTM to use AWTI’s and its subsidiaries’ trademarks. 

Clause 10(b) of the DOCA currently reads: 

“The Deed Administrators agree to sign any reasonable documentation required by NauticAWT to give effect to the 

assignment of shares pursuant to this clause.” 

The Deed Administrators have reviewed a similar trademark license agreement provided by NauticAWT for the 

purpose of understanding the possible effects of this variation.  Based on this review, the Deed Administrators have 

no objection to Variation 4. 

 Variation 5 

Variation 5. Clause 11 of the current DOCA be removed and replaced with a new clause 11 that, subject to Andrew 

Fooks releasing all claims against AWTI, the Licence Agreement between Andrew Fooks and AWTI dated 

30 November 2016 be cancelled, rather than transferred to NauticAWT Engineering. 

Clause 11 of the DOCA currently reads: 

“(a) The Company agrees to assign, and NauticAWT Engineering agrees to accept assignment of, the 

Company’s interest in the Licence Agreement. 

(b) It is a condition precedent to assignment of the Licence Agreement that Mr Andrew Fooks releases all 

Claims against the Company. 

(c) The Deed Administrators agree to sign any reasonable documentation required by NauticAWT and 

Mr Andrew Fooks to give effect to assignment of the Licence Agreement and release of Claims against the 

Company.” 

That is, the transfer of the Licence Agreement is currently subject to Andrew Fooks’ release of his claims against 

AWTI.  This will increase the share of funds available to all other creditors. 

The variation to clause 11 appears to be suitable given NauticAWT Engineering has entered into liquidation and the 

transfer of the Licence Agreement to NauticAWT Engineering as provided for in the DOCA is no longer appropriate. 

For the following reasons, this variation does not appear to reduce the estimated outcome of the DOCA for AWTI’s 

unsecured creditors nor does it appear to give up any of AWTI’s asset without an associated benefit to creditors: 

 there does not appear to be any financial impacts for creditors as a result of the cancelation of the 

Licence Agreement as opposed to transferring the Licence Agreement; and 

 unsecured creditors would continue to receive the benefit of Andrew Fooks’ release of his claims against 

AWTI. 

 Deed Administrators’ proposed variations to the DOCA 

The Deed Administrators propose to: 

 Variation 6. Remove clause 5.6(b) and replace it with a new clause 5.6(b) such that within five business 

days of the execution of a deed of variation the $38,000 provided by NauticAWT that is currently held on 

trust is transferred to the Deed Fund.  These funds will then be available for distribution pursuant to 

clause 8 of the DOCA.  Subsequent amendments to clause 5.6(a) and the removal of clause 5.6(d) would 

also be required to reflect the change to 5.6(b). 

 Variation 7. Remove clause 5.6(c) from the DOCA such that NauticAWT is not required to contribute any 

additional funds to the Deed Fund to fund the Deed Administrators’ Remuneration. 

 Variation 8. Remove clauses 7.5 and 7.6 from the DOCA such that the balance of any Contribution Sum 

after the deduction of the Administrators’ Remuneration, Administrators’ Disbursements, Deed 

Administrators’ Remuneration and Deed Administrators’ Disbursements will not be refunded to 
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NauticAWT and that the Contribution Sum will form part of the assets of AWTI in the event of liquidation 

for the benefit of the Creditors.  

 Variation 9. A new clause 17.2(e) of the DOCA is added such that the DOCA would automatically 

terminate and AWTI would enter into Liquidation where the terms of clause 7.1 of the DOCA, which deals 

with NauticAWT’s timing of contributions to the Deed Fund, have not been complied with.  The Deed 

Administrators would become AWTI’s Liquidators. 

The Deed Administrators’ comments regarding these proposed variations is out below at section 4.2.1.1. 

 Variation 6 

Variation 6: Remove clause 5.6(b) and replace with a new clause 5.6(b) such that within five business days of the 

execution of a deed of variation the $38,000 provided by NauticAWT that is currently held on trust is transferred to 

the Deed Fund.  These funds will then be available for distribution pursuant to clause 8 of the DOCA.  Subsequent 

amendments to clause 5.6(a) and the removal of clause 5.6(d) would also be required to reflect the change to 5.6(b). 

Clause 5.6(a), 5.6(b) and 5.6(d) of the DOCA currently read: 

“(a)  Within 5 business days of the Commencement Date, the Funder will pay the sum of $38,000 into the trust 

account of Colin Biggers & Paisley, Lawyers, for the purpose of meeting Deed Administrators' Remuneration and 

Deed Administrators' Disbursements.” 

“(b) If the Deed Fund holds insufficient funds to meet outstanding Deed Administrators’ Remuneration and 

Deed Administrators’ Disbursements, then the Administrators may apply the funds held on trust pursuant to this 

clause to meet the outstanding Deed administrators’ Remuneration and Deed Administrators’ Disbursements.” 

“(d) Once the Deed Administrators’ Remuneration and Deed Administrators’ Disbursements are paid in full, any 

monies held on trust pursuant to clause 5.6(a) will be returned to NauticAWT.” 

This variation will allow the Deed Administrators access to the $38,000 of trust funds in the Deed Fund that can be 

distributed in accordance with clause 8 of the DOCA.  NauticAWT would no longer be entitled to a return of any of 

the trust funds. 

 Variation 7 

Variation 7: Remove clause 5.6(c) from the DOCA such that NauticAWT is not required to contribute any additional 

funds to the Deed Fund to fund the Deed Administrators’ Remuneration. 

Clause 5.6(c) of the DOCA currently reads: 

“If, at the time for payment of the Fourth Contribution Sum, there are insufficient funds in the Deed Fund to meet 

outstanding Deed Administrators’ Remuneration and Deed Administrators’ Disbursements, NauticAWT will pay an 

amount of up to $22,000 to the Deed Administrators to be applied to pay the outstanding Deed Administrators’ 

Remuneration and Deed Administrators’ Disbursements.” 

Because the Deed Administrators were able to utilise the surplus funds from AWTI’s net asset realisations to meet 

the Deed Administrators’ past remuneration of $60,000 (GST exclusive) approved at AWTI’s second creditors meeting, 

this additional “top up” from NauticAWT is no longer required.  I estimate the future Deed Administrators’ 

remuneration will be $65,000 (GST exclusive) (subject to creditor approval).  Accordingly, and as set out in the below 

table, I do not expect that funding the Deed Administrators’ remuneration will materially impact the expected return 

to creditors. 

Summary of funds available to meet estimated future Deed Administrators’ remuneration                    ($) 

Trust funds from NauticAWT 38,000.00 

Surplus funds available from net asset realisations 11,163.84 

Funds from the Fifth Contribution Sum (see notes) 15,836.16 

Total funding requirement (GST exclusive) 65,000.00 

Notes: The funds can be drawn from the Fifth Contribution Sum pursuant to clause 7.2 of the DOCA. 
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In summary, if the Deed Administrators’ remuneration of $65,000 (GST exclusive) is approved, it will predominately 

be funded by amounts contributed already from NauticAWT and debtor collections.  Therefore, the net effect of the 

additional fee approval on creditors entitled to a share of the Fifth Contribution Sum is $15,836.16 i.e. approximately 

one cent in the dollar based on current known claims. 

 Variation 8 

Variation 8: Remove clauses 7.5 and 7.6 from the DOCA such that the balance of the Contribution Sum after the 

deduction of the Administrators’ Remuneration, Administrators’ Disbursements, Deed Administrators’ Remuneration 

and Deed Administrators’ Disbursements will not be refunded to NauticAWT and that the Contribution Sum will 

form part of the assets of AWTI in the event of liquidation for the benefit of the Creditors.  

Clause 7.5 of the DOCA currently reads: 

“In the event that prior to the distribution of the Contribution Sum being made: 

(a) the Company is wound up pursuant to clause 17.1 of this Deed; or  

(b) the Deed is terminated and it is resolved that the Company be wound up,  

then the balance of the Contribution Sum after the deduction of the Administrators' Remuneration, Administrators' 

Disbursements, Deed Administrators' Remuneration and Deed Administrators' Disbursements will be refunded to 

NauticAWT and the Contribution Sum will not form part of the assets of the Company in liquidation for the benefit 

of the Creditors.” 

Clause 7.6 of the DOCA currently reads: 

“If one of the events in clause 7.5 occurs after the Contribution Sum has been distributed, NauticAWT will have no 

recourse against the Deed Administrators to recover the Contribution Sum.” 

This variation removes NauticAWT’s right to recover Contribution Sums already received into the Deed Fund.  As a 

result, if the DOCA fails and enters into liquidation, any funds in the Deed Fund will be available to the Liquidators 

to distribute in accordance with the Corporations Act. 

 Variation 9 

Variation 9: A new clause 17.2(e) of the DOCA is added such that the DOCA would automatically terminate and 

AWTI would enter into Liquidation where the terms of clause 7.1 of the DOCA, which deals with NauticAWT’s timing 

of contributions to the Deed Fund, have not been complied with.  The Deed Administrators would become AWTI’s 

Liquidators. 

In the current DOCA, if NauticAWT breaches clause 7.1 of the DOCA by not paying the Contribution Sums on time, 

the DOCA can only be terminated at a meeting of AWTI’s creditors.  To reduce the cost and delay of convening a 

meeting, it is proposed that a semi-automatic termination clause is inserted into the DOCA.  The event of termination 

would only arise if NauticAWT has not rectified a breach of clause 7.1 of the DOCA after five business days following 

a notice of non-compliance with the terms of clause 7.1 of the DOCA. 

To allow for some flexibility about the period NauticAWT has to rectify its non-compliance, that period could be 

extended at the discretion of the Deed Administrators. 

If NauticAWT did not rectify its non-compliance within the nominated period, the DOCA would be terminated.  At 

that time, AWTI would be taken to have passed a special resolution under section 491 of the Corporations Act to 

wind up voluntarily.  The Deed Administrators would become AWTI’s Liquidators. 

 Alternatives to variations to the DOCA 

At the upcoming creditors’ meeting, creditors may: 

 vote to reject or accept all of NauticAWT’s proposed variations to the DOCA; 

 vote to reject or accept some or all of the Deed Administrators’ proposed variations to the DOCA; 

 propose an adjustment to any of the proposed variations to the DOCA, provided the new variation(s) is 

not materially different from the variation set out in the notice of meeting, and vote to reject or accept 

the amended variation(s) to the DOCA; or 

 adjourn the meeting for no more than 15 business days after the original meeting. 
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If creditors vote against all proposed variations, the DOCA will remain in its current form. 

 Additional information: Release of creditor claims 

NauticAWT Limited has advised that John Ure and Tim Green have agreed, in principal, to release their claims 

against AWTI prior to the due date for the First Contribution Sum and Second Contribution Sum as varied as set 

out in this report. 

This would not impact the estimated outcome of the DOCA for AWTI’s unsecured creditors.  The amounts NauticAWT 

would otherwise be obliged to pay in the First and Second Contribution Sums would change such that the: 

 First Contribution Sum would be reduced by $213,830.03 from $261,842.37 to $48,012.34; and 

 Second Contribution Sum  would be reduced by $95,812.50 to nil. 

These reductions would be matched by equal reductions in the claims to be met from these first two contribution 

sums by the withdrawal of the priority claims. 

NauticAWT has already contributed $46,012.34 on 4 January 2018 to the Deed Fund in respect of the First 

Contribution Sum.  As a result, and subject to the release of John and Tim’s claims, for NauticAWT to comply with 

the proposed revised First and Second Contribution Sums, it would be required to contribute an additional $2,000 

to the Deed Fund by 4 May 2018.  As set out above, the variations would also require contributions of the Third 

Contribution Sum and 20% of the Fourth and Fifth Contribution Sums, a total of approximately $111,513 before any 

of AWTM’s or AWT Asia’s share are transferred to Andrew Fooks. 
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 Overall recommendation 

Based on the information available to the Deed Administrators and adopting the variations set out in this report, 

the estimated return to unsecured creditors would be approximately 10.28 cents in the dollar as set out in the below 

table.  This is approximately one cent less than the Administrators’ original estimate of the return to unsecured 

creditors in the current DOCA.  The reduced estimated return to unsecured creditors is a result of the additional 

Deed Administrators’ remuneration and costs rather than a result of the proposed changes to the DOCA.  The DOCA 

variations principally improve the likelihood of a return to unsecured creditors. 

 

Estimated return to creditors if the DOCA is varied as proposed in this report

Particulars Estimated total claim ($) ($)

Assets

Cash at bank 95,176

Balance of First Contribution Sum 2,000

Third Contribution Sum 33,900

Fourth Contribution Sum 131,063

Fifth Contribution Sum 257,000

Total assets 519,139

Less Deed Administrators' Remuneration and Disbursements

Pre-approved actual Deed Administrators' remuneration (2,886)

Additional past and estimated future Deed Administrators’ remuneration (65,000)

Legal fees (2,500)

Administrative costs (250)

Net assets available for creditors (adjusted) 448,503 A

DOCA funds available for priority creditors 48,012

Kevin Lay - outstanding wages (capped to priority amount) (2,000) (2,000)

Paul Farquhar - outstanding wages (16,627) (16,627)

All staff superannuation payments (29,385) (29,385)

Total payment to priority creditors (48,012) B

DOCA funds available for secured creditors 33,900

Secured creditor claims (33,900) (33,900)

Total payment to secured creditors (33,900) C

DOCA funds available for select unsecured creditors (paid in full) 131,063

Kevin Lay - staff expenses (6,219) (5,046)

Barrenger Holdings (6,930) (5,623)

Genesys Project Management (41,408) (33,596)

Airserve Marine Travel (25,635) (20,798)

Outsourced Accounting Solutions (10,460) (8,487)

RJ Well Test (64,151) (52,047)

Global Surface Well Test (6,739) (5,467)

Total payments to select unsecured creditors (131,063) D

DOCA assignment for select related entity unsecured creditors 4,000,416

NauticAWT Limited (1,579,893) (1,579,893)

Nautic Offshore (84,228) (84,228)

Advanced Well Technologies (Malaysia) Pty Ltd (1,103,261) (1,103,261)

AWT Tanzania (802,250) (802,250)

Andrew Fooks (430,784) (430,784)

Total assignment to select related entity unsecured creditors (see note) (4,000,416)

DOCA funds available for unsecured creditors (partial payments) 257,000  

Less the net shortfall of assets available for creditors (A - B - C - D) excluding Fifth Contribution Sum (21,472) See note

Net assets available for unsecured creditors 235,528

Distribution to remaining unsecured creditors (2,291,506) (235,528)

Residual funds available to shareholders  - 

Cents in the dollar dividend to unsecured creditors 10.28

Source: McGrathNicol analysis as at 10 March 2018

Note: The net shortfall of assets available for creditors is comprised of:

+ $2,885.90 of actual pre-approved Deed Administrators remuneration not funded by NauticAWT or net asset 

recoveries;

+ $15,836.16 of future Deed Administrators remuneration not funded by NauticAWT or net asset recoveries;

+ $2,500 of estimated future legal fees;

+ $250 of future estimated administrative costs.
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For the following reasons the Deed Administrators recommend creditors vote in favour of each of the proposed 

DOCA variations set out in this report.  If approved by creditors, the proposed variations to the DOCA would: 

 not materially alter the estimated net return to creditors; 

 enable payment of priority employee creditors and secured creditors in full within ten months of the 

DOCA being signed, which is a more certain and a relatively quicker return than what could be obtained 

through AWTI’s liquidation if the DOCA was terminated; 

 materially reduce the amount of priority employee creditor claims against AWTI that increases the surety 

that NauticAWT can meet its funding obligations pursuant to the DOCA; 

 enables the majority of ordinary unsecured creditors to receive a more certain outcome earlier than what 

the current DOCA sets out, such that 20% of the maximum amount of the Fourth and Fifth Contribution 

Sums would be received materially earlier than what the current DOCA provides for and those funds may 

be available to unsecured creditors if the DOCA fails and AWTI is placed into liquidation; 

 continue to provide for certain creditors to receive materially more than they are likely to receive in a 

winding up; and 

 facilitate the efficient distribution of the unsecured property to admitted creditors and minimises the cost 

and delay associated with any currently ineffective terms of the DOCA. 

Whilst the outcome of the DOCA proposal is more certain than the possible liquidation of AWTI, there remains the 

risk that NauticAWT, as the provider of the deed funds, may not provide the required funding.  Should NauticAWT 

fail to make the specified DOCA payments within the allocated time, the DOCA would terminate, subject to creditor 

approval or the proposed new termination mechanism set out in proposed Variation 9, and AWTI would be placed 

into liquidation. 

There is also a risk that the costs to administer the DOCA could exceed the estimates set out in this report.  Any 

net shortfall above what NauticAWT has proposed to fund would reduce the funds available to unsecured creditors 

in the Fifth Contribution Sum. 

 

  

 

If you have any queries in relation to this addendum report or the administration, please contact Patrick Cashman 

on +61 (7) 3333 9828 or via email on pcashman@mgrathnicol.com.  

Dated:  19 March 2018 

 

 

 

Anthony Connelly 

Deed Administrator 

 

 

Enclosure(s) 

1 DOCA 

Based on the analysis outlined above, our overall recommendation is that creditors resolve to accept each 

of the proposed variations to the DOCA set out in this report. 

mailto:pcashman@mgrathnicol.com
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This remuneration report provides you with information to assist you to make an informed decision regarding the approval 

of my proposed remuneration for undertaking the Deed Administration of AWTI.  

The report has the following information:  

 

 Declaration ........................................................................................................................................................................................................................ 3 

 Executive Summary ....................................................................................................................................................................................................... 3 

 Remuneration................................................................................................................................................................................................................... 4 
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 Queries ................................................................................................................................................................................................................................ 9 

Schedule A – Resolution 1 Table of major tasks for remuneration ..................................................................................................................... 10 

Schedule B – Resolution 2 Table of major tasks for remuneration ..................................................................................................................... 11 
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What should you do next? 

Please read this report and the accompanying information we have sent you and consider whether you will attend the 

meeting of creditors to vote on the resolutions that will be put to that meeting.  The meeting will also give you an 

opportunity to ask any questions that you have. 

Alternatively, you may appoint a representative to attend the meeting on your behalf, by lodging a proxy form.  Lodging a 

specific proxy form allows you to specify how your proxy must vote.  Lodging a general proxy form allows your 

representative to choose how to exercise your vote. 

Information about the meeting of creditors is provided in the notice of meeting sent on 15 March 2018. 

If you have any queries, please contact Patrick Cashman on +61 (7) 3333 9828.   
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 Declaration 

We, Anthony Connelly and Jamie Harris of McGrathNicol, have undertaken a proper assessment of this 

remuneration claim for our appointment as Deed Administrators of AWTI in accordance with the law and 

applicable professional standards.  We are satisfied that the remuneration claimed is in respect of necessary work, 

properly performed, or to be properly performed, in the conduct of this matter. 

 

 Executive Summary 

A Deed Administrator’s remuneration can only be fixed by resolution of a committee of inspection, the company’s 

creditors or by application to the Court. 

A Schedule of Remuneration was provided to creditors with our initial circular and tabled at the first meeting of 

creditors held on 23 May 2017 and second meeting of creditors held on 19 June 2017. 

The total remuneration for this Deed of Company Arrangement (DOCA) is estimated to be $124,627.60 (excluding 

GST).  This has increased compared to our previous estimate due to reasons that include the following: 

 reviewing additional proofs of debts and assessing pre-appointment unsecured creditors’ claims; 

 liaising with NauticAWT Limited (NauticAWT) and reviewing available records regarding the 

calculation of complex pre-appointment employee entitlement claims;  

 preparation of a notice of contravention of the DOCA regarding NauticAWT’s failure to pay the 

First Contribution Sum by 4 January 2018;  

 considering and reporting on NauticAWT’s proposed variations to the DOCA;  

 considering further variations to the DOCA that may assist to protect the interests of creditors; 

 convening a creditors’ meeting to consider the proposed variations to the DOCA; and  

 preparing a deed of variation.  

Remuneration currently claimed and previously approved is summarised below: 

 

Period Report Reference Amount (ex GST) 

Current remuneration claim:   

Deed Administration   

Resolution 1: Remuneration for the period 7 December 2017 

to 9 March 2018 
3.1 and Schedule A $29,627.60 

Resolution 2: Remuneration for the period 10 March 2018 to 

finalisation 
3.2 and Schedule B $35,000.00 

Total current remuneration claim  $64,627.60 

Past remuneration approved:    

Voluntary Administration   

15 May 2017 to 2 June 2017  $82,401.00 

3 June 2017 to 19 June 2017  $35,000.00 

20 June 2017 to 3 July 2017   $10,000.00 

Deed Administration   

4 July 2017 to 6 December 2017   $60,000.00 

Total past remuneration approved  $187,401.00 

Total remuneration claimed and approved to date  $252,028.60 
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Period Report Reference Amount (ex GST) 

* Approval for the future remuneration sought is based on an estimate of the work necessary to the 

completion of the Deed Administration.  Should additional work be necessary beyond what is contemplated, 

further approval may be sought from creditors.  

 

 Remuneration 

 Deed Administrators’ remuneration claim resolution 

We will seek approval of the following resolution to approve our remuneration.  Details to support this resolution 

are included in the attached Schedule A. 

 Resolution 1 – Deed Administrators’ remuneration from 7 December 2017 to 9 March 2018  

The following resolution will be proposed at the meet of creditors of AWTI convened for 4 April 2018.  

“That the remuneration of the Deed Administrators for the period 7 December 2017 to 9 March 2018, calculated at 

hourly rates as detailed in the Schedule of Remuneration dated 15 May 2017, is approved for payment in the sum 

of $29,627.60, exclusive of GST.” 

A summary of hours worked is set out below.  A description of the tasks performed within each task area, 

matching the amounts below, are contained in Schedule A.
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AWT International Pty Ltd (Subject to Deed of Company Arrangement) - Deed Administrators' fees for the period 7 December 2017 to 9 March 2018 

Staff Position $/hour (ex GST) Total actual hours Total

$ ex GST Hrs $ ex GST Hrs $ ex GST Hrs $ ex GST Hrs $ ex GST Hrs $ ex GST Hrs $ ex GST

Anthony Connelly Partner 585 6.20 3,627.00 0.20 117.00 5.60 3,276.00  -  -  -  - 0.40 234.00

Selina Gerner Senior Manager 450 33.90 15,255.00 0.20 90.00 31.30 14,085.00 1.20 540.00  -  - 1.20 540.00

Elise Simmons Senior Accountant 356 0.80 284.80  -  - 0.10 35.60 0.60 213.60  -  - 0.10 35.60

Patrick Cashman Accountant 248 38.00 9,424.00 0.70 173.60 33.00 8,184.00 0.20 49.60  -  - 4.10 1,016.80

Trent Williams Administration 144 0.30 43.20  -  -  -  -  -  -  -  - 0.30 43.20

Andrea Palmer Administration 144 3.00 432.00 0.50 72.00  -  -  -  -  -  - 2.50 360.00

Deborah Easton Administration 144 0.80 115.20  -  - 0.30 43.20  -  -  -  - 0.50 72.00

Erin Bird Administration 144 1.10 158.40 0.30 43.20  -  -  -  -  -  - 0.80 115.20

Greg Wadeson Administration 144 2.00 288.00  -  -  -  -  -  -  -  - 2.00 288.00

Total 86.10 29,627.60 1.90 495.80 70.30 25,623.80 2.00 803.20  -  - 11.90 2,704.80

GST 2,962.76 49.58 2,562.38 80.32  - 270.48

Total (incl GST) 32,590.36 545.38 28,186.18 883.52  - 2,975.28

Task areas

Assets Creditors Employees Investigation Administration



 4-D14.2.2-180316-AWTIINT02-Remuneration report-PC 6 

 Estimated Deed Administrators’ future remuneration claim resolution 

In addition to our remuneration incurred to 9 March 2018, we will also seek creditor approval for our 

remuneration incurred and (expected) to be incurred for the period from 10 March 2018 to the end of the 

administration.  

Approval will be sought for our future remuneration as Deed Administrators (calculated on the basis of time spent 

at hourly rates as detailed in the Schedule of Remuneration dated 15 May 2017) in the amount of up to a total of 

$35,000 (excluding GST).  In the event our remuneration is below the amount approved, we will only draw the 

amount incurred.  In the event that our remuneration exceeds the amount approved, we may seek further 

approval from creditors.  

The future remuneration being sought represents the current estimate of the work required to be completed up 

to the date of the end of the administration.  

 Resolution 2 – Deed Administrators’ remuneration from 10 March 2018 to finalisation of the Deed 

Administration  

The following resolution will be proposed at the meet of creditors of AWTI convened for 4 April 2018. 

“That the future remuneration of the Deed Administrators from 10 March 2018 to the finalisation of the Deed 

Administration is determined at a sum equal to the cost of time spent by the Deed Administrators and their 

partners and staff, calculated at the hourly rates as detailed in the Schedule of Remuneration dated 15 May 2017, 

up to a capped amount of $35,000, exclusive of GST.” 

The below table sets out the expected costs for the major tasks likely to be performed by the Deed 

Administrators and their staff for the period 10 March 2018 to the finalisation of the Deed Administration, which 

is the basis of the Resolution 2 claim.  More detailed descriptions of the tasks likely to be performed within each 

task area, matching the amounts below, are contained in Schedule B. 

  

  

Total Activity types 

($) 
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Total (est) 35,000 0 28,000 3,500 0 3,500 

GST 3,500 0 2,800 350 0 350 

Total (incl GST) 38,500 0 30,800 3,850 0 3,850 

 

 Total remuneration reconciliation 

At this point in time we estimate that the total remuneration for this Deed Administration will be $124,627.60 

(GST exclusive).  This includes the current approval amount being sought of $64,627.60 (GST exclusive).  This is 

subject to the following variables, which may have a significant effect on this estimate and that we are unable to 

determine as yet: 

 any further negotiations in relation to the DOCA, or if there is a material change to the 

proposed deed of variation;  

 updates that may be necessary to the report to creditors, for example if there is a an 

adjournment of the creditors’ meeting;  

 any further breaches of the DOCA; and 

 creditors’ enquiries.  
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This estimate differs to the estimate of costs provided in the Administrators’ Report to Creditors dated 8 June 

2017, which estimated a cost of the external administration of $60,000 (excluding GST), for reasons that include 

the following: 

 reviewing additional proofs of debts and assessing pre-appointment unsecured creditors’ claims; 

 liaising with NauticAWT Limited (NauticAWT) and reviewing available records regarding the 

calculation of complex pre-appointment employee entitlement claims;  

 preparation of a notice of contravention of the DOCA regarding NauticAWT’s failure to pay the 

First Contribution Sum by 4 January 2018;  

 considering and reporting on NauticAWT’s proposed variations to the DOCA; 

 considering further variations to the DOCA that may assist to protect the interests of creditors;  

 convening a creditors’ meeting to consider the proposed variations to the DOCA; and  

 preparing a deed of variation.  

 Likely impact on distributions 

It is both reasonable and appropriate for a professional service provider to be remunerated for their 

services.  An external administrator is entitled to be remunerated for necessary work that is reasonably 

performed.  That work is also the source of any funds that may be recovered for the benefit of creditors 

and other stakeholders. 

The impact of the approval of the external administrator’s remuneration is that the remuneration will then 

be paid if sufficient funds are generated to enable it to be paid.  The remuneration will be paid from 

those funds that are generated prior to the payment of most other stakeholders in the external 

administration.  It is noted that no funds would be available for any stakeholder without the work 

necessarily undertaken by the external administrator. 

If a distribution is to be paid to stakeholders, there is also necessary work that must be undertaken by 

the external administrator to properly adjudicate on claims and distribute any available funds.  

Section 4.2 of the enclosed Report to Creditors sets out the Deed Administrators’ proposed variations to 

the DOCA and the likely impact on distributions.  The additional fee approval is estimated to reduce the 

amount available to creditors entitled to a share of the Fifth Contribution Sum by approximately $15,836 

i.e. approximately 1 cent in the dollar based on current known claims.  The Deed Administrators’ do not 

expect any additional impact on the distribution to creditors.  

 Remuneration recovered from external sources 

NauticAWT has paid $38,000 into the trust account of Colin Biggers & Paisley, Lawyers.  Pursuant to clause 5.6, the 

Deed Administrators’ may apply the funds held on trust to meet any outstanding Deed Administrators’ Remuneration 

and Deed Administrators’ Disbursements if the Deed Fund holds insufficient funds to meet these costs.  

 Disbursements 

Disbursements are divided into three types: 

 Externally provided professional services - these are recovered at cost.  An example of an 

externally provided professional service disbursement is legal fees. 

 Externally provided non-professional costs - these are recovered at cost.  Examples of externally 

provided non-professional costs are travel, accommodation and search fees. 

 Internal disbursements such as photocopying, printing and postage.  These disbursements, if 

charged to the External Administration, would generally be charged at cost; though some 

expenses such as telephone calls, photocopying, printing and data storage, may be charged at a 

rate which recoups both variable and fixed costs.  The recovery of these costs must be on a 

reasonable commercial basis.  Details of the basis of recovery of each of these costs is discussed 

below. 
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No externally provided non-professional costs have been paid by McGrathNicol in relation to the Deed 

Administration.   

We have undertaken a proper assessment of disbursements claimed for AWTI, in accordance with the law and 

applicable professional standards.  We are satisfied that the disbursements claimed are necessary and proper.  

There is no element of profit or advantage either to McGrathNicol or any related entity in relation to the 

disbursements referred to in this section of the report. 

 Summary of receipts and payments 

Set out below is a summary of AWTI’s receipts and payments during the period 4 July 2017 to 9 March 2018.  

 

  

Receipts and payments for the period 4 July 2017 to 9 March 2018

Account GST inclusive amount ($)

Receipts

Pre-appointment debtors 145,018.87

Voluntary Administration bank account 83,129.83

Contribution Sum from NauticAWT Limited 46,012.34

Trust Funds from NauticAWT Limited 38,000.00

GST received 22,233.00

Total receipts 334,394.04

Payments

Voluntary Administrators' remuneration (101,641.10)

Deed Administrators' remuneration (62,477.69)

Notional loan repayment to NauticAWT Limited (45,763.25)

Wages (13,105.19)

Legal fees (11,836.00)

Subcontractors (3,199.92)

Voluntary Administrators' disbursements (518.25)

Sundry Expenses (291.53)

Insurance (240.94)

Document storage (116.57)

Bank charges (76.48)

Total payments (239,266.92)

Net receipt/(payment) 95,127.12
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 Queries 

If you have any queries regarding the information in this report, please contact Patrick Cashman on 

+61 (7) 3333 9828 or via email on pcashman@mcgrathnicol.com.  

You can also access information that may assist you on the following websites: 

 ARITA at www.arita.com.au/creditors; and 

 ASIC at www.asic.gov.au (search for “insolvency information sheets”). 

 

Dated: 19 March 2018  

 

 

 

 

 

 

Anthony Connelly 

Deed Administrator  

  

mailto:pcashman@mcgrathnicol.com
http://www.arita.com.au/creditors
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Schedule A – Resolution 1 Table of major tasks for remuneration 

The below table provides a description of the work undertaken in each major task area for the period 

7 December 2017 to 9 March 2018 (all amounts exclusive of GST).  

 

Task area General description Includes  

Assets 

1.9 hours 

$495.80 

Asset identification and 

realisation 

Liaised with ATO regarding potential PAYG refund. 

 

Creditors 

70.3 hours 

$25,623.80 

Creditor enquiries, requests 

and directions 

Responded to creditor requests for status updates on 

the DOCA 

Maintained creditor contact details register 

Contribution Sum Calculated the First Contribution Sum and liaised with 

NauticAWT regarding same 

Creditor notifications Prepared circular to creditors regarding contravention 

of DOCA 

Dealing with proofs of debt Receipted and filed PODs when not related to a 

distribution 

Corresponded with the Office of State Revenue and 

Australian Taxation Office (ATO) 

Completed and lodged Superannuation Guarantee 

Charge Statements (SGC)  

Adjudicated on creditor claims and communicated 

with creditors accordingly 

Creditor meeting Liaised with NauticAWT regarding its proposed 

variations to the DOCA 

Prepared a draft deed of variation 

Prepared a report to creditors regarding the 

proposed variations to the DOCA 

Prepared a notice of meeting regarding the proposed 

variations to the DOCA 

Employees 

2.0 hours 

$803.20 

Employees enquiries 

 

Liaised with employee creditors regarding 

adjudicating on their claims 

Liaised with NauticAWT to obtain records for the 

calculation of employee entitlements 

Calculation of entitlements Liaised with legal advisors regarding complex 

employee entitlement claims 

Administration 

11.9 hours 

$2,704.80  

ASIC lodgements 

 

Prepared and lodged ASIC forms 

Corresponded with ASIC regarding statutory forms 

ATO and other statutory 

reporting 

Prepared and lodged business activity statement 

(BAS) for the quarter ended 31 December 2017 

Planning / Review Discussions regarding status of external 

administration 

Books and records / 

storage 

Maintained records in storage 
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Schedule B – Resolution 2 Table of major tasks for remuneration 

The below table provides a description of the work that is expected to be undertaken in each major task area for 

the period 10 March 2018 to the finalisation of the administration (all amounts exclusive of GST). 

 

Task area General description Includes  

Creditors 

$28,000.00 

Creditor enquiries, requests 

and directions  

Receive and respond to creditor enquiries 

Considering reasonableness of creditor requests 

Obtaining legal advice on requests  

Documenting reasons for complying or not 

complying with requests or directions 

Compiling information requested by creditors 

Distribution Preparing correspondence to creditors who have not 

lodged a POD and to request lodgement if they 

would like to register as a creditor 

Receiving and adjudicating on PODs 

Requesting further information from creditors 

regarding PODs 

Considering legal advice regarding PODs, if required 

Calculation and payment of distributions 

Meeting of creditors Preparing report to creditors regarding the proposed 

variations to the DOCA 

Preparation of meeting notices, proxies and 

advertisements 

Forward notice of meeting to all known creditors 

Preparation of meeting file, including agenda, 

certificate of postage, attendance register, list of 

creditors, reports to creditors, advertisement of 

meeting and draft minutes of meeting 

Preparation and lodgement of minutes of meetings 

with ASIC 

Responding to stakeholder queries and questions 

immediately following meeting 

Variation of DOCA Preparing and finalising the proposed Deed of 

Variation to DOCA 

Obtain legal advice to settle the proposed Deed of 

Variation to DOCA 

Lodgement of signed Deed of Variation to DOCA 

with ASIC 

Employees 

$3,500.00 

Employees enquiries 

 

Receive and follow up employee enquiries  

Review and prepare correspondence to employee 

creditors and their representatives via facsimile, email 

and post 

Employee distribution Correspondence with employees regarding 

distribution 

Correspondence with ATO regarding SGC proof of 

debt 

Preparing distribution 

Ensuring PAYG and SGC is remitted to ATO  

Preparation of PAYG payment summaries for any 

employee creditors who receive a distribution 
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Task area General description Includes  

Administration 

$3,500.00  

Document maintenance/file 

review/checklist 

Six monthly reviews 

Filing of documents 

File reviews 

Updating checklists 

ATO and other statutory 

reporting 

Preparing BAS 

DOCA Monitoring and carrying out commitments as set out 

in the DOCA 

ASIC lodgements Lodging a detailed list of receipts and payments with 

ASIC every six months  

Bank account 

administration 

Closing of accounts 

Bank account reconciliations 

Correspondence with bank regarding specific 

transfers  

Finalisation Notifying ATO of finalisation 

Cancelling ABN / GST registration 

Completing checklists 

Planning / Review Discussions regarding status of external 

administration 

Books and records / 

storage 

Maintaining records in storage 

 

 



Australian Company Number: 076 484 770 
 

 
 

FORM 535 

 
 
 
 
Subregulation 5.6.49(2) 

Corporations Act (2001) 
 

FORMAL PROOF OF DEBT OR CLAIM 

(GENERAL FORM) 
 

To the Administrators of AWT International Pty Ltd (Subject to Deed of Company Arrangement): 
 

1. This is to state that the company was on 15 May 2017 and still is, justly and truly indebted to: 

 
(full name and address of the creditor and, if applicable, the creditor's partners. If prepared by 

an employee or agent of the creditor, also insert a description of the occupation  of the 

creditor) for  $ and cents. 
 

Date Consideration (state how the 

Debt arose) 

Amount 

$ 

Remarks (include details of 

voucher substantiating payment 

    

 

2. To my knowledge or belief the creditor has not, nor has any person by the creditor's order, had or 

received any satisfaction or security for the sum or any part of it except for the following: (insert 

particulars of all securities held. If the securities are on the property of the company, assess the value 

of those securities. If any bills or other negotiable securities are held, show them in a schedule in the 

following form). 
 

Date Drawer Acceptor Amount $ Due Date 

     

 

*3. I am employed by the creditor and authorised in writing by the creditor to make this statement. I know 

that the debt was incurred for the consideration stated and that the debt, to the best of my knowledge 

and belief, remains unpaid and unsatisfied. 

*3. I am the creditor's agent authorised in writing to make this statement in writing. I know that the debt 

was incurred for the consideration stated and that the debt, to the best of my knowledge and belief, 

remains unpaid and unsatisfied. 
 
 
 

........................................ Dated: ……………………. 

Signature 

Position: 

Address and contact number: 

Proof of Debt Reference: 
 
 
 
 
 

*Do not complete if this proof is made by the creditor personally. 
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Proof of Debt 

Guidance Notes 

(Please read carefully before filling in Form 535 or Form 536) 

It is a creditor’s responsibility to prove their claim to our satisfaction. 

When lodging claims, creditors must ensure: 

 the proof of debt form is properly completed in every particular; and 

 evidence, as set out under “Information to support your claim”, is attached to the Form 535 or Form 536. 

Directions for completion of a Proof of Debt 

1. Insert the full name and address of the creditor. 

2. Under “Consideration” state how the debt arose, for example “goods sold to the company on 

______________________.”. 

3. Under “Remarks” include details of any documents that substantiate the debt (refer to the section “Information 

to support your claim” below for further information). 

4. Where the space provided for a particular purpose is insufficient to contain all the information required for a 

particular item, please attach additional information. 

Information to support your claim 

Please note that unless you provide evidence to support the existence of the debt, your debt is not likely to be 

accepted.  Detailed below are some examples of debts creditors may claim and a suggested list of documents that 

should accompany a proof of debt to substantiate the debt. 

Trade Creditors 

 Invoice(s) and statement(s) showing the amount of the debt; and 

 Advice(s) to pay outstanding invoice(s) (optional). 

Guarantees/Indemnities 

 Executed guarantee/indemnity; 

 Notice of Demand served on the guarantor; and 

 Calculation of the amount outstanding under the guarantee. 

Judgment Debt 

 Copy of the judgment; and 

 Documents/details to support the underlying debt as per other categories. 

Deficiencies on Secured Debt 

 Security Documents (eg. mortgage); 

 Independent valuation of the secured portion of the debt (if not yet realised) or the basis of the creditor’s 

estimated value of the security; 

 Calculation of the deficiency on the security; and 

 Details of income earned and expenses incurred by the secured creditor in respect of the secured asset since the 

date of appointment. 

Loans (Bank and Personal) 

 Executed loan agreement; and 
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 Loan statements showing payments made, interest accruing and the amount outstanding as at the date of 

appointment. 

Tax Debts 

 Documentation that shows the assessment of debts, whether it is an actual debt or an estimate, and separate 

amounts for the primary debt and any penalties. 

Employee Debts 

 Basis of calculation of the debt; 

 Type of Claim (eg. wages, holiday pay, etc); 

 Correspondence relating to the debt being claimed; and 

 Contract of Employment (if any). 

Leases 

 Copy of the lease; and 

 Statement showing amounts outstanding under the lease, differentiating between amounts outstanding at the 

date of the appointment and any future monies. 

 



 

 

PROXY FORM 

 

AWT International Pty Ltd (Subject to Deed of Company Arrangement) 

ACN: 076 484 770 

 

APPOINTMENT OF PROXY 

 

I/We (1) _______________________________________________________________________________________ of   

 

_________________________________________________________________________________________________ (address) 

 

a creditor of AWT International Pty Ltd (Subject to Deed of Company Arrangement) appoint  

 

(2)_______________________________________________________________________________________________ or in his or her absence 

 

(3) ______________________________________________________________________________________________ as my/our general/special 

proxy to vote at the meeting of creditors to be held on 4 April 2018 at 11:30 AM or at any adjournment of that 

meeting. 

 

Resolution For Against Abstain 

1 “That AWT International Pty Ltd execute the proposed variations to the Deed 

of Company Arrangement as set out in the notice of meeting sent to 

creditors on 15 March 2018.”  
   

2 “That the remuneration of the Deed Administrators for the period 7 

December 2017 to 9 March 2018, calculated at hourly rates as detailed in the 

Schedule of Remuneration dated 15 May 2017, is approved for payment in 

the sum of $29,627.60, exclusive of GST.” 

   

3 “That the future remuneration of the Deed Administrators from 10 March 

2018 to the finalisation of the Deed Administration is determined at a sum 

equal to the cost of time spent by the Deed Administrators and their 

partners and staff, calculated at the hourly rates as detailed in the Schedule 

of Remuneration dated 15 May 2017, up to a capped amount of $35,000, 

exclusive of GST.” 

   

 

DATED this ___________ day of ________________________ 2018 

 

Signature ___________________________________ (4) 

 

  



 

 

Notes: 

(1) If a firm, strike out "I" and set out the full name of the firm. 

(2) Insert name, address and description of the person appointed. 

(4) If the creditor is a sole trader, the proprietor must sign the proxy form. 

 If the creditor is a partnership, a partner of the partnership must sign the proxy form. 

 If the creditor is a company, a director or an authorised representative must sign the proxy form. 

 

Proxy forms should be completed and returned by no later than 5:00 PM on 3 April 2018. 

 

Return to:  AWT International Pty Ltd (Subject to Deed of Company Arrangement) 

c/-   McGrathNicol 

Email:   pcashman@mcgrathnicol.com  

Address:   GPO Box 9986, Brisbane QLD 4001, Australia 

Phone:    +61 7 3333 9828 

Fax:     +61 7 3333 9899 

 

mailto:pcashman@mcgrathnicol.com


 

 1 

Proxy 

Guidance Notes 

 Insert full name and address of creditor, contributory or member on the top line. 

 On the second line, insert the name of the person you appoint as your proxy.  You may insert “the 

Chairperson of the meeting” if you wish. 

 On the next line insert the organisation the proxy holder represents or works for (not required if the 

Chairperson is your proxy). 

 You may appoint an alternate proxy on the fourth line who may act if your first appointed proxy cannot 

attend the meeting.  You may insert “the Chairperson of the meeting” if you wish. 

 If the proxy is a general proxy the form requires no additional information. 

 If the proxy is a special proxy the form must include instructions regarding the use of the proxy (i.e. details 

of the resolution and whether the proxy holder is to cast a vote in favour or against the resolution or 

abstain from voting).  

 Date and sign the Proxy form using one of the following various forms of execution: 

 Sole Trader - Sign the proxy yourself. 

 

 Partnership - e.g. sign – “Smith & Associates 

 Per John Smith - Partner” 

 Company - (i) By a director or secretary, e.g. “J Smith – Director”. 

  (ii) By a person duly authorised to sign on behalf of the company, e.g. 

  “Smith & Sons Pty Ltd.  ACN: ______________ 

Per:  J Smith 

A person duly authorised to sign on the company’s behalf”. 

 

OR 

 

  “Smith & Sons Pty Ltd.  ACN: ______________ 

By its duly constituted attorney J Smith”. 

  NB: If signing on behalf of a company the following example is not 

sufficient: 

 

”Smith & Sons Pty Ltd.  ACN:  _______________  

Per: J Smith” 
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AWT International Pty Ltd (Subject to Deed of Company Arrangement) 

ACN 076 484 770 

General Information for Attending and Voting at Meetings of Creditors 

 

Time and Place of Meeting 

Pursuant to Insolvency Practice Rules (Corporations) (IPR) 75-30, a meeting of creditors must be convened at the 

time and place the Chairperson believes are convenient for the majority of creditors entitled to receive notice of the 

meeting. 

Quorum 

 Pursuant to IPR 75-105, unless a quorum is present, a meeting must not act for any purpose other than: 

 the election of a chairperson; and 

 the proving of debts; and 

 the adjournment of the meeting. 

 A quorum is present if two (2) or more persons are entitled to vote and at least two (2) persons are present 

at the meeting in person, by proxy or by power of attorney. 

 A quorum is present if only one (1) person is entitled to vote and that person is present at the meeting in 

person, by proxy or by power of attorney. 

 A person who participates in the meeting using electronic facilities is taken to be present in person at the 

meeting. 

 A meeting is sufficiently constituted if only one (1) person is present in person, if the person represents 

personally or by proxy or otherwise a number of persons sufficient to constitute a quorum. 

Chairperson 

Pursuant to IPR 75-50, the external administrator is appointed Chairperson of the meeting.  Alternatively, pursuant 

to IPR 75-50 and IPR 75-152 the external administrator may appoint someone else to act as chairperson of the 

meeting and authorise that person to use any proxies held by the external administrator on the external 

administrator’s behalf. 

For the second meeting of creditors in a Voluntary Administration, the Administrator must chair the meeting 

pursuant to IPR 75-50. 

Voting 

 Pursuant to IPR 75-85, creditors will not be eligible to vote at the meeting unless they have lodged 

particulars of their debt or claim prior to or at the meeting. 

 Accordingly, creditors who intend to vote at the meeting should ensure that they lodge a formal proof of 

debt with the external administrator prior to or at the meeting. 

 Pursuant to IPR 75-110, a resolution put to the meeting is to be decided on the voices or by a poll, if one 

is requested. 

 A poll may be requested by: 

 the chairperson; or 

 a person participating and entitled to vote at the meeting. 

 

 Pursuant to IPR 75-115, should a poll be requested: 
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 a resolution is passed if a majority in number and a majority in value vote in favour of the 

resolution; and 

 a resolution is not passed if a majority in number and a majority in value vote against the 

proposed resolution. 

In the event of a deadlock, the chairperson may exercise a casting vote.  In such situations, the minutes of the 

meeting must specify the chairperson’s reasons for exercising, or not exercising, their casting vote. 

Proxies 

 Pursuant to IPR 75-150, a person entitled to vote at a meeting may, in writing, appoint an individual as 

their proxy to attend and vote at the meeting on their behalf. 

 Accordingly, creditors who are unable to attend the meeting but who wish to be represented should ensure 

that a validly executed proxy form is lodged with the external administrator prior to the meeting. 

Corporate Creditors 

Corporate creditors who wish to attend the meeting should note that an individual may only represent them if the 

corporation validly grants that person a proxy or power of attorney. 

Alternatively, section 250D of the Corporations Act provides that a corporation may, by resolution of its board, 

provide a standing authority for a specified person to represent the corporation at a specified meeting of creditors.  

A copy of any such resolution should be provided to the external administrator prior to attending the meeting. 

Committee of Inspection 

Pursuant to IPR 80-5, a person may only serve as a member of a Committee of Inspection if the person is: 

 a creditor of the company personally; or 

 the attorney of a creditor under a general power of attorney; or 

 authorised in writing by a creditor; or 

 a representative of the Commonwealth if a FEG claim has been, or the Commonwealth considers a claim is 

likely to be, made in relation to unpaid employee entitlements. 

Corporate creditors who are members of a Committee of Inspection may be represented by an individual authorised 

in writing by the member to represent the member on the committee. 

 


