
 

 

 

  
 
 
 

Momentum Mortgages Limited 
(Receivers and Managers Appointed) 

(Subject to Deed of Company Arrangement) 
ACN: 103 596 210 (“MML”) 

 
Meeting of debenture holders -  

Trustee to implement resolutions subject to Court directions 
 

We refer to our detailed report to debenture holders dated 23 October 2009 and now provide you with 
a further update on the receivership of MML.   
 
Meeting of debenture holders 

As previously reported, at the request of a significant number of debenture holders, a meeting of 
MML’s debenture holders was convened on 12 November 2009 pursuant to Section 283EA of the 
Corporations Act (“the Act”).   

The purpose of the meeting was to pass resolutions directing the Trustee to: 

+ retire the Receivers without appointing a substitute;  

+ return the company to the control of the Directors subject to the provisions of an (amended) Deed 
of Company Arrangement (“DOCA”); and 

+ vote in favour of the amended DOCA. 

Each of the resolutions was passed at the meeting with 92.3% of debenture holders present in person 
or by proxy voting in favour of same.  

For the reasons set out in our report and at the meeting of debenture holders, although the 
resolutions were passed, the Trustee does not regard itself as being able to implement them and is of 
the view that it requires Court directions as to how the resolutions may be implemented and to clarify 
its continuing obligations as Trustee. 

Alternative restructure proposal 

Following the meeting of debenture holders, the Trustee, Receivers, Deed Administrator and 
Directors (in consultation with major debenture holders) have held discussions to formulate an 
alternative restructure proposal, to allow for the implementation of the resolutions in a manner that 
addresses the Trustee’s concerns.  

Like the existing resolutions, the alternative restructure proposal requires the company to enter into a 
new DOCA (“alternative DOCA”).  A copy of the draft alternative DOCA is attached for your 
information. 

Although the alternative DOCA may be subject to change as negotiations continue, it is expected to 
be substantially in the form attached. 

Key terms of alternative DOCA 

A summary of the key terms of the alternative DOCA are detailed below.  Please note that debenture 
holders should consider the DOCA in its complete form as attached. 
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Continuation of receivership  

It is proposed that the Newcastle and Anna Bay loans/security properties remain under the control of 
the Receivers. 

This is required because: 

+ The financiers of the Newcastle property, G P Mortgage Corporation Limited (“GPMC”), have 
expressed a desire for the receivership to continue (for their funding to remain in place); and 

+ The Receivers and Trustee have outstanding fees, expenses and liabilities (“Claims”) that are 
yet to be discharged (and it is proposed that these assets remain under the control of the 
Receivers to meet the Claims). 

Following GPMC being repaid/confirming that they will maintain their funding if the receivership ends 

and the Claims being discharged, the receivership can end. 

Whilst the receivership continues, the Receivers will deal with the Newcastle and Anna Bay assets 

(“receivership assets”).  It is proposed that in order to reduce costs, the Receivers will delegate some 

of the responsibilities associated with these assets to the Directors (subject to maintaining overall 

control and decision making). 

All realisations from the receivership assets will be paid into bank accounts controlled by the 
Receivers and applied toward meeting expenses associated with the underlying security properties, 
repayment of GPMC’s loan and meeting the Claims.  Upon the receivership ending, any surplus funds 
will be remitted to the Deed Administrators.  Any remaining unrealised property will pass to the 
Directors to be dealt with as detailed further below.  
 

DOCA assets 

It is proposed that the remaining assets of the company (comprising the Port Douglas, Toronto and 

Newport loans/security property and any remaining receivership assets following the termination of 

the receivership) (“DOCA assets”) be under the control of the Directors subject to the governance and 

supervisory structure of the alternative DOCA.  This would involve the Receivers retiring from their 

appointment over the DOCA assets.   

The proposed structure for dealing with the DOCA assets includes: 

+ The Directors would largely be free to deal with the DOCA assets (subject to their legal 
obligations and the terms of the DOCA) however, major decisions and strategies would 
require approval from the Deed Administrators including matters such as:  

- The entering into of a contract with a term exceeding three months; 

- The entering into of a contract (including a contract of employment) with the 
Directors, debenture holders or a party related to the Directors or debenture holders 
(“related party”); 

- The incurring of a liability exceeding $100,000 for a single instance or $200,000 
within a twelve month period; 

- The commencement of legal proceedings and the compromise or settlement of any 
claims where the amount to be compromised or settled exceeds $100,000; 

- The sale of any asset other than by way of public auction; and 

- The granting of a security interest in MML’s assets or undertakings. 
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+ The Directors would be paid a fixed monthly fee ($25,000 per month for the first 12 months, 
and $12,500 per month for the remainder of the DOCA to a maximum total amount of 
$450,000) for managing MML’s assets and a monthly allowance of up to $75,000 for 
operational expenses.  

+ All realisations of DOCA assets would be paid directly into bank accounts controlled by the 
Deed Administrators. 

+ If the Directors wish to encumber any assets (for example, to raise funding), this would 
require the Deed Administrators’ approval (having regard to their assessment of the likely 
risks and benefits of the encumbrance/funding) and also the approval of the Trustee (as 
currently required by the Trust Deed) who will have regard to the Deed Administrators’ views. 

+ The Directors are to provide a monthly report to the Deed Administrators, setting out details 
and supporting documentation in relation to all receipts and payments and particulars of any 
litigation or arbitration MML is involved in. 

+ The Directors are to provide quarterly reports to the Deed Administrator and Trustee, setting 
out the progress and status of; loans and associated security, realisation strategies (including 
the progress of construction) and litigation commenced against any third parties including in 
relation to proceedings commenced against any loan guarantors.   
 
The Trustee will appoint an insolvency adviser to review the Directors’ quarterly reports and 
issue periodic updates to debenture holders on the progress of the DOCA. 

+ Default provisions (leading to an immediate ability for the Trustee or Deed Administrators to 
terminate the DOCA) include: 

- Failure to provide monthly or quarterly reports by the Directors; 

- Misuse of operational funds; 

- Failure to seek the Deed Administrators’ approval for major decisions/strategies as 
set out in the DOCA;  

- Breach of the Trust Deed; and 

- Failure to manage the DOCA assets in a proper, orderly and efficient manner. 

Summary of position 

As with all DOCA’s that return control of day to day trading/operations to a company’s Directors, 
debenture holders should note that there are risks that the Directors may fail to comply with the terms 
of the DOCA and that the ultimate return to debenture holders may be less than otherwise available if 
the receivership was to continue.  Additionally, debenture holders should note that the antecedent 
transactions previously reported will not be pursued and accordingly, there will be no realisations from 
this source. 

Having regard to the desire of an overwhelming number of debenture holders to return the company 
to the control of its Directors, the Receivers and Trustee have liaised with all relevant parties to 
achieve this outcome within a structure of governance, supervision and reporting that reduces the risk 
to debenture holders.   

Next steps 

Having regard to the resolutions passed at the meeting of debenture holders, the Trustee will be 
seeking directions from the Federal Court of Australia (“the Court”) on the appropriateness of 
executing the alternative DOCA.  The Trustee intends to approach the Court for directions on  
21 December 2009. 

Assuming the Court gives appropriate directions to the Trustee, the Trustee will vote in favour of the 
alternative DOCA at a meeting of creditors to be convened by the Deed Administrator following which 
time, the alternative DOCA will be executed and implemented. 
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Debenture holders should note that in accordance with standard procedure for all DOCA proposals, 
we will liaise with the Australian Securities and Investments Commission (“ASIC”) prior to the Court 
application to identify any concerns ASIC may have. 

Debenture holder feedback 

Should you wish to formally express either support or objection to the alternative DOCA, please 
forward your correspondence to this office or email: mml@mcgrathnicol.com  

Please provide any such communications by 5:00pm on 18 December 2009 in order that the Trustee 
may consider debenture holders’ position in relation to the alternative DOCA prior to the Court 
application. 

 

Other matters 

We are continuing to deal with MML’s borrowers and security property (in close consultation with the 
Trustee and the Directors) with a view to maximising the return to debenture holders.  Our efforts are 
focussed on the timely completion of construction at the Newcastle project where pleasing progress 
continues to be made. 

Should you wish to discuss any aspects of the above, please do not hesitate to contact the Receivers’ 
Debenture holder liaison representative, Ms Summer Nguyen on (02) 9338 2607. 

 
Dated 11 December 2009  

 

 

 
Joseph Hayes  
Receiver and Manager 

 

 

mailto:mml@mcgrathnicol.com
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Parties 
 

Momentum Mortgages Limited (Subject to Deed of Company Arrangement) 

(Receivers and Managers Appointed) ACN 103 596 210 of Level 1, 66 Lord Street 

Port Macquarie, New South Wales, 2444 (Company) 

 

David John Leigh and Mark Robinson care of PPB, Level 46 MLC Centre, 19-29 Martin 

Place, Sydney, New South Wales, 2000 (Administrators and each an Administrator) 

 

Permanent Nominees (Aust) Limited ACN 000 154 441 in its capacity as trustee for the 

Momentum Mortgages Debenture Trust, of Level 4, 35 Clarence Street, Sydney, New 

South Wales, 2000 (Trustee) 

 

Joseph David Hayes and Anthony Gregory McGrath in their capacity as joint and 

several receivers and managers of the Company, care of McGrathNicol, Level 31, 60 

Margaret Street, Sydney, New South Wales, 2000 (Receivers) 

 

 

Background 
 

A On 13 October 2008, David John Leigh was appointed voluntary administrator of 

the Company. The appointment was made by the Company in accordance with 

section 436A of the Act. 

B At the meeting of Creditors to decide the Company's future convened by Mr Leigh 

in accordance with section 439A of the Act and held on 22 January 2009, Creditors 

resolved that the Company enter into a deed of company arrangement. The 

resolution to enter into a deed of company arrangement was preferred by Creditors 

to the alternatives that the Company be wound up or the administration should end.  

A Deed of Company Arrangement was executed on 13 February 2009 to give effect 

to the Creditors' resolution. 

C On 12 November 2009, the Debenture Holders passed the Resolutions, whereby 

the Trustee was directed to, amongst other things, enter into an amended deed of 

company arrangement in relation to the Company, retire the Receivers from the 

Company and return control of the Company to the Directors. 

D Following passage of the Resolutions, the Directors, the Trustee, the Receivers and 

the Administrators have negotiated an arrangement that they consider better 

promotes the interests of all Creditors of the Company. 

E The Trustee has sought and obtained the Directions to the effect that it would be 

justified in entering into this deed. 

F At a meeting of Creditors convened pursuant to section 445F of the Act and held on 

[TBA], the Creditors resolved that the Company enter into an amendment to the 

deed of company arrangement executed.  This deed gives effect to that resolution. 

Agreement 
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1 INTERPRETATION 

1.1 Definitions 

The following words have these meanings in this document:  

Act means the Corporations Act 2001 (Cth). 

Administration Account means the bank account to be opened in accordance 

with clause 5.2 of this deed. 

Administration Liabilities means any debt or liability incurred or damages 

sustained in good faith and without negligence by David Leigh as voluntary 

administrator of the Company, whether or not they are debts, liabilities or damages 

for which they are entitled to an indemnity pursuant to section 443D of the Act. 

Administration Remuneration means the remuneration of David Leigh as 

voluntary administrator of the Company, to which he is entitled under section 449E 

of the Act or otherwise, including any GST. 

Admitted Claim means any Claim that has been admitted to proof by the 

Administrators pursuant to the provisions of this deed, in the amount that it has 

been so admitted. 

Anna Bay Loan means any and all rights or interest that the Company has in 

respect of a loan advanced by the Company to Anna Bay Project Pty Limited ACN 

115 599 098 pursuant to a loan facility letter dated 25 June 2007 (as amended from 

time to time) made between the Company as lender and Anna Bay Project Pty 

Limited as borrower, together with any and all security held by the Company for 

repayment of that loan (including but not limited to any guarantee). 

Business Day means a day that is not a Saturday, Sunday, a public holiday or 

bank holiday in Sydney. 

Claims means all actions, claims, suits, causes of action, arbitrations, debts, costs, 

demands, verdicts and judgments at law or in equity or under any statute against 

the Company, whether certain or contingent, present or future, ascertained or 

sounding only in damages, the circumstances giving rise to which occurred on or 

before 13 October 2008 and includes claims arising out of, or in connection with or 

relating in any way to any Pre-Administration Contract, including claims that relate 

to breaches of the Pre-Administration Contract after 13 October 2008 but prior to or 

upon the termination of this deed. 

Company Charge means a Company Charge dated 30 June 2003 made between 

the Company as chargor and the Trustee as chargee, registered with the Australian 

Securities & Investments Commission as charge number 956592. 

Creditor means any person with a Claim. 

Debenture has the meaning given to that term in the Debenture Trust Deed. 

Debenture Holder has the meaning given to that term in the Debenture Trust 

Deed. 



First Amended Deed of company arrangement  

 

 

 Page 3 

1042066-v1\SYDDMS\AUSDW6 

Debenture Trust Deed means a Debenture Trust Deed dated 30 June 2003 made 

between the Company as issuer and the Trustee as debenture trustee. 

Debenture Trustee Fee means the "Trustee Fee" as defined in the Debenture 

Trust Deed. 

Directions means directions given to the Trustee in Federal Court of Australia 

Proceedings Numbered [TBA] and styled "In the matter of Momentum Mortgages 

Limited (Receivers and Managers Appointed) (Subject to Deed of Company 

Arrangement)", a copy of which are Annexure B to this deed. 

Directors means the Directors of the Company from time to time. 

Directors Allowance means an amount of up to $75,000 per calendar month. 

Directors Contribution means the amount payable pursuant to clause 11. 

Directors Remuneration means an amount to be determined in accordance with 

clause 10. 

DoCA Assets means the entire assets and undertaking of the Company, other 

than the Receivership Assets. 

DoCA Asset Expenses means any and all expenses or outgoings reasonably 

incurred by the Company (acting by its Directors) in administering and realising the 

DoCA Assets in accordance with this deed. 

DoCA Liabilities means any debt or liability incurred or damages sustained in 

good faith and without negligence by the Administrators as deed administrators of 

the Company, whether or not they are debts, liabilities or damages for which they 

are entitled to an indemnity pursuant to section 443D of the Act. 

DoCA Remuneration means the remuneration of the Administrators as 

administrators of this deed to which they are entitled under section 449E of the Act 

or otherwise, including any GST and as referred to in clause 8. 

Employees has the same meaning as "eligible employee creditor" has in section 9 

of the Act as though the reference to "company" was to the Company. 

Enforcement Process has the meaning given to enforcement process in section 9 

of the Act. 

Event of Default means an event so described in clause 14.1. 

Execution Date means the day upon which this deed is executed by the Company.  

Face Value has the meaning given to that term in the Debenture Trust Deed. 

Fund means the fund established in accordance with clause 5. 

Government Agency means, whether foreign or domestic: 

(a) a government, whether federal, state, territorial or local or a department, 

office or minister of a government acting in that capacity; or 
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(b) a commission, delegate, instrumentality, agency, board, or other 

government, semi-government, judicial, administrative, monetary or fiscal 

body, department, tribunal, entity or authority, whether statutory or not, and 

includes any self-regulatory organisation established under statute or any 

stock exchange. 

GPMC means Australian Executor Trustees (SA) Limited in its capacity as 

custodian for the GP Mortgage Fund ARSN 108 290 526. 

GPMC Advance means the loan advanced by GPMC to the Company pursuant to 

a Facility Agreement dated 1 September 2009 (as amended) (GPMC Facility 

Agreement), together with any and all security held for repayment of that loan 

(GPMC Security). 

GST means GST as defined in the A New Tax System (Goods and Services Tax) 

Act 1999 (Cth), or any like Tax. 

Officer has the meaning given in the Act, but excludes the Administrators and the 

Receivers. 

Pre-Administration Contract means a contract, agreement, lease or 

understanding entered into by the Company prior to the appointment of the 

Administrators on 13 October 2008. 

Prescribed Provisions means the provisions set out in Schedule 8A of the 

Regulations. 

Priority Claims means the Claims that would have been accorded a priority in a 

liquidation by section 556 of the Act had a winding up order been made under the 

Act in respect of the Company on 13 October 2008. 

Receivers Remuneration and Expenses means remuneration and expenses 

incurred by the Receivers in the conduct of their receivership of the Company, 

including but not limited to any liability of the Receivers to repay the GPMC 

Advance. 

Receivers Surplus means any Receivership Assets (or the proceeds of their 

realisation) passed by the Receivers to the Administrators pursuant to clause 13. 

Receivership Assets means: 

(a) the Anna Bay Loan; and 

(b) the Task Developments 2 Loan. 

Regulations means the Corporations Regulations 2001 (Cth). 

Related Parties means any person who is: 

(a) an Officer of the Company; 

(b) an entity controlled by an Officer of the Company; 

(c) an entity that controls the Company; 
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(d) an Officer of an entity that controls the Company; 

(e) a spouse, parent or child of an Officer of the Company or of an Officer of 

any entity that controls the Company; 

(f) an entity in which an Officer of the Company, or a spouse, parent or child of 

an Officer of the Company, is a member or Officer; 

(g) a Debenture Holder; 

(h) an Officer, spouse, parent or child of a Debenture Holder; 

(i) an entity that controls a Debenture Holder; 

(j) an entity controlled by a Debenture Holder; 

(k) an Officer of an entity that controls a Debenture Holder; 

(l) a spouse, parent or child of an Officer of a Debenture Holder or of an 

Officer of any entity that controls a Debenture Holder; 

(m) an entity in which an Officer of a Debenture Holder, or a spouse, parent or 

child of an Officer of a Debenture Holder, is a member or Officer. 

Residual Debt means the Claims of a Secured Creditor that remain unsatisfied 

following realisation of the securities held by that Secured Creditor over the 

property of the Company. 

Resolutions means the resolutions passed by Debenture Holders at a meeting of 

Debenture Holders convened by the Company and held at 11.00am on 12 

November 2009 at Port Macquarie, which are set out in Annexure A to this deed. 

Secured Creditors means any Creditors with security over any of the Company's 

property, and each is a Secured Creditor. 

Secured Debt means the Claim of a Secured Creditor. 

Task Developments 2 Loan means any and all rights or interest of the Company 

in a loan advanced by the Company to Task Developments 2 Pty Limited ACN 101 

879 065 pursuant to a loan facility letter dated 20 May 2005 (as amended from time 

to time), together with any and all security held by the Company for repayment of 

that loan (including but not limited to any guarantee). 

Tax means: 

(c) a tax, levy, charge, impost, deduction, withholding or duty of any nature 

(including stamp and transaction duty and GST) at any time imposed or 

levied by any Government Agency or required to be remitted to, or 

collected, withheld or assessed by, any Government Agency; and 

(d) any related interest, expense, fine, penalty or other charge on those 

amounts; 

and includes any amount that a person is required to pay to another person on 

account of that other person's liability for Tax. 
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Trustee Expenses means any and all costs, charges and expenses incurred by 

the Trustee from time to time and payable to the Trustee pursuant to the Debenture 

Trust Deed, including but not limited to the Receivers Remuneration and Expenses. 

Unsecured Creditors means Creditors who are not Secured Creditors, and each is 

an Unsecured Creditor. 

1.2 Interpretation 

The following apply in the interpretation of this deed, unless the context requires 

otherwise. 

(a) A reference to this deed, this document or a similar term means either the 

agreement set out in this document or the document itself, as the context 

requires. 

(b) A reference to any statute, regulation, rule or similar instrument includes 

any consolidations, amendments or re-enactments of it, any replacements 

of it, and any regulation or other statutory instrument issued under it. 

(c) A reference to the singular includes the plural number and vice versa. 

(d) A reference to a gender includes a reference to each gender. 

(e) A reference to a party means a person who is named as a party to this 

deed. 

(f) Person includes a firm, corporation, body corporate, unincorporated 

association and a governmental authority. 

(g) A reference to a party or a person includes that party's or person's 

executors, legal personal representatives, successors, liquidators, 

administrators, trustees in bankruptcy and similar officers and, where 

permitted under this deed, their substitutes and assigns. 

(h) An agreement on the part of, or in favour of, two or more persons binds or is 

for the benefit of them jointly and severally. 

(i) Includes means includes but without limitation. 

(j) Where a word or expression has a defined meaning, its other grammatical 

forms have a corresponding meaning. 

(k) A reference to doing something includes an omission, statement or 

undertaking (whether or not in writing) and includes executing a document. 

(l) A reference to a clause, schedule or annexure is a reference to a clause of, 

or a schedule or an annexure to this deed. 

(m) A heading is for reference only. It does not affect the meaning or 

interpretation of this deed. 

(n) Unless expressly stated otherwise, terms defined in the Act or the 

Regulations have the same meanings when used in this deed. 
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1.3 Schedules and Annexures 

Any schedule or annexure attached to this deed forms part of it. If there is any 

inconsistency between any clause of this deed and any provision in any schedule 

or annexure, the clause of this deed will prevail. 

2 THE OBJECTIVES OF THE ARRANGEMENT 

The objectives of the arrangement set out in this deed are: 

(a) to implement the Resolutions in a manner that is consistent with the 

Debenture Trust Deed, the Act, the duties of the Trustee and the Directions; 

(b) to maximise the prospects that the Company continue in existence with its 

business preserved, or if that is not possible, to maximise the prospects that 

the assets of the Company are preserved and realised at an advantageous 

price; and 

(c) to maximise the prospects that the Creditors receive a dividend that 

exceeds the dividend that they would receive if the Company is wound up. 

3 EFFECT OF ARRANGEMENT ON CLAIMS OF CREDITORS AND 

MORATORIUM 

3.1 Effect of deed on Claims 

Creditors must accept their rights and entitlements specified in this deed in full 

satisfaction of all Claims which they have or claim to have against the Company. 

3.2 Release and extinguishment 

Subject to clauses 3.6 and 4.1, if this deed terminates in accordance with clause 

16.1, all Claims are released in full and extinguished upon termination of this deed 

(whether or not they have been proved or accepted to participate in a distribution 

under this deed). 

3.3 Moratorium 

Subject to clauses 3.6 and 4.1, whilst this deed remains in force Creditors must not, 

in relation to their respective Claims: 

(a) begin, support or continue with any action seeking an order that the 

Company be wound up; 

(b) begin, take any further steps in, or continue with, any legal proceedings or 

arbitration in relation to their respective Claims; or 

(c) begin or continue with a proceeding against the Company in relation to any 

of its property, or begin or proceed with any Enforcement Process in 

relation to property used or occupied by, or in the possession of, the 



First Amended Deed of company arrangement  

 

 

 Page 8 

1042066-v1\SYDDMS\AUSDW6 

Company except with the leave of the Court and in accordance with such 

terms (if any) as the Court imposes. 

3.4 Bar to Creditors' Claims 

Subject to section 444D of the Corporations Act, this deed may be pleaded by the 

Company against any Creditor in bar of any debt or claim that is admissible under 

this deed. 

3.5 Set-off 

Creditors may only exercise against the Company those rights of set-off or cross-

action to which the Creditor would have been entitled under section 553C of the Act 

had the Company been wound up under the Act on 13 October 2008. 

3.6 Ability to access insurance 

If insurance held by or on behalf of the Company or available under legislation 

would, but for this deed, have application to any Claim: 

(a) the Creditor may, in relation to its Claim, take action of the type referred to 

in clause 3.3(b) but such action must not exceed what is necessary to 

obtain payment from the insurer; 

(b) to the extent that the Creditor is able, by settlement, arbitral award or 

judgment, to obtain payment from the insurer on account of the Claim, the 

Creditor may do so; 

(c) to the extent that the Creditor is unable to seek or obtain payment on 

account of its Claim from the insurer (including, without limitation, by reason 

of any excess or deductible applicable to the insurance policy), the Creditor 

will, in relation to that part of its Claim, be subject to all the provisions of this 

deed, including its right to lodge a proof of debt in relation to the part of its 

Claim that has not been met by the insurer, and having that part of its Claim 

subject to the release and extinguishment provided for in clause 3.2 and the 

moratorium provided for in clause 3.3; and 

(d) if any Claim pursued in accordance with this clause 3.6 is not resolved at 

the time the deed is otherwise ready for termination in accordance with 

clause 16.1, the deed may nevertheless be terminated, and the Creditor's 

entitlement in respect of its Claim will upon termination be limited to the 

amount the Creditor is able to obtain from the insurer on account of the 

Claim, and the balance of the Claim will upon termination of this deed be 

released in full and extinguished. 

4 EFFECT OF DEED ON SECURED CREDITORS 

4.1 Position of Secured Creditors 

Subject only to clause 4.2 and 4.3, nothing in this deed: 
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(a) affects in any way the liabilities of the Company to a Secured Creditor or the 

contractual relations between them in respect of the security held by a 

Secured Creditor; or 

(b) prevents or precludes a Secured Creditor from taking action for the purpose 

of realising or otherwise dealing with its securities, including action for this 

purpose of the types referred to in clauses 3.3(b) and 3.3(c). 

4.2 Residual Debt 

A Secured Creditor is bound by the terms of this deed in respect of any Residual 

Debt. 

4.3 Claims under the Debenture Trust Deed and Company Charge 

(a) The Trustee, for and on behalf of all Debenture Holders, agrees to be 

bound by the arrangement set out in this deed. 

(b) The Administrators and the Company each acknowledge and agree that: 

(i) the Trustee and the Receivers have entered into this deed in 

pursuance of the Resolutions and in accordance with the Directions; 

and 

(ii) save as expressly set out in this deed, nothing in this deed shall 

operate as a surrender, waiver, release or forfeiture of any of the 

Trustee's rights under the Debenture Trust Deed or the Company 

Charge, including but not limited to the Trustee's right to have 

recourse to the DoCA Assets and the Receivership Assets for 

payment of the "Secured Money" as defined in the Debenture Trust 

Deed and the Company Charge. 

(c) Pursuant to clause 4.3 of the Company Charge, the Trustee hereby notifies 

the Company that the Company Charge, with effect from the date of this 

deed, resumes the status of a floating charge over the assets composing 

the Fund. 

(d) Subject to paragraph (e), and provided that the Company and its Directors 

comply with the covenants set out in this deed, and subject to the other 

terms set out in this deed, the Trustee agrees to forbear from exercising 

rights under the Debenture Trust Deed and the Company Charge for the 

purpose of recovering the "Secured Money" as defined in the Debenture 

Trust Deed, until the earlier of: 

(i) the occurrence of an Event of Default; or 

(ii) the date that is three years after the date of this deed, or such 

further period as may be directed to the Trustee by Debenture 

Holders; or 

(iii) the passage of a resolution by Debenture Holders pursuant to the 

Debenture Trust Deed that the Trustee exercise those rights. 
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(e) Nothing in this clause 4.3 shall prevent the continuation of the appointment 

by the Trustee of the Receivers as receivers and managers of the 

Receivership Assets. 

5 THE FUND 

5.1 Property available to meet claims 

(a) Subject to clause 4, the Fund, which shall be available to pay the Claims of 

Admitted Creditors, shall consist of: 

(i) DoCA Assets; and 

(ii) Receivers Surplus. 

(b) The Fund is an asset of the Company that must be used in accordance with 

this deed and for no other purpose. 

5.2 Control of proceeds of realisation of the Fund 

(a) Forthwith upon execution of this deed, the Administrators will open a bank 

account with an Australian bank in the Company's name. 

(b) The persons authorised to operate the Administration Account shall be the 

Administrators. 

(c) Any and all proceeds of realisation of the Fund must forthwith upon their 

receipt, whether by the Administrators or by the Directors (or any of them), 

be paid into the Administration Account. 

5.3 Distributions from the Fund 

The Fund will be distributed by the Administrators in the following order of priority: 

(a) First, in payment of Admitted Claims of Employees. 

(b) Second, in payment of the DoCA Liabilities. 

(c) Third, in payment of the DoCA Remuneration. 

(d) Fourth, in payment of the Trustee Expenses (to the extent not already paid). 

(e) Fifth, in payment of the Debenture Trustee Fee (to the extent not already 

paid from the Receivership Assets). 

(f) Sixth, in payment of the Directors Allowance in accordance with clause 

10.1. 

(g) Seventh, in payment of the Directors Remuneration in accordance with 

clause 10.2. 

(h) Eighth, in payment to the Debenture Holders of the Face Value of the 

Debentures up to an amount equal to 65 cents in each dollar owed. 
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(i) Ninth, in payment of Admitted Claims of Unsecured Creditors (to the extent 

not already paid) up to an amount equal to 10 cents in each dollar owed 

and $50,000 in aggregate. 

(j) Tenth, in payment to the Debenture Holders of the remaining Face Value of 

the Debentures. 

(k) Eleventh, in payment to the Debenture Holders of accrued interest on each 

Debenture. 

(l) Twelfth, in the order set out in section 556(1) of the Act, in payment of any 

Admitted Claims that are Priority Claims (to the extent not already paid). 

(m) Thirteenth, in payment of Admitted Claims of Unsecured Creditors (to the 

extent not already paid). 

(n) Fourteenth, any surplus after payment of all Claims under paragraphs (a) to 

(m) above in full, to be distributed to the Company's members. 

5.4 Interim distributions 

Subject to clause 5.3, the Administrators may make interim distributions out of the 

Fund at their discretion. 

5.5 Priority Claims shortfall 

If the Fund is insufficient to meet all Priority Claims in full, the distribution of the 

Fund to these Creditors must be made in the order of priority specified in section 

556 of the Act. 

6 MAKING OF CLAIMS 

Subdivisions A, B, C and E of Division 6 of Part 5.6 of the Act (other than section 

553(1A)) and regulations 5.6.39 to 5.6.57 of the Regulations will apply to all Claims  

made under this deed as if references to the "liquidator" were references to the 

Administrators, references to "winding up" and "wound up" were references to 

administration pursuant to this deed, and references to the "relevant date" were to 

13 October 2008. 

7 ABANDONMENT BY CREDITORS WHO DO NOT PROVE 

A Creditor is deemed to have abandoned that Creditor’s Claim if, prior to the 

declaration of a final dividend to Creditors, the Creditor: 

(a) fails to submit a formal proof of debt or claim in respect of the Creditor’s 

Claim; or 

(b) having submitted a formal proof of debt or claim in respect of the Creditor’s 

Claim which is rejected, fails to appeal to the Court against the rejection. 
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8 DEED ADMINISTRATORS 

8.1 Identity of administrators 

The administrators of this deed are the Administrators, who consent to and accept 

their appointment. 

8.2 Role of administrators 

The Administrators: 

(a) will administer the arrangement in accordance with the terms of this deed 

and will exercise their powers and perform their functions and duties as 

agents for and on behalf of the Company; 

(b) will not be personally liable for any debt, liability or other obligation which 

they incur on behalf of the Company. 

8.3 Joint and several administrators 

In exercising the powers conferred by this deed and carrying out the duties arising 

under this deed, any function of power of the Administrators may be exercised or 

performed by either of them or by both of them together. 

8.4 Powers of administrators 

(a) For the purpose only of administering this deed, the Administrators have all 

of the powers set out in paragraph 2 of Schedule 8A of the Regulations and 

may exercise any of those powers that they consider, at their discretion, are 

necessary or convenient to realise the Fund and otherwise administer this 

arrangement in accordance with its terms. 

(b) The Administrators acknowledge and agree that their powers under this 

deed do not apply to the Receivership Assets, which shall be dealt with by 

the Receivers in accordance with clause 13. 

8.5 Inter-relationship between Administrators and Directors 

(a) The Directors must provide such assistance to the Administrators in the 

exercise and performance of the Administrators' functions and powers as 

may reasonably be requested to achieve the objectives of the arrangement 

set out in this deed.  

(b) To the extent to which their functions and powers would otherwise overlap, 

the functions and powers of the Administrators operate to the exclusion of 

the functions and powers of the Directors, unless otherwise agreed in 

writing by the Administrators. 

8.6 Remuneration 

(a) Any and all work performed by the Administrators in relation to this deed will 

be charged at the scale of fees from time to time applied by the 

Administrators for work of a similar type in New South Wales. 
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(b) For the tasks contemplated in clause 5.3, clause 9(b) and clause 11.3, the 

Administrators will be remunerated by the Company for their work as deed 

administrators in the amount of not more than $8,000 (plus GST) per 

calendar month or such other amount as may be approved from time to 

time by resolution of the committee of creditors (if any), by a resolution of 

Creditors, or failing such approval, by the court. 

(c) Any additional work outside of that referred to in (b) performed by the 

Administrators in relation to this deed will be charged at the scale of fees 

from time to time applied by the Administrators for work of a similar type in 

New South Wales. 

8.7 Indemnity and lien 

The Administrators will be indemnified by the Company for: 

(a) their remuneration and all costs, fees and expenses incurred by them; 

(b) all liabilities incurred and payments made by them; and 

(c) all actions, claims, suits, causes of action, arbitrations, debts, costs, 

demands, verdicts and judgments at law or in equity or arising under any 

statute that are commenced against, incurred by or made against them and 

all related costs, charges and expenses; 

in connection with their administration of the arrangement set out in this 

deed, and, subject to the Company Charge, they have a lien over the Fund 

as security for this indemnity. 

8.8 Misconduct 

The Administrators are not entitled to the indemnity set out in clause 8.7 in respect 

of any liability arising out of any fraudulent, dishonest or grossly negligent act or 

omission by the Administrators or any partner or employee of the Administrators. 

8.9 Survival of indemnity and lien 

The indemnity and lien set out in clause 8.7 will continue notwithstanding: 

(a) the termination of this deed for any reason whatsoever; 

(b) the removal or replacement of the Administrators or either of them; or 

(c) the invalidity of or any defect whatsoever in the appointment of the 

Administrators or either of them. 

9 CONTROL OF THE COMPANY 

(a) Upon the execution of this deed, but subject always to the terms of this 

deed, control of the Company will return to its Directors. 

(b) The following matters in relation to the Company must be approved by the 

Administrators in writing before being acted upon by the Directors: 
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(i) The entering into of a contract with a term exceeding three months. 

(ii) The entering into of a contract (including a contract of employment) 

with a Related Party. 

(iii) The passing of any payment or benefit to a Related Party. 

(iv) The incurring of a liability exceeding $100,000 for a single instance 

or $200,000 in the aggregate for each 12 month period following the 

date of this deed. 

(v) The commencement of legal proceedings. 

(vi) The compromise or settlement of any Claims by or against the 

Company where the amount to be compromised or settled exceeds 

$100,000. 

(vii) The sale of any asset other than by way of public auction. 

(viii) The granting of a security interest in the Company's assets or 

undertaking. 

(ix) Any other matter that the Administrators, acting reasonably, confirm 

by notice in writing to the Directors as requiring approval in 

accordance with this clause. 

(c) The Directors must ensure that all documents in relation to the business of 

the Company or the Company itself bear the notation “Subject to Deed of 

Company Arrangement” and, until the Receivers are retired in accordance 

with this deed, the additional notation "Receivers and Managers Appointed". 

(d) The Company must maintain during the term of this deed insurance cover 

over all its assets and undertaking on such terms and at such level as is 

required by the Administrators. 

10 DIRECTORS ALLOWANCE, DIRECTORS REMUNERATION AND DIRECTORS 

REPORTING 

10.1 Directors Allowance 

(a) Forthwith upon execution of this deed, the Directors must cause the 

Company to establish a transaction account (Expense Account) with an 

Australian bank in the Company's name. 

(b) The persons authorised to operate the Expense Account shall be each of 

the Directors from time to time. 

(c) Subject to (d) through (g) (inclusive), the Directors Allowance shall be paid: 

(i) monthly commencing on the first Business Day following the date of 

execution of this deed (Allowance Payment Day) and ending on 

the day on which this deed is terminated; 
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(ii) into the Expense Account. 

(d) The available balance of the Expense Account shall not at any time exceed 

$75,000. 

(e) The Expense Account must not at any time be in overdraft. 

(f) On each Allowance Payment Day, the amount payable into the Expense 

Account shall be an amount equal to such amount as is required to bring 

the balance of the Expense Account to $75,000. 

(g) The Directors Allowance for a particular calendar month shall only be 

payable by the Administrators if, on the relevant Allowance Payment Day, 

subject to clause 5.3, sufficient moneys are available in the Administration 

Account to make the payment required by this clause. 

(h) Any and all moneys available in the Expense Account must be used only for 

the payment of DoCA Asset Expenses, and for no other purpose. 

10.2 Directors Remuneration 

(a) Subject to (b) and (c): 

(i) the Directors Remuneration shall be paid to the Directors: 

(A) monthly commencing on the first Business Day following the 

date of execution of this deed (Remuneration Payment 

Day) and ending on the day on which this deed is 

terminated; 

(B) into such bank account as may be nominated by the 

Directors from time to time by notice in writing to the 

Administrators; 

(ii) for the 12 calendar months following the date of this deed, the 

Directors Remuneration shall be the amount of $25,000 (plus GST) 

per calendar month; 

(iii) for the period commencing on the day that is 12 calendar months 

after the date of this deed and ending on the day on which this deed 

is terminated, the Directors Remuneration shall be the amount of 

$12,500 (plus GST) per calendar month. 

(b) The Directors Remuneration for a particular calendar month shall only be 

payable by the Administrators if, on the relevant Remuneration Payment 

Day, subject to clause 5.3, sufficient moneys are available in the 

Administration Account to make the payment required by this clause. 

(c) The aggregate of all Directors Remuneration paid or payable pursuant to 

this deed shall not in any circumstances exceed the amount of $450,000 

(plus GST). 

10.3 Directors reporting 
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(a) On the first Business Day of each calendar month following execution of 

this deed, the Directors must provide to the Administrators a written report 

for the calendar month immediately preceding (Monthly Report) providing: 

(i) details of all receipts and payments made in relation to the Expense 

Account; 

(ii) copies of documents evidencing those receipts and payments; 

(iii) a copy of the most recent statement of account for the Expense 

Account received from the account bank; 

(iv) certification that the Company and its Directors are each complying 

with the terms of this deed; 

(v) details of any litigation or arbitration in which the Company is 

involved in as a defendant or respondent; 

(vi) details of any transactions entered into by the Company with 

Related Parties; and 

(vii) certification of payment of the Company’s statutory obligations, Tax 

and superannuation guarantee obligations, which become due and 

payable after the date of this deed (if any). 

(b) On the first Business Day of each calendar quarter following execution of 

this deed, the Directors must provide to the Administrators and the Trustee 

a written report for the calendar quarter immediately preceding (Quarterly 

Report) providing a detailed update to the reasonable satisfaction of the 

Administrators and the Trustee in relation to the following matters: 

(i) The progress and status of any loans and associated security that 

form part of the DoCA Assets (Loans and each a Loan). 

(ii) The progress and status of any realisation strategy being 

implemented in relation to each Loan (if any), including but not 

limited to any construction works being undertaken by the Company 

as mortgagee of real property taken as security for a Loan. 

(iii) The progress and status of any litigation commenced by the 

Company against third parties in relation to realisation of the DoCA 

Assets, including but not limited to proceedings commenced against 

any guarantor of a Loan. 

(c) The Company and its Directors acknowledge and agree that 

(i) the Trustee intends to: 

(A) retain an insolvency advisor (Trustee Advisor) to review 

each Quarterly Report; and 

(B) following receipt of the Trustee Advisor's advice and 

recommendations in relation to each Quarterly Report, 

provide to Debenture Holders periodic updates as to the 
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progress of the implementation of the arrangement set out 

in this deed; 

(ii) the reporting obligations set out in this deed are additional to any 

and all reporting obligations set out in the Debenture Trust Deed 

and the Act; and 

(iii) they will provide to each of the Trustee and the Administrators any 

document or other information as either of the Trustee or the 

Administrators reasonably request from time to time. 

(d) The fee payable to the Trustee Advisor in connection with the work referred 

to in clause 10.3(c)(i)(A) shall not exceed the sum of $25,000 per Quarterly 

Report, charged at the scale of fees from time to time applied by the 

Trustee Advisor for work of a similar type in New South Wales. 

(e) This clause is without prejudice to any right of the Trustee under the 

Debenture Trust Deed to appoint advisors in relation to the execution of the 

Momentum Mortgages Debenture Trust and to recover its expenses of 

retaining such advisors. 

11 DIRECTORS CONTRIBUTIONS 

11.1 Obligation to pay Directors Contribution 

The Directors must pay the following amounts to the Administrators (by depositing 

them in the Administration Account in cleared funds): 

(a) The sum of $44,000 (inclusive of GST), which must be paid by not later 

than the date that is 12 calendar months after the date of this deed. 

11.2 Directors Contribution is an asset of the Company 

The Directors Contribution shall form part of the assets of the Company.  If this 

deed is terminated other than in accordance with clause 16.1, then the Directors 

Contribution shall be available for distribution by the Company's liquidator amongst 

the Company's Creditors in accordance with the order of priority set out in the Act. 

11.3 Dealing with Directors Contribution 

The Directors Contribution shall be applied in payment of the Administration 

Liabilities and the Administration Remuneration. 

12 ENCUMBERING THE FUND 

(a) The Directors must not encumber the Fund (or any part of it) as security for 

a proposed loan advance to the Company by a third party (or for any other 

reason) without the prior written consent of the Administrators and the 

Trustee, which consent may be given or withheld in the sole and absolute 

discretion of each of the Administrators and the Trustee. 
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(b) If the Directors request the consent of the Administrators and the Trustee to 

encumber the Fund (or any part of it), the Administrators will, in good faith, 

assess that request and will, in doing so, have regard to the expected risks 

and benefits of the proposed loan advance and encumbrance. 

(c) In assessing a request for consent to encumber the Fund (or any part of it), 

the Trustee will have regard to the Administrators' recommendation in 

relation to such proposal. 

13 THE RECEIVERS 

13.1 Retirement from DoCA Assets 

Forthwith upon execution of this deed, the Receivers shall retire from the DoCA 

Assets. 

13.2 Continued receivership of the Receivership Assets 

(a) Following execution of this deed the Receivers shall continue to be 

receivers and managers of the Receivership Assets. 

(b) The Receivers will from time to time meet with the Directors to discuss, in 

good faith, the realisation of the Receivership Assets and will delegate to 

the Directors such aspects of the work involved in realising the 

Receivership Assets as the Receivers (in their sole and absolute discretion) 

determine to be appropriate. 

13.3 Proceeds of realisation of the Receivers Assets 

The proceeds of realisation of the Receivers Assets will be paid in the following 

order of priority (subject always to the GPMC Facility Agreement and GPMC 

Security): 

(a) First, subject to the terms of the GPMC Facility Agreement, toward 

repayment of the GPMC Advance. 

(b) Second, in payment of the Trustee Expenses. 

(c) Third, in payment of the Debenture Trustee Fee. 

(d) Fourth, to the Administrators to form part of the Fund. 

13.4 Retirement from Receivership Assets 

If: 

(a) GPMC confirms in writing that: 

(i) the GPMC Advance has been repaid in full and all security for the 

GPMC Advance has been released; or 
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(ii) the GPMC Advance will not be accelerated if the Receivers retire 

from the Receivers Assets and GPMC releases the Receivers from 

any personal liability to repay the GPMC Advance; 

(b) the Trustee Expenses and Debenture Trustee Fee incurred up to the date 

of receipt of that written confirmation from GPMC have been paid and 

discharged in full; and 

(c) the Trustee, acting reasonably and in good faith, determines that the 

arrangements for the continued conduct of the Company's affairs subject to 

this deed accord with the duties of the Company and the Trustee under the 

Debenture Trust Deed, the Act and otherwise at law, 

then the Receivers shall retire from the Receivership Assets (or so much of them as 

have not been realised at that time) (Receivers Surplus), and custody and control 

of the Receivers Surplus shall be passed to the Company to form part of the Fund. 

14 DEFAULT 

14.1 Events of Default 

(a) Each of the following is an Event of Default: 

(i) A Monthly Report is not provided in accordance with clause 10.3. 

(ii) A Quarterly Report is not provided in accordance with clause 10.3. 

(iii) Proceeds of realisation of the Fund are not dealt with by the 

Directors in accordance with clause 5.2. 

(iv) Any of the moneys in the Expense Account are, in the opinion of the 

Administrators (formed in their sole and absolute discretion), used 

for a purpose other than that purpose set out in clause 10.1. 

(v) The Company fails to seek or obtain approval of the Administrators 

in relation to any matter referred to in clause 9(b). 

(vi) The Company fails to procure insurance in accordance with clause 

9(d). 

(vii) The Directors fail to pay the Directors Contribution in accordance 

with clause 11. 

(viii) The Directors, in the reasonable opinion of the Administrators, fail to 

manage the DoCA Assets in a proper, orderly and efficient manner. 

(ix) The Company breaches any of: 

(A) clauses 9 or 10 of the Company Charge; 

(B) clauses 12 (except for clause 12.3), 14 (except for clause 

14.3(12)) or15 of the Debenture Trust Deed. 
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(x) Any of the events referred to in clause 23.1 of the Debenture Trust 

Deed, except if such event relates to: 

(A) the Company's failure to pay the moneys due to Debenture 

Holders; or 

(B) the Company's execution of this deed. 

(xi) The Company breaches any duty or obligation imposed on it by 

Chapter 2L of the Act. 

14.2 Notification to Trustee 

The Company (by its Directors) and the Administrators each agree with the Trustee 

that, if an Event of Default occurs, they will each forthwith notify the Trustee, giving 

full details of the Event of Default and any step taken or proposed to remedy it. 

14.3 Consequences of default 

If an Event of Default has occurred, then, at any time by notice to the Company, 

each of the Administrators or the Trustee may, in their respective sole and absolute 

discretion, terminate this deed with immediate effect. 

15 MEETINGS OF CREDITORS 

15.1 When meeting convened 

The Administrators will convene a meeting of Creditors: 

(a) if there is, in their opinion, a material breach of any term of this deed; 

(b) if a written request is received from Creditors the value of whose Claims is 

not less than 10% of the value of all Claims; and 

(c) at their discretion if they consider that it is no longer practicable or desirable 

to implement this deed. 

15.2 How meeting convened 

A meeting convened under this clause will be convened in the manner prescribed 

by section 445F of the Act. 

15.3 Meeting procedures 

Except to the extent that the Regulations may be inconsistent with the provisions of 

this deed, regulations 5.6.12 to 5.6.36A of the Regulations apply to meetings of 

Creditors convened under this deed, with such modifications as are necessary as if 

the references to "the liquidator", "the liquidator or provisional liquidator", "the 

liquidator, provisional liquidator or chairman" or "a liquidator, provisional liquidator 

or trustee for debenture holders", as the case may be, were references to the 

Administrators. 
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16 TERMINATION OF DEED 

16.1 Termination where purpose of deed achieved 

If the Administrators have completed their distribution of the Fund to Creditors in 

the manner contemplated by this deed (and this deed has not been terminated 

prematurely), the Administrators must certify to that effect in writing and must within 

28 days lodge with the Australian Securities and Investments Commission a notice 

of termination of this deed in the following form: 

We, David Leigh and Mark Robinson of Level 46 MLC Centre, 19-29 Martin 

Place, Sydney, New South Wales, 2000 as administrators of the deed of 

company arrangement pertaining to Momentum Mortgages Limited 

executed on [insert date], certify that this deed has been wholly effectuated. 

and the execution of this notice terminates this deed. 

16.2 Termination in circumstances other than where purpose of deed achieved 

If the arrangement set out in this deed is terminated other than in accordance with 

clause 16.1 (for example, by the Court, or at a meeting convened in accordance 

with clause 15.1, or by the Trustee or Administrators pursuant to clause 14.3): 

(a) the release and extinguishment of Claims provided for in clause 3.2 does 

not operate; and 

(b) the Company will be deemed to have passed a special resolution under 

section 491 of the Act that the Company be wound up voluntarily, without a 

declaration having been made and lodged under section 494 of the Act, and 

the Administrators will thereafter act as the liquidators of the Company. 

17 NOTICES 

17.1 Requirements 

All notices must be: 

(a) in legible writing and in English; 

(b) addressed to the recipient at the address or facsimile number set out below 

or to any other address or facsimile number that a party may notify to the 

others: 

to the Company: 

Address: Level 1, 66 Lord Street 

Port Macquarie NSW 2444 

Attention: The Directors, Momentum Mortgages Ltd 

Facsimile no: 02 6584 9645 

to the Administrators: 
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Address: C/- PPB 

Level 46 MLC Centre 

19-29 Martin Place 

Sydney NSW 2000 

Attention: The Deed Administrators, Momentum Mortgages Ltd 

Facsimile no: 02 8116 3111 

to the Trustee: 

Address: Level 4, 35 Clarence Street 

Sydney NSW 2000 

Attention: Michael Britton/Sten Silavecky 

Facsimile no: 02 8295 8655 

to the Receivers: 

Address: C/- McGrathNicol 

Level 31, 60 Margaret Street 

Sydney NSW 2000 

Attention: The Receivers, Momentum Mortgages Ltd 

Facsimile no: 02 9338 2699 

 

(c) signed by the party or, where the sender is a company, by an authorised 

officer or under the common seal of the sender or in any other way 

permitted under the Act; and 

(d) sent to the recipient by hand, prepaid post (airmail if to or from a place 

outside Australia) or facsimile. 

17.2 Receipt 

Without limiting any other means by which a party may be able to prove that a 

notice has been received by another party, a notice will be considered to have been 

received: 

(a) if sent by hand, when left at the address of the recipient; 

(b) if sent by prepaid post, 3 days (if posted within Australia to an address in 

Australia) or 10 days (if posted from one country to another) after the date 

of posting; or 

(c) if sent by facsimile, on receipt by the sender of an acknowledgment or 

transmission report generated by the sender’s machine indicating that the 

whole facsimile was sent to the recipient’s facsimile number; 

but if a notice is served by hand, or is received by the recipient’s facsimile, on a day 

that is not a Business Day, or after 5:00 pm (recipient’s local time) on a Business 

Day, the notice will be considered to have been received by the recipient at 9.00 

am (recipient’s local time) on the next Business Day. 
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18 TRUSTEE'S LIABILITY 

18.1 This limitation of the Trustee’s liability applies despite any other provisions of this 

deed and extends to all Obligations of the Trustee in any way connected with any 

representation, warranty, conduct, omission, agreement or transaction related to 

this deed. 

(a) The Trustee enters into this document as trustee of the Momentum 

Mortgages Debenture Trust and in no other capacity. 

(b) The parties other than the Trustee acknowledge that the Trustee incurs the 

Obligations solely in its capacity as trustee of the Momentum Mortgages 

Debenture Trust and that the Trustee will cease to have any obligation 

under this document if the Trustee ceases for any reason to be trustee of 

the Momentum Mortgages Debenture Trust. 

(c) Subject to subclause 18.1(g), the Trustee will not be liable to pay or satisfy 

any Obligations except out of the assets against which it is actually 

indemnified in respect of any liability incurred by it as trustee of the 

Momentum Mortgages Debenture Trust. 

(d) Subject to subclause 18.1(g), the parties other than the Trustee may 

enforce their rights against the Trustee arising from non-performance of the 

Obligations only to the extent of the Trustee’s right of indemnity out of the 

Assets of the Momentum Mortgages Debenture Trust. 

(e) Subject to subclause 18.1(g), if any party other than the Trustee does not 

recover all money owing to it arising from non-performance of the 

Obligations it may not seek to recover the shortfall by: 

(i) bringing proceedings against the Trustee in its personal capacity; or 

(ii) applying to have the Trustee put into administration or wound up or 

applying to have a receiver or similar person appointed to the 

Trustee or proving in the administration or winding up of the 

Trustee. 

(f) Subject to subclause 18.1(g), the parties other than the Trustee waive their 

rights and release the Trustee from any personal liability whatsoever, in 

respect of any loss or damage: 

(i) which they may suffer as a result of any: 

(A) breach by the Trustee of any of its Obligations;  or  

(B) non-performance by the Trustee of the Obligations; and 

(ii) which cannot be paid or satisfied out of the assets of which the 

Trustee is entitled to be indemnified in respect of any liability 

incurred by it as trustee of the Momentum Mortgages Debenture 

Trust. 

(g) The parties other than the Trustee acknowledge that the whole of this 

document is subject to this clause 18 and the Trustee shall in no 
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circumstances be required to satisfy any liability of the Trustee arising 

under, or for non-performance or breach of any Obligations under or in 

respect of, this document or under or in respect of any other document to 

which it is expressed to be a party out of any funds, property or assets other 

than the assets of the Momentum Mortgages Debenture Trust under the 

Trustee’s control and in its possession as and when they are available to 

the Trustee to be applied in exoneration for such liability PROVIDED THAT 

if the liability of the Trustee is not fully satisfied out of the assets of the 

Momentum Mortgages Debenture Trust as referred to in this clause 18, the 

Trustee will be liable to pay out of its own funds, property and assets the 

unsatisfied amount of that liability but only to the extent of the total amount, 

if any, by which the assets of the Momentum Mortgages Debenture Trust 

have been reduced by reasons of fraud, negligence or breach of trust by the 

Trustee in the performance of the Trustee’s duties as trustee of the 

Momentum Mortgages Debenture Trust. 

(h) The parties agree that no act or omission of the Trustee (including any 

related failure to satisfy any Obligations) will constitute fraud, negligence or 

wilful default of the Trustee for the purposes of this clause 18 to the extent 

to which the act or omission was caused or contributed to by any failure of 

the Company or any other person to fulfil its obligations relating to the 

Momentum Mortgages Debenture Trust or by any other act or omission of 

the Company or any other person. 

(i) No attorney, agent or other person appointed in accordance with this 

document has authority to act on behalf of the Trustee in a way which 

exposes the Trustee to any personal liability (except in accordance with the 

provisions of clause 18), and no act or omission of such a person will be 

considered fraud, negligence or wilful default of the Trustee for the 

purposes of this clause 18. 

(j) In this clause “Obligations” means all obligations and liabilities of whatever 

kind undertaken or incurred by, or devolving upon, the Trustee under or in 

respect of this document, and “assets” includes all assets, property and 

rights real and personal of any value whatsoever. 

18.2 This clause 18 is without prejudice to any of the rights of the Trustee under the 

Debenture Trust Deed, the Act or otherwise at law. 

19 RECEIVERS' LIABILITY 

19.1 Exclusion of liability 

(a) Subject only to clause 19.1(b), the parties acknowledge and agree that: 

(i) the Receivers shall incur no personal liability under, or by virtue of, 

this deed, nor in relation to any related matter or claim howsoever, 

whenever, and wherever arising, and whether such claim be 

formulated in contract or tort or both or by reference to any other 

remedy or right, and in whatever jurisdiction or forum. In particular, 

the Receivers shall not be liable on any deed or document executed 

with a view, or for the purpose, of putting this Agreement into effect 
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whether or not such deed or document so provides in terms and the 

Receivers shall be entitled at any time to have any such deeds or 

documents amended to include an exclusion of personal liability in 

the above terms; and 

(ii) the Receivers are agents of the Company and shall incur no 

personal liability by reason of their acting in that capacity. 

(b) If, for any reason whatsoever, clause 19.1(a) is made ineffective by any law, 

then clause 19.2 shall apply.  Otherwise, clause 19.1 shall prevail over 

clause 19.2. 

 

19.2 Limitation of liability 

(a) The parties acknowledge and agree that: 

(i) the Receivers have entered into this deed in their capacity as 

receivers and managers of the Company and in no other capacity; 

(ii) subject to (b), the Receivers are not liable to pay or satisfy any of 

their obligations under this deed and have no liability to the 

Company or the Administrators, except to the extent of their right of 

indemnity out of the assets of the Company; 

(iii) if those assets of the Company are insufficient, the Company and 

the Administrators (subject to (b)) may not seek to recover any 

shortfall by bringing proceedings against the Receivers personally; 

and 

(iv) subject to (b), the Company and the Administrators irrevocably 

waive their respective rights against, and release, the Receivers 

from all personal liability which cannot be paid or satisfied out of the 

assets of the Company. 

(b) The Receivers are liable personally and are not released to the extent that a 

liability under this deed arises out of their own fraud, wilful default or gross 

negligence that disentitles them from an indemnity out of the assets of the 

Company in relation to the relevant liability. 

19.3 Miscellaneous 

(a) Notwithstanding any other provision of this deed, the parties acknowledge 

and agree that liability of the Receivers is excluded or limited (as applicable) 

by the provisions of this clause 19.  In the event of any inconsistency with 

any other provisions of this deed, this clause 19 is paramount. 

(b) The parties acknowledge and agree that every exemption, limitation, 

condition, right, defence and immunity available to the Receivers under this 

Agreement shall be available and shall extend to protect the Receivers and 

every partner or employee of the Receivers. 
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20 MISCELLANEOUS PROVISIONS 

20.1 Section 444A(4)(i) day 

For the purposes of section 444A(4)(i) of the Act, the relevant day is 13 October 

2008. 

20.2 Making Claims 

Sub-divisions A, B, C and E of Division 6 of Part 5.6 of the Act and the Regulations 

relating to those subdivisions apply to Claims made under this deed as if the 

references to the liquidator were references to the Administrator, unless the 

provisions of those subdivisions are inconsistent with the terms of this deed. 

20.3 Admission of penalties 

Claims in the nature of penalties, fines and penalty interest imposed on the 

Company by a Court or by a person in accordance with legislation are not 

admissible to proof under this deed if they would not have been admissible to proof 

in a liquidation, and the Claims of the Creditor will not be Admitted Claims 

notwithstanding that the Claim in respect of the penalty, fine or penalty interest will 

be subject to the moratorium, release and extinguishment provided for in clauses 

3.2 and 3.3. 

20.4 Exclusion of prescribed provisions 

(a) The Prescribed Provisions are hereby deemed to be included in this deed. 

(b) To the extent that any of the Prescribed Provisions are inconsistent with the 

terms of this deed, the terms of this deed will prevail to the extent of the 

inconsistency. 

20.5 Invalidity and severance 

If a provision of this deed is invalid or unenforceable but would not be invalid or 

unenforceable if it were read down, and the provision is capable of being read 

down, it is to be read down. If a provision of this deed is invalid or unenforceable 

and it is not capable of being read down, the provision will be deemed to be void 

and the remaining provisions of this deed will not be affected. 

20.6 Inconsistency with constitution 

To the extent of any inconsistency between the terms of this deed and the 

Company's constitution, the terms of this deed prevail. 

20.7 Further assurances 

Each party must do and perform all such other acts, matters and things and sign, 

execute and deliver such documents as may be reasonably necessary in order to 

give effect to the intentions of the parties as expressed in this deed. 

20.8 Time is of the essence 

Time is of the essence in this deed in respect of: 
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(a) the obligation to pay the Directors Contributions; and 

(b) each obligation to provide reports to the Administrators and/or the Trustee. 

20.9 Entire deed 

This deed records the entire deed of company arrangement entered into by the 

Company and supersedes all previous negotiations and undertakings in relation to 

its subject matter and all summaries or outlines of its intended contents issued to 

Creditors. 

20.10 Enforcement of deed 

The Creditors and the Company each irrevocably appoint the Administrators as 

their attorney for the purpose of enforcing the terms of this deed and, if necessary 

for that purpose, to commence and pursue Court proceedings. 

20.11 Counterparts 

If this deed is signed in counterparts, all of those counterparts constitute one and 

the same instrument. 

20.12 Governing law 

The contents of this deed, its meaning and interpretation and the relationship of the 

parties are to be governed by the laws of New South Wales, and all issues arising 

out of or in relation to this deed must be determined by the courts exercising 

jurisdiction in New South Wales. 
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Executed as a deed on  

 

Signed sealed and delivered for and on 

behalf of Momentum Mortgages Limited 

by a director and a director/secretary: 

  

Signature of secretary/director  Signature of director 

Print name  Print name 

 

 

 

Signed Sealed and Delivered by 

David John Leigh in the presence of: 

  

Signature of witness  David John Leigh 

Print name   

Address   

 

 

 

Signed Sealed and Delivered by Mark 

Robinson in the presence of: 

  

Signature of witness  Mark Robinson 

Print name   

Address   
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Signed Sealed and Delivered for and on 
behalf of Permanent Nominees (Aust) 

  

Limited in its capacity as trustee for 
Momentum Mortgages Debenture Trust 

  

by a duly appointed attorney   
pursuant to power of attorney   
registered Book                         No    
 in the presence of:   
   
   
   
Signature of witness  Signature of attorney (I have no notice of revocation 

of the power of attorney under which I sign this 
document) 

   
   
   

Name of witness (please print)  Name of attorney (please print) 

 

 

Signed Sealed and Delivered by Joseph 

David Hayes in the presence of: 

  

Signature of witness  Joseph David Hayes 

Print name   

Address   

 

 

Signed Sealed and Delivered by 

Anthony Gregory McGrath in the 

presence of: 

  

Signature of witness  Anthony Gregory McGrath 

Print name   

Address   
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ANNEXURE A – RESOLUTIONS 

(a) The Debenture Holders direct the Debenture Trustee to retire the Receivers without 

appointing a substitute; 

(b) The Debenture Holders direct the Debenture Trustee to return the control of MML 

to the Directors, subject to the provisions of the Deed of Company Arrangement 

(“DOCA”) (as amended); and 

(c) The Debenture Holders direct the Debenture Trustee to vote in favour of the 

amendments to the DOCA (as set out in the document attached hereto and marked 

with the letter “A”). 

"A" 

Proposed Amendments to the MML Deed of Company Arrangement 

1  Interpretation 

1.1 Definitions 

DOCA Payment means the payment(s) to be made from the fund sufficient to make the 

distributions required by clause 5.3 of this deed. 

Existing Projects means construction projects that were the subject of funding 

agreements with the Company as at the date of this deed. 

Management Fees means the fees payable to the directors as set out in clause 6A (d) of 

this deed 

Operational Expenses means creditors incurred after the date of this deed in order to 

enable the company to trade 

Payment Date means the date thirty six calendar months from the day upon which this 

deed is executed by the company. 

Receivers Claim means the payments to be made to McGrathNicol from the fund. 

4       Effect of Deed on Secured Creditor 

         Delete clause 4.1 

5.3    Distributions from the Fund 

(a)  firstly, in payment of any Admitted Claims that are Priority Claims 

(b)  secondly, in payment of Management Fees and Operational Expenses 

(d)  thirdly, in payment of Admitted claims of Secured Creditors up until an amount 

 which is equal to 65 cents in the dollar for every dollar of debt owed 

(e)  fourthly, in payment of Admitted Claims of Unsecured Creditors up until an amount 

 which is equal to 10 cents in the dollar for every dollar of debt owed: and 

5. 3A   Residual Payment 
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If there are funds available after payment of the DOCA payments pursuant to clause 5.3 

then those funds shall be distributed to the Secured Creditors. 

6A   Directors and Management 

(a) The day to day management of the company shall be vested in the Company’s 

directors subject to the provisions of this deed. 

(b) The Company’s activities shall be limited to the completion of existing projects and 

realisation of existing assets and it shall not enter into any new loans. 

(c) The company may incur further debt in priority to Secured Creditors as necessary 

to complete existing projects. 

(d) The company’s directors (or their nominee) will be remunerated by the Company 

 payable as follows:  

(i) $25,000 per month for 12 months from the date of amendment to this deed;  

(ii) Thereafter at $12,500 per month until payment of the DOCA Payment and 

the Residual payment pursuant to clause 5.3A of this  Deed, or until the 

total payments to the directors reaches a total of  $450,000, whichever 

occurs earlier. 
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ANNEXURE B – DIRECTIONS 

[TBA] 


