
  

CORPORATE RECOVERY
 

16 April 2010 

 
Investor Relations Update   

Dear Sir/Madam 

Westpoint Management Ltd (In Liquidation) (Receivers and Managers Appointed) 
(“WML”) ACN 074 148 431 
As Responsible Entity for the Westpoint Income Fund (“WIF”) 

I refer to my previous update concerning WIF of 31 August 2009.  Copies of this and other updates are 
available at www.mcgrathnicol.com, in the Administrations section. 

I provide an update on the outstanding issues below. 

1 Lanepoint Enterprises Pty Ltd (“Lanepoint”) 

Lanepoint owes WIF $6.6 million (plus accrued interest), of which $4.1 million has been 
recovered.  WIF has appointed Receivers and Managers to recover Lanepoint’s remaining 
assets, if any. 

1.1 Tax refund issue 

1.1.1 Background 

You may recall that the Suncorp-appointed Receivers and Managers of Lanepoint paid $1.28 
million to the Australian Taxation Office (“ATO”) for capital gains tax arising from the sale of 
Lanepoint’s assets. 

Subsequently, Lanepoint prepared its own tax returns for the relevant periods and that ATO 
issued a nil assessment and refunded the $1.28 million. 

However, the Suncorp-appointed Receivers and Managers then lodged their tax return and the 
ATO issued a notice of assessment against Lanepoint for $1.2 million. 

The WIF-appointed Receivers and Managers then received a garnishee order and demand from 
the ATO requiring repayment of the tax refund.  Accordingly, this was repaid to the ATO. 

1.1.2 Current  position 

The WIF-appointed Receivers and Managers are reviewing all of the tax returns lodged with the 
Australian Taxation Office to determine Lanepoint’s correct tax position. 

Based on their preliminary view, the WIF-appointed Receivers and Managers believe that 
Lanepoint has carried forward losses that were not claimed by the Suncorp-appointed Receivers 
and Managers.  

However, the WIF-appointed Receivers and Managers have not yet lodged their tax returns for 
the 2008 and 2009 financial years and have estimated that they have a capital gain for these 
years. 

Accordingly, any benefit from revising the Suncorp-appointed Receivers and Managers tax 
returns will be absorbed by the WIF-appointed Receivers and Managers’ capital gain.   
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The WIF-appointed Receivers and Managers are applying for a private tax ruling from the 
Australian Taxation Office on whether the ATO or the secured debt owed to WIF should have 
priority over the funds. 

The WIF-appointed Receivers and Managers are awaiting a response from the ATO. 

2 Goldtag Pty Ltd (“Goldtag”) 

2.1 Background 

The first mortgagee, LM Investment Management Ltd (“LM Investment”), sold the Cinema City 
Complex as mortgagee in possession.  They advised me that there no funds remaining form the 
sale to repay WIF’s debt. 

I queried the calculation of LM Investment’s debt and some charges that were deducted from the 
sale price. 

2.2 Current position 

The first mortgagee has not provided me with a response concerning the calculation of their debt 
and the charges imposed.   

However, the mortgage document contained an “all accounts” clause that means that losses they 
incur on their loans to other Westpoint-related entities (as defined in the mortgage document) 
can be claimed against any surplus arising from the sale of the Cinema City Complex. 

Accordingly, they were entitled to the entire proceeds of sale of Goldtag’s property because of 
losses they had suffered on loans to related entities which were in excess of the $640,000 
debited to the Goldtag loan account. 

In light of this, there is no benefit to investors from pursuing the first mortgagee for an accounting 
of the proceeds and I have discontinued this action. 

3 Kingdream Pty Ltd (“Kingdream”) 

3.1 Background 

I had been advised that the first mortgagee, LM Investment, had entered into a contract for the 
sale of Kingdream’s property.  However, the purchaser defaulted and LM Investment re-
marketed the property. 

3.2 Current position 

I have been advised that Kingdream’s property was sold during November 2009 and that all of 
the proceeds have gone toward repayment of the debt owed to LM Investments.   

I have requested a full accounting of the distribution of the proceeds, but to date have received 
no tangible result. 

4 ASIC claim against KPMG 

4.1 Background 

As advised previously, the ASIC have made a claim on behalf of the mezzanine finance 
companies against KPMG, the former auditors of Westpoint Corporation Pty Ltd and the 
mezzanine finance companies. 

This action seeks to recover losses suffered by those companies caused by the auditor’s alleged 
negligence in the performance of the 2002, 2003 and 2004 financial year audits. 

Investors will recall that I considered there was merit in requesting the ASIC to incorporate the 
losses likely to be suffered by the WIF in their claim.  Following our discussion with the ASIC, a 
special purpose liquidator (“SPL”) was appointed to WML in June 2009 for the specific purpose 
of reviewing the potential claim that WIF may have against the former auditors. 
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4.2 Current position 

The SPL has formed a view on the potential claim that WIF may have against the former auditors 
and has provided his report to ASIC. 

I have not been advised of the outcome.  I am currently seeking an indication from either ASIC or 
the SPL on their view. 

5 Tax returns 

I have engaged a tax accountant to prepare the outstanding tax returns for the WIF.  I expect that 
these will be lodged with the Australian Taxation Office shortly and I will send investors their 
distribution statements for the 2005, 2006, 2007, 2008 and 2009 financial years.  

Investors should note that there may be a need to amend your previous tax returns. 

6 Receipts and Payments 

I am currently holding $2.1 million cash, most of which is invested in a high interest bearing term 
deposit account. 

The receipts and payments made during the liquidation to date are summarised as follows: 

 Amount $ 
(including 

GST) 
Receipts 
Cash at bank 446,309
Repayment of Lanepoint loan 4,108,324
Interest income 176,102
GST refunds 82,060
Other income 10
Total Receipts 4,812,805
Payments 
Accounting fees 17,270
Bank charges 463
Consulting fees 5,795
ISO funds refund 71,000
Liquidators’ fees 608,224
Liquidators’ costs 16,089
Legal fees 288,045
Other expenses 8,498
Unsecured creditors 8,823
Distribution to investors 1,649,411
Total Payments 2,673,618
Cash at bank 2,139,186
 
These funds will be retained until:  

+ the tax position of Lanepoint is resolved; and 

+ it is determined whether WIF has a claim against the former auditors. 
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To facilitate communications, a meeting of WIF’s investors could be convened in Sydney.  I would 
appreciate an indication from members of whether you wish to convene a meeting.  Please contact 
Melinda Rivera on (08) 6363 7636 or by e-mail on mrivera@mcgrathnicol.com.  

If you have any queries, please contact Melinda Rivera on (08) 6363 7636. 

Yours faithfully 
Westpoint Management Ltd (In Liquidation) (Receivers and Managers Appointed) 

 
 
Simon Read  
Liquidator  
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