
 

 

 

 

 

 

 

 

 

 

 

 

 

 

Baralaba Coal Company Limited (Administrators Appointed) 

ACN 112 682 158 (“BCL” or “the Company”) 

 

Supplementary Report to Creditors 

 

21 August 2017 

 

I refer to the appointment of Jamie Harris, Jason Preston and I as Joint and Several Voluntary Administrators 

of the Company on 12 July 2017.  

This supplementary report to creditors should be read in conjunction with our Section 439A Report to 

creditors dated 9 August 2017 which can be found on our website at: 

http://www.mcgrathnicol.com/assignments/baralaba-coal-company-limited/# 

As anticipated, we have now received a final DOCA proposal from Liberty Metals and Mining Holdings LLC.  

The Administrators can now provide creditors with terms of the DOCA, our analysis of the DOCA outcomes 

and recommendation in respect of the future of the Company. 

The Administrators recommend that it is in the best interests of creditors to vote in favour of the 

proposed DOCA at the reconvened statutory second meeting of creditors at Waterfront Place, Level 

13, 1 Eagle Street, Brisbane QLD 4000 on Monday, 28 August 2017 at 12:00pm. 

The purpose of this supplementary report is to provide creditors with: 

 an outline of the proposed DOCA; 

 the options available to creditors; 

 a summary of the anticipated return to creditors under a DOCA and liquidation scenario; 

 the Administrators recommendation in respect of the future of BCL. 

Creditors who wish to discuss any aspect of the above should contact Timothy Duncan of this office on 

(02) 9248 9913 or by email tduncan@mcgrathnicol.com.  

 

Dated: 21 August 2017  

 

 
Shaun Fraser 

Joint and Several Voluntary Administrator 

http://www.mcgrathnicol.com/assignments/baralaba-coal-company-limited/
mailto:tduncan@mcgrathnicol.com
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 Appointment 

Shaun Fraser, Jamie Harris and Jason Preston (“Administrators”) were appointed Joint and Several Voluntary 

Administrators of Baralaba Coal Company Limited (“BCL” or “the Company”) on 12 July 2017 by resolution of the 

Company’s directors, pursuant to section 436A of the Corporations Act 2001 (“the Act”). 

 Background and Context 

The Administrators issued a detailed report to creditors pursuant to section 439A of the Act dated 9 August 2017 (“439A 

Report”). 

The purpose of this supplementary report is to advise creditors that a final Deed of Company Arrangement (“DOCA”) 

proposal has been submitted by Liberty Metals and Mining LLC (“LMM”), the Company’s secured creditor and major 

shareholder.   

The supplementary report sets out our detailed reasons for recommending the DOCA proposed by LMM.  

 Second meeting of creditors 

The purpose of the second meeting is for creditors to: 

 resolve the future of the Company. In this regard, the options available include: 

 that the Administration should end and control of the company revert to the directors; or 

 that the company executes a DOCA; or 

 that the company be wound up. 

If creditors do not wish to make an immediate decision, they may also resolve to adjourn the meetings for a period of 

up to 45 business days (from the original meeting date). 

 consider and, if thought fit, approve the remuneration of the Administrators; and 

 if the Company is wound up: 

 consider and, if thought fit, approve the Liquidators’ remuneration; 

 consider the appointment of a Committee of Inspection; 

 consider authorising the Liquidators to compromise debts of the Company under section 477(2A) of the 

Act; and 

 consider authorising the Liquidators to enter into agreements that may take longer than three months to 

complete under section 477(2B) of the Act. 

The statutory second meeting of creditors on 17 August 2017 was adjourned for up to 14 days to provide additional time 

for LMM to finalise its DOCA proposal. 

The reconvened statutory second meeting of creditors will be held at Waterfront Place, Level 13, 1 Eagle Street, 

Brisbane QLD 4000 on Monday, 28 August 2017 at 12:00pm. 

The Administrators’ statement setting out our opinion on the future of the Company pursuant to Section 439A(4)(b) is 

attached at Annexure A. 

Notice (and meeting documents) of the reconvened statutory second meeting of creditors are attached at Annexure B. 

Our updated remuneration report is attached at Annexure C. 

 Administrators prior involvement 

In accordance with section 436DA of the Act and the ARITA Code of Professional Practice, a Declaration of Independence, 

Relevant Relationships and Indemnities (“DIRRI”) was enclosed with our previous two communications to creditors (and 

tabled at the first meeting of creditors). 
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The DIRRI disclosed information regarding our independence, prior personal or professional relationships with the 

Company or related parties and indemnities received in relation to this appointment.  

Since the date of our appointment, we have continued to assess whether any potential conflict of interest issues have 

developed. 

The Administrators remain of the view that their prior professional relationships as outlined in the DIRRI do not create or 

give rise to any potential conflict of interest. 

 DOCA proposal 

LMM have provided a final DOCA proposal for consideration by creditors. 

The final DOCA proposal as submitted by LMM is attached at Annexure D of this report. 

Creditors should carefully review the DOCA proposal attached in its entirety (and seek legal advice where appropriate) to 

determine the manner in which to vote at the reconvened meeting of creditors.  

 High level outcome 

The proposed transaction as outlined in LMM’s DOCA proposal seeks to achieve the following outcomes: 

 payment of all known ordinary unsecured creditor claims of BCL in full; 

 the release of BCL from its secured obligations to LMM; 

 the sale of the shares in BCL’s subsidiaries to Cockatiel Coal Pty Ltd (“Cockatiel Coal”) and the acquisition by LMM of 

the shares in Cockatiel Coal;  

 all employees of BCL will be offered employment by Cockatiel Coal (or another nominated member of the Group) on 

similar and no less favourable terms and conditions; 

 the transfer of all other assets and assignable contractual rights of BCL to Cockatiel Coal (or another nominated 

subsidiary in the Group); 

 the provision of ongoing funding to Cockatiel Coal to maintain the solvency of the restructured group and advance 

the completion of mine development works; and 

 facilitate the sale and recapitalisation of the listed shell of BCL to provide an opportunity for shareholders to realise 

some value for their shares in the future. 

 Key Events under the DOCA 

Set out below is a high level summary of the key events under the DOCA. This is explained in more detail in Sections 5.3 

to 5.5 of this report. 

 LMM acquire the shares in Cockatiel Coal and other subsidiaries of BCL become subsidiaries of Cockatiel Coal in 

exchange of LMM releasing its secured obligations on BCL; 

 assets and contractual rights of BCL are transferred to Cockatiel Coal; 

 all employees are offered ongoing employment by Cockatiel Coal (or another nominated member of the Group on 

similar and no less favourable terms; 

 a Creditors Trust is established to deal with and pay outstanding unsecured trading debts and any employee 

entitlement claims against BCL; and 

 the Deed Administrators will then seek expressions of interest for a recapitalisation of the listed shell of BCL.  

 Key features of the DOCA 

 The parties to the DOCA will be BCL, Cockatiel Coal and LMM. 

 The Administrators will become the Deed Administrators under the DOCA, and the Trustees of a Creditors’ Trust 

(which is proposed to be established alongside the DOCA). 

 The anticipated completion date for the sale is 31 October 2017.  
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 Sale Agreement 

The Deed Administrators and LMM will enter into a sale agreement whereby: 

 BCL will agree to transfer its shares in Cockatiel Coal to LMM; 

 BCL will transfer all of its assets (other than the shares in the other subsidiaries) and contractual rights, obligations and 

assets to Cockatiel Coal (or another nominated member in the Group);  

 each party to the sale agreement will use all reasonable endeavours to have specified rights and obligations novated 

to Cockatiel Coal (or another nominated member in the Group); 

 Cockatiel Coal (or another nominated member in the Group) will offer employment to employees of BCL to take effect 

on similar and no less favourable terms than their current employment terms from completion of the sale agreement 

(impact on employees discussed further below); and 

 BCL’s bank guarantees will be replaced by Cockatiel Coal (or another nominated member of the Group). 

Separately, BCL will also transfer its shares in other subsidiaries to Cockatiel Coal in accordance with the Target Company 

Share Transfer Deed. 

 Release of claims by BCL 

The implementation of the DOCA requires BCL to execute a Deed Poll of Release by which it: 

 unconditionally releases and discharges LMM and its past and present directors and officers from all Claims (broadly 

defined); 

 unconditionally releases and discharges the other entities in the Baralaba Group and their past and present directors 

and officers from all Claims (broadly defined).  This release includes forgiving all indebtedness owed to BCL by other 

entities in the Baralaba Group.  The extent of this forgiveness equates to circa $677 million; and 

 unconditionally releases and discharges BCL’s past and present directors and officers from all Claims (broadly defined). 

 Release of claims against BCL 

On completion of the DOCA, which will be interdependent with the completion of the sale agreement: 

 LMM will release all of its security interests against the Company; 

 BCL will be released from all claims in respect of its secured lending facilities, save for an amount of $500,000 (to 

enable LMM to vote on any variation of the DOCA which is necessary to facilitate the sale of the listed shell of BCL) 

which will be released upon effectuation of the DOCA;  

 BCL will be released from all other debts and claims which would be provable in the liquidation of BCL; 

 A Creditors Trust will be established; and 

 Any surplus funds at the date on which the DOCA is to be effectuated will be distributed to LMM. 

Save for expressly excluded claims, all creditor claims against BCL arising before the date of appointment of the 

Administrators will be extinguished as against BCL, and will instead become claims against the Creditors Trust. In other 

words, all creditor claims against the Company will be released in exchange for an entitlement to receive a distribution 

from the Creditors Trust.  

 Impact on employees 

Pursuant to the DOCA, employees of BCL will be offered continuing employment with Cockatiel Coal (or another nominated 

member of the Group) on terms no less favourable than their current employment terms. 

In order for employees to make an informed decision at the reconvened meeting of creditors, we have detailed below 

outcomes under various scenarios. 

Employees who do not accept the offer of employment will be paid their entitlements via the Creditors Trust under the 

DOCA scenarios. 

Scenario 1 - DOCA approved and employees accept employment offer 

 new employment contracts to be entered into with Cockatiel Coal (or another nominated member of the Group); 
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 existing entitlements at time of transfer of employment to be assumed by Cockatiel Coal (or another nominated 

member of the Group); 

 employees can elect to have their annual leave entitlements paid out through the Creditors Trust in due course; and 

 employees are not entitled to claim for notice or redundancy. 

Scenario 2 - DOCA approved and employees do not accept employment offer 

 employees are deemed to have resigned from BCL; 

 existing entitlements as at the date of the resignation will be paid out from the Creditors Trust in due course; 

 full time employees are entitled to notice. The Deed Administrators may require employees to work out their notice 

period; 

 casual employees are not entitled to notice or redundancy; and 

 full time employees are not entitled to redundancy as they are deemed to have resigned.  

Scenario 3 - BCL is wound up and employment terminated  

 existing entitlements at date of termination will be paid by a Liquidator from circulating assets during the course of 

the liquidation; 

 full time employees are entitled to notice; 

 casual employees are not entitled to notice or redundancy; 

 BCL and associated entities may be considered a small business as it employs less than 15 employees.  Under the Fair 

Work Act 2009, employees are not entitled to redundancy if the employer is a small business employer; and 

 However, employees under the Black Coal Award or employees with a separate contractual right to redundancy will be 

entitled to redundancy because the small business exemption will not apply in these cases.  Each individual employee 

entitlement will need to be reviewed on a case by case basis.   

 Creditors Trust 

A Creditors Trust will be established under a Creditors Trust Deed on completion of the sale agreement for the benefit of 

creditors of BCL and will be comprised of: 

 an amount of $926,850.18 being the total value of current known claims of unsecured trade creditors which are not 

excluded claims; 

 an amount sufficient to pay any employee of BCL whose employment is not transferred to Cockatiel Coal (or another 

nominated member in the Group); 

 an amount sufficient to pay each transferring employee who elects to have their annual leave entitlements paid out; 

and 

 the net proceeds from a successful sale of the BCL listed shell (ie Administrators costs and expenses in relation to the 

sale process and a payment of $300,000 to LMM is paid first from the gross proceeds).  

 Excluded Claims 

Excluded claims will include liabilities in respect of: 

 claims which are ‘subordinate claims’ as defined in section 563A of the Act; 

 claims arising in connection with certain contracts which are not novated to Cockatiel Coal (or another member in the 

Group) on or before completion of the sale agreement; 

 claims by LMM or any related entity of LMM; 

 claims by any of the subsidiaries in the Group; and 

 claims in respect of which the claimant has agreed with the Administrators or Deed Administrators not to participate 

in distributions under the Creditors Trust.  
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 Priority of distributions from the Creditors Trust 

The Trustees will distribute funds in the Creditors Trust in the following order: 

 first, to the Trustees in satisfaction of their costs and remuneration for acting as trustees of the Creditors Trust; 

 next, in satisfaction of any claim of a creditor that would have been entitled to be paid in priority to the payment of 

other unsecured creditor claims if sections 556(1)(e), (g) or (h) or 562 of the Act were to apply; 

 next, pro rata to each other creditor who has a claim for a debt or other liquidated amount (other than an excluded 

claim); 

 next, pro-rata to each creditor who has a claim for an unliquidated amount (other than an excluded claim); and 

 next, if any funds remain, to LMM. 

 Sale of BCL shell 

The DOCA will provide for the Deed Administrators to use reasonable endeavours to seek a buyer for the listed shell of 

BCL within 60 days following completion of the sale agreement.  

To assist with the sale, LMM will agree by the DOCA to transfer its shares in BCL to the buyer of the shell company for a 

nominal consideration only.  

If a meeting to vary the DOCA is not convened within 60 days following completion of the sale agreement to approve the 

sale of the listed shell, then unless LMM otherwise agrees, the Administrators will give notice of the effectuation of the 

DOCA. 

 Pre-conditions to completion of the DOCA 

The completion of the DOCA will be conditional upon, and will occur after satisfaction of the following conditions:  

 LMM and / or its nominee obtaining all necessary consents and approvals from the Foreign Investment Review Board; 

 LMM giving the Deed Administrators notice in writing that it is satisfied that no event of default has occurred under 

an interim funding agreement between LLM and BCL’s subsidiaries;  

 if required by LMM, Cockatiel Coal exercising the Cockatiel Coal call options, and the completion of the acquisition of 

the shares which are subject to those call options;  

 Cockatiel Coal (or another subsidiary in the Group) procuring the replacement of the bank guarantees held by BCL; 

 transfer of permits WSCRR No.162, EPBC 2013/7036 and EPBC 2012/6548 (or granting of new permits on equivalent 

terms) to Cockatiel Coal (or another nominated member in the Group) and ‘change of person’ application (EPBC 

20126547) being effective; 

 Cockatiel Coal fully drawing all available funds under Tranche 2 of the funding agreement within 5 business days of 

the execution of the DOCA; 

 each member of the BCL tax consolidated group entering into a tax sharing agreement on terms acceptable to LMM; 

 payment of the outstanding debt of $120,000 by BCL to the Gaangalu Nation People Endorsed Parties; and 

 the novation of certain property to Cockatiel Coal (or another nominated member in the Group). 

 Trustee’ details and proposed remuneration 

 Jamie Harris, Shaun Fraser and Jason Preston, the Administrators, are proposed to be appointed as Trustees of the 

Creditors Trust. All are Chartered Accountants, registered liquidators and each have in excess of 15 years’ professional 

experience in the insolvency industry. The Administrators consider that they have the requisite skill and competencies 

to be the Trustees.  

 They hold professional indemnity insurance in excess of $20 million. No performance bond has been provided as 

security and no indemnities will be provided. In accordance with usual practice, the Creditors Trust Deed will provide 

the Trustees with an indemnity out of the Creditors’ Trust assets in a similar manner to the Administrators being 

indemnified out of the Company’s assets. We are not aware of any requirements for the Trustees to hold an AFSL for 

the purpose of the Creditors Trust.  
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 The basis of the Trustees’ remuneration will be consistent with that of the Administrators and proposed Deed 

Administrators, to be calculated based on time spent at current McGrathNicol standard hourly rates.  

 Our estimate of future remuneration covering the activities to be undertaken by the Trustees is $100,000 (excl of GST) 

and is to be drawn as and when incurred.  

 Key activities to be undertaken as Trustee includes: 

– receiving funds from the Deed Administrators; 

– adjudicating on employee and unsecured creditor claims; 

– paying a distribution; and 

– finalising the Creditors Trust. 

 The Trustees’ remuneration will retain its priority for payment in a similar manner as the remuneration of the 

Administrators.  

 Operations of the Creditors Trust 

 The provisions in the Creditors' Trust Deed will adopt the order of priority set out in section 556(1) of the Act, which 

would otherwise be in place if the Company were placed into liquidation and the Trustees were appointed as 

Liquidators.  

 The Creditors' Trust Deed will be governed by the law of New South Wales and will be subject to the Trustee Act 1925 

(NSW). As a Creditors' Trust is not specifically governed by the Corporations Act, the powers and responsibilities of the 

Trustees will be expressly set out in the Creditors Trust Deed and as far as possible, mirror the provisions of the 

Corporations Act as they apply to Deeds of Company Arrangement.  

 Accordingly, there are not likely to be any significant deficiencies in the powers of the Trustees to perform the 

functions under the DOCA or the Creditors' Trust Deed.  

 A copy of the Creditors' Trust Deed will be annexed to the DOCA. These documents will be lodged with ASIC and be 

publicly available.  

 Employees’ claims under a Creditors Trust 

 When a company is placed into liquidation, employee creditors may be entitled to make a claim under the 

Department of Employment, Fair Entitlement Guarantee (“FEG”) scheme.  

 This option will not be available to employees of BCL under the proposed DOCA and Creditors’ Trust, however, it is 

expected that employee-creditors of BCL will receive full payment of their entitlements under the proposed DOCA / 

Creditors’ Trust. In addition, all existing employees of BCL will also have the option of continued employment with 

Cockatiel Coal, and their ability to claim against Cockatiel Coal will be preserved following effectuation of the DOCA.  

 In the event the DOCA is terminated (due to the DOCA terms not being achieved), and the Company is placed into 

liquidation, employee creditors would be able to lodge a claim under FEG to the extent there are insufficient funds 

available to pay these claims (which is unlikely).  

 Potential tax implications of a Trust 

 We have not conducted any detailed assessment or sought taxation advice in relation to the proposed arrangements.  

 We advise creditors to seek their own independent, professional advice in relation to their individual taxation 

circumstances.  

 Other information about the Trust 

Having regard to ASIC’s Regulatory Guide 82 – External administration: Deeds of company arrangement involving a 

creditors’ trust (“RG 82”), the Administrators further note the following:  
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Reasons why the 

DOCA involves a 

creditors’ trust 

LMM has proposed the use of a creditors’ trust in the context of the DOCA. 

One reason for the use of a creditors’ trust is to enable claims against BCL to be 

transferred out of BCL which then allows the Deed Administrators to find an investor 

willing to recapitalise the listed shell of BCL. 

The Administrators consider that returns to creditors, and the timing of payment, under a 

DOCA involving creditors’ trust will not be materially different to those under DOCA which 

does not involve a creditors’ trust. On the other hand, a DOCA without a creditors’ trust 

will be less attractive, and might not be acceptable to LMM. 

Key events and timing The key events under the DOCA proposal and the estimated timing of those events are as 

follows: 

(a) Execution of the DOCA is likely to occur on the day of the reconvened statutory 

second meeting of creditors. 

(b) Completion of the reorganisation is likely to occur on the sale completion date, 

31 October 2017. 

(c) Creation of the Trust by execution of the Creditor Trust will occur on the sale 

completion date, 31 October 2017. 

(d) Payment by the Deed Administrator of the Creditors Trust Amount (less any relevant 

deductions) into the Trust fund will occur on the sale completion date, 31 October 2017. 

(e) Transfer of shares in each of the subsidiaries in the Group to Cockatiel Coal, and 

the shares in Cockatiel Coal to LMM will occur on the sale completion date, 

31 October 2017. 

(f) Releases and extinguishment of all creditors’ claims (other than excluded claims) 

against BCL, and substitution with rights as beneficiaries of the Trust, will take effect on the 

day payment of the Creditors Trust Amount is made (sale completion date, 31 October 

2017). This addresses some of the key risks to creditors identified in paragraphs 1.8(a)(ii) 

and 1.8(b) of RG 82. 

(g) Effectuation and termination of the DOCA will occur on either 60 days following the 

completion of the sale agreement if a buyer for the listed shell cannot be found or the 

passing of required resolutions at the shareholder meeting to approve the recapitalisation 

of the listed shell. 

(h) Distributions to beneficiaries of the Trust are expected to occur within one to two 

months after the sale completion date, 31 October 2017.  

In other words, there may be a short time gap between the date on which: 

 the DOCA is effectuated (and creditors’ claims against BCL extinguished); and 

 creditors (who will become beneficiaries of the Trust) will receive payments from the 

Creditors Trust. 

Return to creditors This is explained in detail in Section 6.4 of this report. In summary, the Administrators 

anticipate that: 

 claims of employee-creditors of will be paid in full from the Creditors’ Trust; and 

 current known unsecured trade creditors of BCL will be paid in full from the Creditors’ 

Trust.  In the event unknown unsecured creditors claim in the Creditors Trust, 

unsecured creditors will receive a pro-rata distribution. 
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Powers of Trustees Powers of the Trustees will be provided for and governed by the terms of the Creditors’ 

Trust Deed.  It is anticipated that the Creditors’ Trust Deed will provide for broad powers of 

the Trustees to administer the Trust and realise Trust assets.  

Claims of creditors Creditors’ claims (other than excluded claims) which arose before the date of appointment 

of the Administrators (12 July 2017) will be extinguished and replaced by an entitlement to 

claim as a beneficiary of the Trust. 

The Trustee will adjudicate and determine those beneficiary claims in a similar manner as a 

liquidator would if BCL was in liquidation. 

Other creditor / 

beneficiary differences 

The protections and rights that creditors would have under the Act as creditors of a company 

subject to a DOCA might not be identical to the protections and rights they would enjoy as 

beneficiaries of the proposed Creditors Trust.  

For example, beneficiaries of the proposed Creditors Trust may not have the same ability to 

challenge decisions, actions or omissions of the Trustees, as creditors would as against a 

deed administrator. In addition, the Trustees will not have the same reporting obligations, 

or accountability to creditors, the Court or ASIC, as a deed administrator would in relation 

to a company subject to a DOCA. 

In negotiating the terms of the Creditors’ Trust Deed, the Administrators will ensure that 

those terms provide for adequate protection of beneficiaries. 

Compliance opinion The Administrators are of the opinion that LMM is likely to able to comply with their 

obligations under the DOCA proposal (including their obligation to pay any shortfall of the 

Creditors Trust amount into the Creditors Trust), if the DOCA is approved by creditors. 

Solvency statement Having regard to the proposed extinguishment of creditors’ claims under the DOCA and 

the financial capacity of LMM, the Administrators are of the opinion that BCL will be 

solvent at the date of effectuation of the DOCA, should that DOCA be wholly effectuated 

on the terms proposed. 

In our opinion, the Administrators consider that the Creditors Trust is consistent with the objectives of Part 5.3A set out in 

section 435A of the Act. More specifically, the Administrators consider the Creditors Trust to be: 

 in the interests of creditors as a whole; 

 in accordance the purpose and policy of Part 5.3A; and 

 consistent with public interest. 
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 Options available to creditors 

As Administrators, we are required to provide creditors with a statement of our opinion about each of the courses of 

action in respect of which creditors are entitled to vote at the statutory second meeting of creditors. 

The matters requiring our opinion are: 

 whether it would be in the creditors’ interests for the administration to end, with control of the Company reverting to 

the Directors;  

 whether it would be in the creditors’ interests for the Company to be wound up; and 

 whether it would be in the creditors’ interests for the Company to execute a DOCA. 

In addition, creditors are entitled to adjourn the meeting for up to 45 business days from the original convening date. 

A summary of each option is set out below. 

 Administration to end  

Creditors may consider ending the administration and returning the control of the Company to its Directors.  This is not a 

commercially viable option. The Company is currently without sufficient funds to meet creditor liabilities, and is therefore 

insolvent.  

In the circumstances and in view of the company’s insolvency, the directors are unwilling to regain control of the 

Company. 

In our opinion, it is not in the best interests of creditors to vote for the administration to end. 

 Deed of Company Arrangement  

A DOCA is a binding arrangement between a company and its creditors governing how the company’s affairs will be dealt 

with. It aims to maximise the chances of the company, or as much as possible of its business, continuing, or to provide a 

better return for creditors than an immediate winding up. A DOCA binds all unsecured creditors, even if they voted against 

the proposal. 

Based on our analysis which is summarised below, LMM’s DOCA provides an equal or superior return to all classes of 

creditors compared to a liquidation outcome.  Further details are provided in Section 6.4. 

 

LMM’s DOCA proposal provides a better outcome for creditors than an immediate winding up of BCL on the following 

basis: 

 employees will be offered ongoing employment on terms no less favourable than their current employment with BCL; 

 it will materially improve the quantum and timing of payments to unsecured creditors. Our analysis demonstrates that 

unsecured creditors would not receive any payment in a liquidation.  The proposed DOCA results in the payment of all 

known creditors in full (in the event unknown unsecured creditors claim in the Creditors Trust, unsecured creditors will 

receive a pro-rata distribution); 

 it provides a certainty around timing and outcome of the restructure; 

 it provides a release of BCL from its secured obligations to LMM; 

 the operations of the subsidiaries (i.e. exploration and mining activities) will continue under a new ownership structure; 

Baralaba Coal Company Limited - Estimated return to creditors

Low High DOCA

Priority employee creditors 100% 100% 100% 

Ordinary unsecured creditors Nil Nil *100%

Source: McGrathNicol analysis

*In the event unknown unsecured creditors claim in the Creditors Trust, unsecured creditors will receive a pro-rata distribution

Liquidation



12 

 

Based on the explanation outlined above, our recommendation is that creditors vote in favour of the proposed 

DOCA at the reconvened statutory second meeting of creditors. 

 based on the Administrators’ limited investigations to date, none of the potential categories of claim being given up 

by BCL under the DOCA and the Deed Poll of Release are capable of or reasonably likely to deliver equivalent 

certainty of a superior return to creditors; 

 lower professional fees. 

In addition, the DOCA provides an opportunity for the corporate shell to continue to operate through a recapitalisation 

(albeit with few if any assets remaining). Investors who recapitalise the corporate shell do so with the future intention of 

utilising the legal entity to acquire a new business with the potential of re-listing on the ASX.  On that basis, the outcome 

for members is better under a DOCA compared to liquidation. 

 

 

 

 The company to be wound up 

An Administrator would usually recommend that creditors vote for an insolvent company to be wound up in the absence 

of an acceptable DOCA proposal. An Administrator would also recommend liquidation in preference to a DOCA if there is 

a strong likelihood that recoveries in liquidation, which may include voidable transaction recoveries (which are only 

recoverable by a liquidator) would improve the return to creditors in comparison to the return expected under a DOCA.  

In a liquidation, we expect that: 

 employees of BCL would be terminated; 

 unsecured creditors would not receive a distribution on their claims in a liquidation; 

 there would be no funding to continue the mine development works for the subsidiaries other than by agreement of 

LMM which is unlikely; 

 contractors and sub-contractors of the subsidiaries would be unpaid and demobilise from site crystallising significant 

claims against various subsidiaries; 

 the prospect of BCL recovering the indebtedness owed to it by its subsidiaries is very poor having regard to the 

quantum of the secured debt owed to LLM by those subsidiaries; 

 the majority of subsidiaries would become insolvent and enter either Voluntary Administration or Liquidation; and 

 LMM may appoint Receivers to conduct a sale process for the Groups assets. 

There is no evidence that BCL was insolvent prior to our appointment. We set out our preliminary investigation findings in 

our report dated 9 August 2017. On the basis of those investigations, there are no obvious recoveries available to a 

liquidator which would improve the position of creditors from a liquidation over the DOCA proposal 

In our opinion, it is not in the best interest of creditors to vote in favour of the winding up of BCL. 
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 Anticipated return to creditors 

To assist creditors in assessing the available options, we have provided below an analysis outlining our current estimate of 

the return available to creditors of BCL on a ‘high’ and ‘low’ basis for a liquidation compared to the proposed LMM DOCA. 

 

 

Note 1 

 On our analysis, the shares in the subsidiaries of BCL, would have no value in a liquidation.  

 Section 6.5 of this report provides further details on our assessment of the value of those shares. 

 As detailed in our previous report, we advised all parties interested in acquiring the assets directly or submitting a 

DOCA proposal, to submit their proposal immediately for consideration. To date, the only proposal submitted is the 

LMM DOCA. 

 

 

Baralaba Coal Company Limited - Estimated outcome statement

$'000 Low High DOCA

Assets

Cash on hand (at COB 4 August 2017) 2,970 2,970 2,970

Shares in subsidiaries 1  -  -  - 

Bank guarantees  - 291 291

Intercompany loans  -  -  - 

Trust funds released  - 619 619

GST receivable  - 283 283

LMM contribution 2  -  - 150

Total estimated recoveries 2,970 4,163 4,313

less costs

Operating and out of pocket expenses (sale, legal, contingency) (500) (400) (50)

Administrators' fees to 4 August 2017 (304) (304) (304)

Estimated Administrators' fees and disbursements (5 August 2017 to the end of the VA) (200) (200) (200)

Estimated future Liquidator / DOCA fees and disbursements (500) (400) (100)

Estimated future Trustee fees  -  - (100)

Total estimated costs (1,504) (1,304) (654)

Surplus available to priority employee creditors 1,466 2,859 3,559

Employee entitlement claims (809) (643) (332)

Estimated return to priority employee creditors 3 100.0% 100.0% 100.0% 

Surplus available to secured creditor 657 2,216 2,300

Secured creditor claim (i.e. LMM) (376,393) (376,393) (376,393)

Estimated return to secured creditor 4 0.2% 0.6% 100.0% 

Amount available for ordinary unsecured creditors  -  - 927

Unsecured creditor claims (927) (927) (927)

Estimated return to ordinary unsecured creditors 5 Nil Nil *100%

Baralaba Coal Company Limited - Estimated return to creditors

Low High DOCA

Priority employee creditors 3 100% 100% 100% 

Secured creditor (i.e. LMM) 4 0.2% 0.6% 100% 

Ordinary unsecured creditors 5 Nil Nil *100%

Source: McGrathNicol analysis

*In the event unknown unsecured creditors claim in the Creditors Trust, unsecured creditors will receive a pro-rata distribution

Liquidation

Notes

Notes

Liquidation
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Note 2 

 The DOCA proposal from LMM provides sufficient funding to ensure all presently known creditors of BCL along with 

the costs of the Voluntary Administration, DOCA and Creditors Trust are paid in full. That funding will be sourced from 

either LMM or, if successful, proceeds realised from the sale of the ASX listed shell.    

Note 3 

 Employee entitlement claims are expected to be either paid out in full in the liquidation or preserved under the DOCA. 

 Under the proposed DOCA, employees will be offered ongoing employment by Cockatiel Coal (or another nominated 

Group Company on similar and no less favourable terms. Employees who choose to resign rather than transition 

employment will have their entitlements paid in full through the Creditors Trust. 

Note 4 

 A liquidation will result in a significant shortfall to LMM. 

 Under the DOCA, LMM would release BCL from its secured obligations. The release provides that LMM will be entitled 

to any surplus in the Creditors Trust. 

Note 5 

 There is no likelihood of a return to unsecured creditors from liquidation. 

 Under the DOCA, LMM would contribute sufficient funds to the Creditors Trust to enable payment in full of current 

and known trade creditors. 

 In the event unknown unsecured creditors claim in the Creditors Trust, unsecured creditors will receive a pro-rata 

distribution. 
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 Valuation assessment 

In assessing the proposed DOCA, we have undertaken our own analysis of the value of the shares held by BCL in the 

subsidiaries in the event BCL was wound up. In undertaking that analysis we have had regard to the following:  

 employees of BCL would be terminated in a liquidation; 

 BCL or the subsidiaries would have no access to external funding to complete the Baralaba North mine other than 

from or by agreement with LMM; 

 a liquidation of BCL would likely result in the appointment of Receivers and Managers to the subsidiaries along with 

the appointment of either Liquidators or Voluntary Administrators; 

 a sale of the mine would be protracted and costly; 

 insolvency would likely have a detrimental impact on asset values particularly given: 

– any uncertainty as to what structure an asset sale might take; 

– loss of key management and staff; and 

– loss of contractors currently engaged to undertake capital works. 

In assessing value, we have had reference to: 

 the current incomplete state of the mine; 

 managements estimates of cost to complete; 

 JORC reserve estimates and Company developed mine plans; and 

 estimates of project cash flows. 

We have also had regard to the secured claim of LMM, which is estimated at circa $376 million. As LMM holds security over 

all of the subsidiaries’ assets, the Group’s indebtedness to LMM needs to be taken into account in estimating the equity 

value of BCL shareholding in the subsidiaries.  

We have assessed the value of the shares held by BCL in the subsidiaries by applying a range of discount rates and having 

regard to risk adjusted estimates of project cash flows for the Baralaba mine assets held by the subsidiaries. 

 

The above analysis highlights that under each of the above assumptions, the subsidiaries have negative equity value. We 

expect that position would be worse in the event of a Group insolvency on the basis that would crystallise significant creditors 

and contingent creditors claims that would be entitled to payment in an insolvency before shareholders in the subsidiaries. 

In the event BCL entered liquidation, we consider it unlikely that buyers would recognise any upside opportunity to cashflows 

against management forecasts in valuing the project. To the contrary, we consider it likely that buyers would expect a 

significant discount to factor in risk. 

 

Combined mines NPV (adjusted for secured debt)

$'000

Cash flow 14% 15% 16% 17%

Base case (108,993) (146,123) (179,395) (209,280)

5% discount (122,382) (157,655) (189,264) (217,654)

10% discount (135,770) (169,187) (199,132) (226,028)

15% discount (149,159) (180,719) (209,000) (234,402)

Source: Management accounts and McGrathNicol analysis

Discount rate



 

 

Annexure A – Administrators’ Statement pursuant to section 439A(4)(b) of the Act  



 

 

Administrators’ Statement pursuant to section 439A(4)(b) of the Corporations Act 2001 

 

Baralaba Coal Company Limited (Administrators Appointed) 

ACN 112 682 158 (“BCL” or “the Company”) 

 

We, Shaun Fraser, Jamie Harris and Jason Preston provide the following statement setting out our opinion about each of 

the following matters and our reasons for these opinions:  

 Whether it would be in the creditors’ interests for the Administration to end.  

This is not a commercially viable option given the Company is currently without sufficient funds to meet creditor liabilities, 

and is therefore insolvent.  

We do not recommend that the Administration should end. 

 Whether it would be in the creditors’ interests for the BCL to execute a Deed of Company Arrangement 

(“DOCA”)  

LMM’s DOCA proposal provides a better outcome for creditors than an immediate winding up of BCL on the following 

basis: 

 employees will be offered ongoing employment on terms no less favourable than their current employment with BCL; 

 it will materially improve the quantum and timing of payments to unsecured creditors. Our analysis demonstrates that 

unsecured creditors would not receive any payment in a liquidation.  The proposed DOCA results in the payment of all 

known creditors in full. 

 it provides a certainty around timing and outcome of the restructure; 

 it provides a release of BCL from its secured obligations to LMM; 

 the operations of the subsidiaries (i.e. exploration and mining activities) will continue under a new ownership structure; 

 lower professional fees. 

On this basis, our recommendation is that creditors vote in favour of the proposed DOCA at the reconvened statutory 

second meeting of creditors. 

 Whether it would be in the creditors’ interests for the Company to be wound up  

LMM’s DOCA proposal provides a better outcome for creditors than an immediate winding up of BCL as outlined above. 

On this basis, it is not in the best interest of creditors to vote in favour of the winding up of BCL. 

 

Dated: 21 August 2017  

 

 
Shaun Fraser 

Joint and Several Voluntary Administrator 

 

  



 

 

ANNEXURE B – Notice of reconvened meeting and meeting documents 

  



 

 

FORM 529A 

Corporations Act 2001 

 

NOTICE OF RECONVENED SECOND MEETING OF CREDITORS 

 OF COMPANY UNDER ADMINISTRATION 

 

Baralaba Coal Company Limited (Administrators Appointed) 

ACN 112 682 158 (“the Company”) 

 

On 12 July 2017, the Company under Section 436A of the Corporations Act 2001, appointed Shaun Robert Fraser, 

William James Harris and Jason Preston of McGrathNicol as Joint & Several Voluntary Administrators. 

Notice is now given that the reconvened second meeting of the creditors of the Company will be held on Monday, 28 

August 2017 at Waterfront Place, Level 13, 1 Eagle Street, Brisbane QLD 4000 at 12pm (AEST time). 

The agenda of the meeting is set out below. 

1) To consider the Administrators' supplementary report pursuant to Section 439A of the Corporations Act, in relation to 

the Company and any other matters raised relating to the Company’s future and then to resolve either that: 

 the Company should execute a Deed of Company Arrangement; 

 the administration should end; 

 the Company be wound up; or 

 the meeting be adjourned. 

2) To consider and if thought fit approve the Administrators' remuneration. 

3) If the Company is wound up: 

 to consider, and, if thought fit, approve the Liquidators’ remuneration; 

 to consider the appointment of a Committee of Inspection; 

 to consider authorising the Liquidators to compromise debts of the Company beyond the prescribed 

amount under Section 477(2A) of the Corporations Act; and 

 to consider authorising the Liquidators to enter into agreements that may take longer than three months to 

complete under Section 477(2B) of the Corporations Act. 

4) If the Company enters into a Deed of Company Arrangement: 

 to consider approving the Deed Administrators remuneration’; and 

 to consider the appointment of a Committee of Inspection. 

5) To discuss any other relevant business which may arise. 

Dated:  21 August 2017 

 

 
Shaun Fraser 

Joint and Several Voluntary 

 

 



 

 

FORM 532 

Corporations Act 2001 

Regulation 5.6.29 

Baralaba Coal Company Limited (Administrators Appointed) 

ACN 112 682 158 (“the Company”) 

APPOINTMENT OF PROXY 

I/We (1) _____________________________________________________________________________ of   

_________________________________________________________________________________________________ 

a creditor/member of  the Company appoint  

(2)_____________________________________________ or in his/her absence 

(3) _____________________________________________as my/our general/special proxy to vote at the meeting of creditors to be 

held on 17 August 2017 at 12:00 PM or at any adjournment of that meeting. 

Voting Directions (if a special proxy): 

 

No.  Resolution* For Against Abstain 

1 

 

That the Company execute a Deed of Company 
Arrangement and Jamie Harris, Shaun Fraser and Jason 
Preston be appointed as Deed Administrators 

   

2 That the Company be wound up and Jamie Harris, Shaun 
Fraser and Jason Preston be appointed as Joint and 
Several Liquidators 

   

3 That the Administration end (and control revert back to 
the Company directors) 

   

4 That the meeting be adjourned     

5 “That the remuneration of the Administrators of Baralaba 
Coal Company Limited (Administrators Appointed) ACN 
112 682 158 for the period from 5 August 2017 to the end 
of the voluntary administration, calculated on hours spent 
at the rates detailed in the Schedule of Remuneration 
Methods and Hourly Rates provided to creditors, to a 
capped amount of $200,000 (exclusive of GST), is hereby 
approved and can be drawn as required.” 

   

6 In the event that Baralaba Coal Company Limited 
(Administrators Appointed) ACN 112 682 158 is placed 
into deed administration, and the current Administrators 
are appointed as the Deed Administrators:  

“That the remuneration of the Deed Administrators of 
Baralaba Coal Company Limited (In Liquidation) 
ACN 112 682 158 for the period from execution of the 
DOCA to the finalisation of the deed administration, 
calculated on hours spent at the rates detailed in the 
Schedule of Remuneration Methods and Hourly Rates 
provided to creditors, to a capped amount of $100,000 
(exclusive of GST), is hereby approved and can be drawn 
as required.” 

   



 

 

No.  Resolution* For Against Abstain 

7 In the event that Baralaba Coal Company Limited 
(Administrators Appointed) ACN 112 682 158 is placed 
into liquidation, and the current Administrators are 
appointed as the Liquidators:  

“That the remuneration of the Liquidators of Baralaba Coal 
Company Limited (In Liquidation) ACN 112 682 158 for the 
period from appointment to the finalisation of the 
Liquidation, calculated on hours spent at the rates detailed 
in the Schedule of Remuneration Methods and Hourly 
Rates provided to creditors, to a capped amount of 
$100,000 (exclusive of GST), is hereby approved and can 
be drawn as required.”  

   

*Please only complete the above table if special proxy. Pease indicate your vote by placing a tick in the relevant box.  

DATED this ___________ day of ________________________ 2017 

(4)  Signature  ___________________________________ 

CERTIFICATE OF WITNESS - only complete if the person given the proxy is blind or incapable of writing. 

 

I, ____________________________________________ of _______________________________________________ 

certify that the above instrument appointing a proxy was completed by me in the presence of and at the request of the person 

appointing the proxy and read to him before he attached his signature or mark to the instrument. 

DATED this ___________ day of ________________________ 2017 

Signature of witness ___________________________________ 

Description  ___________________________________ 

Place of residence ___________________________________ 

   ___________________________________ 

Notes: 

(1) If a firm strike out "I" and set out the full name of the firm. 

(2) Insert the name of the person appointed. 

(3) If a special proxy, specify your voting directions in the table by placing a tick in the relevant box.  

(4) If the creditor is a sole trader , sign in accordance with the following example: “A.B., proprietor”. 

 If the creditor is a partnership, sign in accordance with the following example: “A.B., a partner of the said firm.” 

 If the creditor is a company, then the form of proxy must be under its Common Seal or  under the hand of some officer 

duly authorised in that capacity, and the fact that the officer is so authorised must be stated in accordance with the 

following example:  “for the company, A.B.” (duly authorised under the Seal of the Company). 

Proxy forms should have been completed and returned by no later than 5:00 PM on 

the day prior to the meeting to be eligible to vote at the meeting. 

RETURN TO: Baralaba Coal Company Limited (Administrators Appointed) 

Care of   McGrathNicol 

Address:  GPO Box 9986, Sydney NSW 2001    

Email:    baralabacoalcompany@mcgrathnicol.com 

Phone:    +61 2 9338 2600 

Fax:     +61 2 9338 2699 



 

 

ANNEXURE C – Updated Remuneration Report 

  



 

 

 

Corporations Act 2001 

Section 449E 

REMUNERATION REQUEST APPROVAL REPORT 

Baralaba Coal Company Limited (Administrators Appointed)  

ACN 112 682 158 (“the Company”) 

 

 Declaration 

We, Jason Preston, Shaun Fraser and Jamie Harris of McGrathNicol have undertaken a proper assessment of this 

remuneration claim for our appointment as Administrators of the Company in accordance with the law and applicable 

professional standards. We are satisfied that the remuneration claimed is in respect of necessary work, properly performed 

in the conduct of the Administration.  

To date, remuneration for the period 12 July 2017 to 4 August 2017 has been approved. Further, we have not received any 

funding from external sources. 

 Summary  

An Administrator’s remuneration can only be fixed by resolution of a committee of creditors, the Company’s creditors or 

by application to the Court. 

In accordance with Section 449E of the Act and the ARITA Code of Professional Practice, a Schedule of Remuneration 

Methods and Hourly Rates was provided to creditors with our initial circular and tabled at the first meeting of creditors 

held on 24 July 2017. 

Our remuneration from 12 July 2017 to 4 August 2017 which was calculated in accordance with the Schedule of 

Remuneration Methods and Hourly Rates previously provided at the commencement of the administration was approved 

at the second creditors meeting dated 17 August 2017. In addition, we will be seeking creditor approval of our 

remuneration expected to be incurred over the period from 5 August 2017 to the end of the Voluntary Administration and 

for the Deed Administration or Liquidation period. A summary of the approvals sought is set out below. 

 

*Where creditors vote to place the Company into liquidation, we would also put resolutions to creditors for approval of 

the Liquidators’ future remuneration.  

**Where a DOCA is approved, we will seek approval for future remuneration as Deed Administrators. 

Approval of future remuneration sought is based on an estimate of the work necessary to the complete the matters in the 

period identified. The Administrators / Liquidators are only entitled to charge for the time actually incurred. 

Should additional work be necessary beyond what is contemplated, further approval may be sought from creditors. 

  

Summary of Remuneration Report

Company Baralaba Coal Company Limited (Administrators Appointed)

Appointees Jason Preston, Shaun Fraser and Jamie Harris of McGrathNicol

Appointment Type Voluntary Administration

Period

Amount ($) 

excl GST Description

5 August 2017 up to the end of the Voluntary Administration 200,000 VA period forecast

*Liquidation appointment date to the finalisation of the Liquidation period 100,000 Liquidation period forecast

**Execution of DOCA to DOCA completion 100,000 Deed Administration period forecast



 

 

 Estimated Administrators’ remuneration from 5 August 2017 to the end of the voluntary 

administration period 

In addition to our remuneration incurred to 4 August 2017 (approved by resolution at the creditors meeting held on 

17 August 2017), we will be seeking creditor approval of our remuneration incurred and (expected) to be incurred in the 

period from 5 August 2017 to the end of the voluntary administration period. 

Approval is being sought for our future remuneration as Administrators (calculated on the basis of time spent at 

McGrathNicol rates) in the amount of up to $200,000 (excluding GST). In the event that our remuneration is below the 

amount approved, we will only draw the amount incurred. In the event that our remuneration exceeds the amount 

approved, we may seek further approval from creditors. 

 Description of work 

 

Task area General description Includes 

Asset realisations 

$20,000  

(ex GST) 

 

Interested parties  Liaising with interested parties. 

 Responding to information requests. 

Cash  Day to day management of banking, account reconciliations 

and processing receipts and payments.  

Creditors and 

shareholders 

$60,000  

(ex GST) 

 

Secured creditors  Liaising with secured creditors and lawyers in relation to DOCA 

proposal and alternative strategies including Liquidation.  

Second and 

reconvened meetings 

of creditors 

 

 Preparing for the second and reconvened meeting of creditors 

including preparation of the meeting circular, notice, proxies 

and advertisement. 

 Attending the second meeting of creditors. 

 Preparing the second meeting file including; agenda, certificate 

of postage, attendance registers and list of creditors. 

439A report 

preparation 

(including 

investigations 

and 

supplementary 

report on DOCA)  

$100,000  

(ex GST) 

 

439A preparation  Inspecting company books and records and back up electronic 

data. 

 Conducting and summarising various statutory searches and 

financial reports. 

 Undertaking financial analysis to understand the financial 

position of the Company in the months leading up to the 

appointment of Administrators. 

 Reviewing the Reports as to Affairs provided by the Directors 

and commenting on same. 

 Drafting the 439A report.  

 Preparing remuneration schedules to include in the 439A 

report.  

 Drafting the supplementary 439A report 



 

 

DOCA  Liaising with legal advisors and LMM regarding terms and 

structure of the proposed DOCA. 

 Liaising with other interested parties regarding possible DOCA 

proposals. 

 Model outcome analysis to compare the impact of the 

proposed DOCA versus a Liquidation on all classes of creditors. 

 Preparing a supplementary report to the Administrators’ 439A 

report explaining, assessing and recommending appropriate 

courses of action for creditors. 

Supplementary report  Drafting supplementary report to creditors setting out the 

proposed DOCA in detail, our assessment of the DOCA on 

creditors and our recommendation.  

Conducting 

investigation 

 Reviewing and analysing management accounts, annual reports, 

and other information, for inclusion in the 439A Report. 

 Interviews with management and staff on investigation matters. 

 Preparing preliminary findings on potential recoveries available 

to a liquidator. 

Statutory and 

Administration 

$20,000  

(ex GST)  

 

 

Strategy and project 

management  

 Preparing and maintaining task lists and checklists. 

 Team meetings regarding the allocation and status of statutory 

and operational tasks. 

 Ongoing file management. 

Insurance  Liaising with insurance broker as incidents occurred during the 

Administration.  

 Liaising with brokers to ensure Director and Officer policy in 

place to 18 August 2017 is retained as required. 

Books and records   Liaising with Company staff regarding books and records. 

Cash management   Reviewing cash balances and funding needs as required. 

Bank account 
administration 

 Preparing receipts and payments. 

 Conducting bank account reconciliations. 

 Liaising with bank regarding transfers from the pre-
appointment bank account to the Administrators’ account. 



 

 

 Forecast remuneration for the Liquidation period 

Should creditors vote to place the Company into liquidation at the reconvened second meeting of creditors, we will also 

put a resolution to creditors for approval of the Liquidators’ future remuneration. 

Approval is being sought for the Liquidators’ remuneration in the amount of $100,000 (excluding GST). In the event that 

our actual remuneration is below the amount approved, we will only draw the amount incurred. In the event that our 

actual remuneration exceeds the amount approved, we may seek further approval from creditors. 

If the Company was liquidated, we expect our fees will be considerably higher than the amount sought to be approved by 

creditors. Fees beyond the amount sought would be subject to further approval by creditors.  

 Description of work 

The remuneration being sought for the liquidation of the Company represents an estimate of the costs likely to be 

incurred in the first few months of the liquidation. At this stage it is difficult to predict the costs involved in dealing with 

the realisation of the Company’s assets, completing an orderly wind down, undertaking further investigations into potential 

liquidation recoveries and commencing recovery action (where it is commercially viable to do so). Actual costs would also 

depend on whether the secured creditor appoints a Receiver and Manager. 

In the event that work undertaken exceeds current estimates, a further Remuneration Report will be provided and approval 

sought for further remuneration. 

Task area General description Includes 

Asset 

$40,000  
(ex GST) 

 

Asset realisation  Potentially realising the Company’s assets including 

determining the optimal sale methods and process. 

 Initiating a targeted sale process for assets of business. 

 Liaising with government departments in relation to exploration 

and mining licenses, asset transfer and environment bodies. 

Cash  Day to day management of banking, account reconciliations 

and processing receipts and payments. 

Creditors and 
shareholders 
$30,000  
(ex GST) 
 

Creditors meetings  Preparing and lodging minutes of second creditors meeting. 

Dealing with creditors 
and their claims  Liaising with creditors in relation to their claims and the 

Liquidation generally.  

 Receiving and following up creditor enquiries generally.  

 Reviewing and preparing correspondence to creditors and their 

representatives via facsimile, email and post.  

 Preparing reports to creditors as required.  

 Preparing forms to convene meetings, if required.  

 Holding meetings of creditors / committee of inspection as 

required. 

Secured creditors  Liaising with secured creditors regarding strategic issues. 

 Dealing with the secured creditor in relation to its enforcement 

rights. 

 Preparing written updates to the Secured Creditor. 



 

 

 Liaising with any Receiver and Manager appointed by the 

Secured Creditor. 

Employees  Liaising with employees regarding potential redundancies. 

 Calculating and paying employee entitlements. 

 Liaising with Fair Entitlements Guarantee and other government 

departments regarding redundancies (as required). 

 Preparing Group Certificates. 

Processing proofs of 
debt (PODs)  

 Preparing correspondence to creditors inviting lodgement of 
PODs.  

 Receiving and reviewing PODs. 

 Maintaining a POD register.  

 Requesting further information from creditors regarding PODs.  

 Considering legal advice regarding PODs (if needed).  

 Adjudicating on PODs. 

 Corresponding with creditors in relation to adjudication of 
PODs. 

Investigations 
$20,000  
(ex GST) 
 

Conducting 
investigations 

 Conducting further investigations in relation to any potential 

voidable transactions including seeking legal advice and liaising 

with (potential) defendants and their advisers. 

 Preparing and lodging report pursuant to Section 533 of the 

Act with ASIC. 

Litigation / recoveries 
(where relevant) 

 Preparing briefs to solicitors. 

 Liaising with solicitors regarding recovery action. 

 Attending to negotiations and settlement matters. 

Statutory and 
Administration 
$10,000  
(ex GST) 

Document 
maintenance / file 
review / checklist 

 Undertaking Liquidation process. 

 Filing of documents. 

 Conducting file reviews. 

 Updating checklists. 

ASIC Form 524 and 
other forms 

 Preparing and lodging ASIC forms including 505, 524, and 

other ASIC forms. 

 Corresponding with ASIC regarding statutory forms. 

Dealing with Directors 
and their advisers 

 General liaison in relation to the liquidation including requests 

for assistance / confirmation of background issues etc. 

ATO & other 
statutory reporting 

 Notifying of appointment. 

 Preparing Business Activity Statements. 

Planning / review  Attending internal discussions and planning in relation to the 

liquidation. 



 

 

Books and records / 
storage 

 Arranging the storage of books and records 

Finalisation  Maintaining a plan for finalisation of the administration.  

 Informing key parties that the liquidation has been finalised.  

 Cancelling ABN / GST registration.  

 Completing checklists.  

 

 

 

 

 

 

 

 

 

 

 

 

  



 

 

 Forecast remuneration for the DOCA period 

Should creditors vote that the Company execute a DOCA at the second meeting of creditors, we will also put a resolution 

to creditors for approval for the Deed Administrators’ future remuneration. 

Approval is being sought for the Deed Administrators’ remuneration of $100,000 (excluding GST). 

In the event that our actual remuneration is below the amount approved, we will only draw the amount incurred. In the 

event that our actual remuneration exceeds the amount approved, we may seek further approval from creditors. 

 Description of work 

The remuneration being sought for the Deed Administration of the Company represents the current estimate of the work 

required to be undertaken during the DOCA. At this stage it is difficult to predict the costs involved in dealing with complying 

with the terms of the DOCA including finding a purchaser to acquire the listed shell.  

In the event that work undertaken exceeds current estimates, a further Remuneration Report will be provided and approval 

sought for further remuneration. 

Task area General description Includes  

Sale of listed 

shell 

$50,000  

(ex GST) 

Recapitalisation 
 Run a process to find a buyer for the listed shell 

including advertising, negotiating. 

 Reviewing and commenting on the DOCA provided by 

the interested party for the listed shell. 

 Seeking legal advice in relation to the DOCA and ability 

to implement. 

 Negotiating, finalising and executing the DOCA. 

 Providing the buyer with information to prepare the 

materials for the extraordinary general meeting of 

shareholders. 

 Reviewing materials prepared by the buyer for the 

extraordinary general meeting of shareholders. 

 Assisting in transition of control of the board to the 

buyers nominees. 

 Ensuring receipt of the balance of the DOCA Amount 

following approval by shareholders. 

 Confirming compliance with DOCA terms. 

 Establishing creditors trust. 

 Transferring assets to creditors trust. 

 Liaising generally with the buyer, ASX and other parties 

in relation to the recapitalisation. 

 Attending to all remaining completion matters including 

the transfer/novation of assets. 

Share 

transaction 

$10,000  

(ex GST) 

 

 

Transfer of assets and 

assignment/novation 

of agreements 

 Assist with requirements under the DOCA including 

transfer of assets and assignment/novation of 

agreements 

 Dealing with ad-hoc requests from secured creditor 



 

 

Task area General description Includes  

Trading 

$15,000  

(ex GST) 

General trading 

matters 

 Continue to have day to day management until 

completion of the sale agreement. 

 Finalising of accounts and reconciliations. 

 Liaising with directors and/or other parties. 

 Assessing ongoing trading position. 

 Issuing correspondence as required. 

Creditors and 

shareholders 

$15,000  

(ex GST) 

Meetings 
 Preparing and lodging minutes of the reconvened 

second meeting with ASIC. 

Shareholders 
 Attending to shareholder queries. 

Creditors 
 Liaising with the secured creditor and their lawyers.  

 Receiving and following up creditor enquiries generally.  

 Preparing various reports and updates to creditors. 

 Reviewing and preparing correspondence to creditors 

and their representatives via telephone, email and post.  

Statutory and 

administration 

$10,000  

(ex GST) 

Banking 
 Processing receipts and payments. 

 Reconciling bank account. 

 Closing bank accounts. 

ASIC lodgements 
 Preparing and lodging ASIC forms including 505s, 524s, 

and other ASIC forms. 

 Lodgement of minutes. 

 Corresponding with ASIC regarding statutory forms. 

ATO & other statutory 

reporting 

 Notifying of change of appointment. 

 Setting up new registrations. 

 Preparing Business Activity Statements. 

Finalisation 
 Cancelling ABN / GST registration. 

 Advising all relevant parties. 

 Completing checklists. 

 Attending to retirement. 

Document 

maintenance/file 

review/checklist 

 Updating checklists. 

 Completion of detailed file notes. 

 Filing of documents. 

 Undertaking file reviews. 

Books and records / 

storage 

 Dealing with records in storage. 

 Sending job files to storage. 

 Completing document destruction plan and 

authorisation. 



 

 

 Statement of Claim  

The following fee resolutions are proposed for the Company:  

 

Fee 

Resolution 
Resolution  

1 “That the remuneration of the Administrators of Baralaba Coal Company Limited (Administrators 

Appointed) ACN 112 682 158 for the period from 5 August 2017 to the end of the voluntary 

administration, calculated on hours spent at the rates detailed in the Schedule of Remuneration 

Methods and Hourly Rates provided to creditors, to a capped amount of $200,000 (exclusive of GST), 

is hereby approved and can be drawn as required.” 

2 In the event that Baralaba Coal Company Limited (Administrators Appointed) ACN 112 682 158 is 

placed into liquidation, and the current Administrators are appointed as the Liquidators:  

“That the remuneration of the Liquidators of Baralaba Coal Company Limited (In Liquidation) 

ACN 112 682 158 for the period from appointment to the finalisation of the Liquidation, calculated on 

hours spent at the rates detailed in the Schedule of Remuneration Methods and Hourly Rates 

provided to creditors, to a capped amount of $100,000 (exclusive of GST), is hereby approved and can 

be drawn as required.”  

3 In the event that Baralaba Coal Company Limited (Administrators Appointed) ACN 112 682 158 is 

placed into deed administration, and the current Administrators are appointed as the Deed 

Administrators:  

“That the remuneration of the Deed Administrators of Baralaba Coal Company Limited (In Liquidation) 

ACN 112 682 158 for the period from execution of the DOCA to the finalisation of the deed 

administration, calculated on hours spent at the rates detailed in the Schedule of Remuneration 

Methods and Hourly Rates provided to creditors, to a capped amount of $100,000 (exclusive of GST), 

is hereby approved and can be drawn as required.” 

  



 

 

 Information Sheet 

For further information concerning the calculation and/or approval of the Administrators remuneration, creditors can 

access the following: 

 Information sheet 85: Approving fees – a guide for creditors at ASIC’s website www.asic.gov.au/insolvencyinfosheets   

 Creditor information sheet on approving Administrator’s remuneration at ARITA’s website www.arita.com.au  

If you have any queries in relation to the above, please contact Timothy Duncan on (02) 9248 9913. 

Dated: 21 August 2017 

Baralaba Coal Company Limited (Administrators Appointed)  

 

 

Shaun Fraser 

Joint and Several Voluntary Administrator  

 

 

  

http://www.asic.gov.au/insolvencyinfosheets
http://www.arita.com.au/


 

 

Schedule of Remuneration and Rates 

 

Title Guide to qualifications and role 
Hourly rate 

(excl GST) 

Appointee / Partner Registered liquidator, Chartered Accountant or equivalent and 

generally degree qualified with more than twelve years of 

experience. Leads assignments with full accountability for strategy 

and execution.  

$610 

Director 1 Generally, Chartered Accountant or comparable qualification and 

degree qualified with more than ten years of experience, including 

four years of Director or equivalent experience. Autonomously leads 

assignments reporting to Appointee / Partner. 

$560 

Director Generally, Chartered Accountant or comparable relevant qualification 

and degree qualified with more than nine years of experience. 

Autonomously leads assignments reporting to Appointee / Partner. 

$520 

Senior Manager  Generally, Chartered Accountant or comparable relevant qualification 

and degree qualified with more than seven years of experience. Self-

sufficiently conducts small to medium assignments and leads major 

workstreams in larger matters. 

$480 

Manager Generally, Chartered Accountant or comparable relevant qualification 

and degree qualified with more than five years of experience. Self-

sufficiently conducts smaller assignments and takes a supervisory 

role on workstreams in larger matters. 

$450 

Assistant Manager Generally, Chartered Accountant or comparable relevant qualification 

and degree qualified with more than three years of experience. 

Autonomously manages workstream activity within assignments. 

$410 

Senior Accountant Generally, degree qualified and undertaking Chartered Accountant’s 

qualification or comparable relevant qualification with more than 16 

months of experience. Completes tasks within workstreams and 

assignments under supervision. 

$370 

Accountant Generally, degree qualified and undertaking or about to undertake 

Chartered Accountant’s qualification or comparable relevant 

qualification with less than one year of experience. Assists with tasks 

within workstreams and assignments under supervision. 

$290 

Undergraduate / Cadet Undertaking relevant degree. Assists with tasks within workstreams 

and assignments under supervision. 
$180 

Administration Appropriately experienced and undertakes support activities, 

including but not limited to Client administration, Treasury and 

document management functions. 

$160 

 

 

  



 

 

ANNEXURE D – DOCA proposal 
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Deed of Company Arrangement

Date ►

Between the parties

Deed Administrators Jason Preston, Shaun Robert Fraser and William James Harris
in their capacity as joint and several administrators of the Company

McGrathNicol, Level 12, 20 Martin Place, Sydney  NSW  2000 and 
Level 7, 175 Eagle Street, Brisbane  QLD  4000

Telephone: (07) 3333 9800 / (02) 9338 2600

Email: jharris@mcgrathnicol.com / sfraser@mcgrathnicol.com

Attention: Jamie Harris / Shaun Fraser

Company Baralaba Coal Company Limited (Administrators Appointed) 

ACN 112 682 158 of c/- McGrathNicol, Level 12, 20 Martin Place, 
Sydney NSW 2000 and Level 7, 175 Eagle Street, Brisbane  QLD  
4000

Telephone: (07) 3333 9800 / (02) 9338 2600

Email: jharris@mcgrathnicol.com / sfraser@mcgrathnicol.com

Attention: Jamie Harris / Shaun Fraser

Cockatiel Cockatiel Coal Pty Ltd

ACN 096 909 634 of Level 4, 10 Eagle Street, Brisbane  QLD  4000 

Telephone: (07) 3640 4799

Email: n/a

Attention: Company Secretary

LMM Liberty Metals & Mining Holdings, LLC

175 Berkeley Street, Boston, Massachusetts 02116, USA

Telephone: +1 617 357 9500

Email: NoticesLMM@lmi.com

Attention: Damon Barber and Mark Tomek

Recitals 1 On the Appointment Date, Jason Preston, Shaun Robert Fraser 
and William James Harris were appointed as administrators of the 
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Company pursuant to Part 5.3A of the Corporations Act.

2 LMM proposed a deed of company arrangement under which
(among other things) the trading debts of the Company will be 
paid in full and the Company will be released from the Secured 
Obligations.

3 At a meeting commenced on 17 August 2017 and adjourned to 
August 2017, and convened pursuant to section 439A of 

the Corporations Act, the Creditors of the Company resolved that 
the Company execute the deed of company arrangement 
proposed by LMM under section 444B(2)(b) of the Corporations 
Act.

4 The Company, the Deed Administrators, and LMM have agreed to 
execute this Deed to give effect to the resolution in recital 3.

5 The Deed Administrators have consented to be the administrators 
of this Deed.

6 Subject to the terms of this Deed, this Deed binds all creditors of 
the Company in accordance with section 444D of the 
Corporations Act and also binds the Company and its Officers and 
Members in accordance with section 444G of the Corporations 
Act.

This deed witnesses as follows:
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1 Definitions and interpretation

1.1 Definitions

The meanings of the terms used in this Deed are set out below.

Term Meaning

Administration Debt any:

 debt referred to in section 443A(1)(a), (b) or (c) of the 
Corporations Act which was incurred by the Administrators 
during the Administration Period; and 

 liability to the Commissioner of Taxation referred to in section 
443BA(1),

in respect of which the Administrators are entitled to be indemnified 
under section 443D of the Corporations Act.

Administration Debts 
Payment Deed

the Administration Debts Payment Deed to be entered into by 
LMM, the Company and the Administrators to provide for the 
retention by the Administrators of sufficient funds of the Company 
to meet the Costs and Remuneration of the Administrators and 
Deed Administrators and the Administration Debts.  

Administration Period the period of time commencing on the Appointment Date and 
concluding on the Commencement Date.

Administrators jointly and severally, Jason Preston, Shaun Robert Fraser and 
William James Harris in their capacity as administrators of the 
Company and any successor to that office appointed pursuant to 
the Corporations Act.

Appointment Date 12 July 2017.

ASIC the Australian Securities and Investment Commission.

Assets all the undertakings and assets of the Company which are available 
to the Deed Administrators.

Bank Guarantees the bank guarantees procured by the Company in favour of third 
parties, including the bank guarantees provided in favour of:

 the Department of Transport and Main Roads (Queensland) in 
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Term Meaning

the amount of $469,167.00;

 the Department of Transport and Main Roads (Queensland), 
also in the amount of $469,167.00; and

 Dexus Funds Management Limited in the amount of 
$73,631.25.

Baralaba Group the Company, each Member of the Cockatiel Group and each 
company referred to in Schedule 1.

BCCL Securities all Security held by the Company over any property of the Baralaba 
Group, including :

 the Security registered in the PPSR against Cockatiel having 
registration no. 201606080048868;

 the Security registered in the PPSR against Wonbindi Coal Pty 
Ltd (ACN 114 668 941) having registration no. 
201606080048823; and

 the Security registered in the PPSR against Baralaba Coal Pty 
Ltd (ACN 009 805 029) having registration no. 
201606080048806.    

Business Day any day other than a Saturday, Sunday or public holiday in
Brisbane, Sydney, or Boston, USA.

Cash Backing the funds held in the Company’s bank accounts as security for the 
Bank Guarantees.

Claim a debt payable by, and all claims against the Company (present or 
future, certain or contingent, ascertained or sounding only in 
damages), being a debt or claim any of the circumstances giving 
rise to which occurred on or before the Appointment Date that 
would be admissible to proof against the Company in accordance 
with Division 6 of Part 5.6 of the Corporations Act, if the Company 
had been wound up and the winding up is taken to have 
commenced on the Appointment Date. ‘Claim’ includes a Claim of a 
Secured Creditor.

Cockatiel Group Cockatiel and each of the Cockatiel Subsidiaries.

Cockatiel Loan 
Agreement

the Loan Agreement entered into on or before the date of this Deed 
by LMM and the Baralaba Group (other than the Company) under 
which LMM has agreed to advance funds to Cockatiel and/or 
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Term Meaning

Wonbindi Coal Pty Ltd (ACN 114 668 941).  

Cockatiel Subsidiaries Each of the following companies:

 Wonbindi Coal Pty Ltd (ACN 114 668 941);

 Baralaba Coal Pty Ltd (ACN 009 805 029);

 Baralaba Coal Management Company Pty Ltd (ACN 167 035 
449);

 Cacatua Pastoral Pty Limited (ACN 149 959 688); and

 Wonbindi TLO Holdings Pty Limited (ACN 603 037 065). 

Commencement Date the date that this Deed is executed by the Deed Administrators and 
the Company. 

Completion completion of the implementation steps in clauses 10.2 to 10.5.

Conditions Precedent each of the conditions in clause 4.1.

Continuing Employee each employee of the Company who has accepted an offer of 
employment from a Member of the Cockatiel Group in accordance 
with the Sale Agreement to commence on or before Completion.

Controller has the same meaning as in the Corporations Act.

Corporations Act the Corporations Act 2001 (Cth).

Costs includes costs, charges, fees, government charges, taxes and 
expenses, including those incurred in connection with advisers, 
incurred in connection with the performance of the Deed 
Administrators’ duties, obligations and responsibilities under the 
Corporations Act and the Deed during the Administration Period 
and the Deed Period but does not include Administration Debts.

Court the Supreme Court of Queensland.

Creditor any person who would have been entitled to prove in a winding up 
of the Company, if the Company had been wound up and the 
winding up was taken to have commenced on the Appointment 
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Term Meaning

Date.

Deed this deed of company arrangement as amended from time to time.

Deed Administrators jointly and severally, Jason Preston, Shaun Robert Fraser and 
William James Harris in their capacity as administrators of the 
Deed and any successor to that office appointed pursuant to the 
Corporations Act.

Deed Period means the period commencing on the Commencement Date and 
ending on the Termination Date.

Deed Poll of Release a deed poll under which the Company forgives all indebtedness of 
the Baralaba Group and releases all claims against each member 
of the Baralaba Group and LMM, and their respective past and 
present directors and Officers, and the Company’s own past and 
present directors and Officers, to be substantially in the form 
contained in Schedule 3.

Directors the directors of the Company from time to time.

Due Date in relation to a Condition Precedent, the date by which that 
Condition Precedent must be satisfied, as set out in clause 4.1. 

Employee Priority 
Claim

any:

 Claim of a Terminated Employee, other than an Excluded 
Superannuation Debt, that would be entitled to be paid in 
priority to the payment of other unsecured Claims under section 
556 of the Corporations Act if the Company was taken to be in 
liquidation on the Appointment Date; and

 Claim of a Continuing Employee for leave of absence of in 
respect which that Continuing Employee has accepted an offer 
from the Company to have paid out from the Trust Fund.

Encumbrance any:

 security for the payment of money or performance of 
obligations, including a mortgage, charge, lien, pledge, trust, 
power, or title retention or flawed deposit arrangement and any 
‘security interest’ as defined in sections 12(1) or (2) of the 
PPSA; or 

 right, interest or arrangement which has the effect of giving 
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Term Meaning

another person a preference, priority or advantage over 
creditors including any right of set-off; or

 right that a person (other than the owner) has to remove 
something from land (known as a profit à prendre), easement, 
public right of way, restrictive or positive covenant, lease, or 
licence to use or occupy; or

 third party right or interest or any right arising as a consequence 
of the enforcement of a judgment,

or any agreement to create any of them or allow them to exist.

End Date the date which is 60 days after the date of Completion.

Enforcement Process has the same meaning as in the Corporations Act.

Excluded Claim any:

 Claim of a Continuing Employee in respect of an amount 
referred to in section 556(1)(e), (f) or (h) of the Corporations 
Act;

 Claim of a Continuing Employee in respect of an amount 
referred to in section 556(1)(g) of the Corporations Act, except 
where that Continuing Employee has elected in writing to have 
their entitlements in respect of leave of absence paid out from 
the Trust Fund;

 Claim arising under or in respect of an Excluded Contract;

 Subordinated Claim;

 Claim of LMM or any Related Entity of LMM;

 Claim by any other member of the Baralaba Group against 
BCCL; or

 Claim in respect of which the Creditor has agreed in writing with 
the Administrators or Deed administrators not to participate in 
distributions from the Trust Fund.

Excluded Contract any agreement referred to in Schedule 5 which is not novated to 
Cockatiel or another nominee of LMM in accordance with the Sale
Agreement on or before Completion.

Excluded Creditor a Creditor in respect of an Excluded Claim.

Excluded 
Superannuation Debt

a Superannuation Debt (as defined in clause 10.9(b)) in respect of 
which the Deed Administrators make a determination under clause 
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Term Meaning

10.9(b).

Implementation Date the ‘Completion Date’ as defined in the Sale Agreement.

Legal Personal 
Representative 

a trustee or executor appointed to the Deed Administrators upon 
death, incapacity, insanity or any combination of them.

LMM Contribution the sum of the Trade Creditor Amount and the total of the amounts 
the Deed Administrators certify to LMM immediately before 
Completion to be:

 their estimate of the amount payable in respect of Employee 
Priority Claims; and

 their estimate of the amount payable for the Trustee's 
Remuneration and Trustee's Costs.

As soon as practicable, prior to Completion, the Deed 
Administrators will provide LMM detailed schedules setting out their 
calculation supporting each of the above estimates.

LMM Securities  the Security held by LMM and perfected by the following 
registrations in the Personal Property Securities Register, 
established under the PPSA:

– 201605270015224;

– 201605300073505;

– 201605300073514; and/or

– 201605300073522; and

 the water allocation mortgage no. 713713064 in respect of WA 
5569 on Crown Plan AP6829 (Title Reference 46012966).

Member has the meaning given to that term in section 9 of the Corporations 
Act.

Officer has the meaning as defined in section 9 of the Corporations Act.

Owner any person who is the legal or beneficial owner (including a lessor) 
of property in the possession of the Company as at the 
Appointment Date.

PPSA the Personal Properties Securities Act 2009 (Cth).
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Term Meaning

Regulations the Corporations Regulations 2001 (Cth).

Related Entity has the meaning given to that term in section 9 of the Corporations 
Act.

Remuneration the remuneration payable to the Deed Administrators for acting as:

 the administrators of the Company under Part 5.3A of the 
Corporations Act; and

 the Deed Administrators of the Company under this Deed.

Reserved Debt a portion of the Claims of LMM against the Company, as nominated 
by LMM, in the amount of $500,000.  

Restatement Deed has the meaning given to that term in the Sale Agreement.

Sale Agreement the Sale Agreement between Company, Cockatiel, LMM and the 
Deed Administrators dated on or about the date of this Deed 
providing for the sale of shares in Cockatiel by the Company to 
LMM or its nominee(s) (among other things).  

Section 439C 
Resolution 

the resolution referred to in recital 3.

Secured Obligations all obligations imposed on the Company or secured by the LMM 
Securities. 

Security any mortgage, chattel mortgage, pledge, charge, agreement, 
encumbrance, lien, right of set-off (arising otherwise than by 
operation of law or as a result of a banker’s right to combine 
accounts) and assignment which provides for and secures the 
payment of any debt or monetary liability or the performance of any 
obligation and any ‘security interest’ as defined in sections 12(1) or 
(2) of the PPSA.

Share Transfer Deed the Share Transfer Deed between the Company, LMM and 
Cockatiel substantially in the form of Schedule 4 providing for the 
transfer of the shares in subsidiary companies of the Company
other than the Cockatiel Group as nominated by LMM.
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Term Meaning

Subordinated Claim a Claim which is a ‘subordinate claim’ as defined in section 563A of 
the Corporations Act. 

Surplus Cash all funds of the Company which are not permitted or required to be 
retained by the Deed Administrators under the Administration 
Debts Payment Deed or applied by the Deed Administrators to the 
payment of the LMM Contribution.  

Terminated Employee any employee of the Company other than a Continuing Employee.

Termination Date the date upon which the Deed is terminated.

Trade Creditor Amount $926,850.18 less any amount which becomes an Excluded Claim 
after the date of this Deed by reason of a Creditor having agreed in 
writing with the Deed administrators not to participate in 
distributions from the Trust Fund in respect of that Claim.

Trust the creditors’ trust to be established under the Trust Deed.

Trust Creditors all of the Creditors other than the Excluded Creditors.

Trust Deed the trust deed to be entered into (or to be entered into) between the 
Company and the Administrators in their capacity as joint and 
several administrators of the Company on or about the date of this 
Deed and substantially in the form contained in Schedule 2, which 
creates the Trust.

Trust Fund has the same meaning as under the Trust Deed.

Trustees the trustees of the Trust established under the Trust Deed.

Trustee’s Costs has the same meaning as under the Trust Deed.

Trustee’s 
Remuneration

has the same meaning as under the Trust Deed.
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1.2 Interpretation

In the Deed, unless the subject or context otherwise requires:

(a) headings and bold type are for convenience only and do not affect the 
interpretation of this Deed;

(b) the singular includes the plural and the plural includes the singular;

(c) words of any gender include all genders;

(d) other parts of speech and grammatical forms of a word or phrase defined in this 
Deed have a corresponding meaning;

(e) a reference to a person includes any company, partnership, joint venture, 
association, corporation or other body corporate and any government agency 
as well as an individual;

(f) a reference to a clause, party, part, schedule, attachment or exhibit is a 
reference to a clause or part of, and a party, schedule, attachment or exhibit to, 
this Deed;

(g) a reference to any legislation includes all delegated legislation made under it 
and amendments, consolidations, replacements or re-enactments of any of 
them;

(h) a reference to a document (including this Deed) includes all amendments or 
supplements to, or replacements or novations of, that document;

(i) a reference to ‘$’, ‘A$’ or ‘dollar’ is to Australian currency unless denominated 
otherwise; 

(j) a reference to any time is, unless otherwise indicated, a reference to that time in 
Sydney;

(k) a term defined in or for the purposes of the Corporations Act has the same 
meaning when used in this Deed;

(l) a reference to a party to a document includes that party’s successors and 
permitted assignees;

(m) no provision of this Deed will be construed adversely to a party because that 
party was responsible for the preparation of this Deed or that provision;

(n) any agreement, representation, warranty or indemnity by two or more parties 
(including where two or more persons are included in the same defined term) 
binds them jointly and severally;

(o) any agreement, representation, warranty or indemnity in favour of two or more 
parties (including where two or more persons are included in the same defined 
term) is for the benefit of them jointly and severally; and

(p) a reference to a body, other than a party to this Deed (including an institute, 
association or authority), whether statutory or not:

(1) which ceases to exist; or

(2) whose powers or functions are transferred to another body,

is a reference to the body which replaces it or which substantially succeeds to 
its powers or functions.
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1.3 Inconsistency with Act or Regulations

If there is any inconsistency between the provisions of this Deed and the Corporations 
Act or Regulations, this Deed prevails to the extent permitted by law.

1.4 Other inconsistencies

If there is any inconsistency between the provisions of this Deed and the constitution of 
the Company and any other obligation binding on the Company, the provisions of this 
Deed prevail to the extent of the inconsistency, and all persons bound by this Deed agree 
to sign all documents and do all things necessary to remove such inconsistency, the 
costs of which will be borne by the Company.

1.5 Business Days

Except where otherwise expressly provided, if the day on or by which any act, matter or 
thing is to be done as required by this Deed is a day other than a Business Day, that act, 
matter or thing will be done on the immediately succeeding Business Day.

1.6 Bar to Claims

This Deed may be pleaded and tendered by:

(a) the Company against any person having or asserting a Claim released, 
discharged and extinguished by clause 6.4; and

(b) the recipient of any release or covenant contained in this Deed, as an absolute 
bar and defence to any legal proceeding brought or made at any time in respect 
of a claim, release or covenant as the case may be.

1.7 Exclusion of prescribed provisions

The prescribed provisions contained in Schedule 8A of the Regulations do not apply to 
this Deed. 

1.8 Required provisions

To the extent that the Corporations Act requires any provision to be included in this Deed 
which is not expressly included in this Deed, such provision will be deemed to be 
included in this Deed. 

2 Operation

2.1 Commencement Date

Subject to clause 3(a), this Deed will commence and take effect on the Commencement 
Date.

2.2 Interim effect

To the extent that a person would be bound by this Deed if it had already been executed, 
the person must not, at any time after the Section 439C Resolution is passed but before 
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this Deed is executed, do anything inconsistent with the terms of this Deed, except with 
the leave of the Court.

3 Execution by all parties

(a) This Deed is subject to and conditional upon the execution of this Deed by each 
person named as a party to it. 

(b) If as a result of clause 3(a), this Deed has not come into full force and effect on 
or prior to the expiration of 15 Business Days (or such further period as the 
Court allows) after the Section 439C Resolution is passed, then this Deed will 
terminate automatically.

4 Conditions Precedent to Completion 

4.1 Conditions Precedent

Clauses 10 and 11 are conditional upon all of the following events taking place: 

(a) on or before the day that is 3 Business Days after the Commencement Date:

(1) the Company, Cockatiel and LMM entering into the Sale Agreement; 
and

(2) LMM and each member of the Baralaba Group other than the 
Company entering into the Cockatiel Loan Agreement; and

(b) on or before the Implementation Date:

(1) the Deed Administrators, LMM and the Company executing and 
exchanging the Trust Deed;

(2) the Deed Administrators, LMM and the Company executing and 
exchanging the Administration Debts Payment Deed; and

(3) all of the conditions precedent to completion of the Sale Agreement
being satisfied or waived in accordance with the terms of the Sale 
Agreement.

4.2 Obligation to satisfy Conditions Precedent

To the extent that it is within the relevant party’s control, that party must use reasonable 
endeavours to ensure that the Conditions Precedent are satisfied by their Due Date.

4.3 Consequence of non-satisfaction of the Conditions Precedent

If any of the Conditions Precedent is not satisfied by the earlier of its Due Date or 29 
December 2017, then unless otherwise agreed in writing by LMM, LMM will cease to be 
bound by this Deed and the Deed Administrators will convene a meeting of Creditors to 
determine the future of the Company.
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5 The Officers and Members

5.1 Effect of the Deed on Officers of the Company

(a) During the Deed Period, unless authorised in writing by the Deed 
Administrators, the Directors and Officers of the Company cannot perform or 
exercise, and must not purport to perform or exercise, a function or power as an 
Officer of the Company.

(b) During the Deed Period, the Directors must:

(1) co-operate with and assist the Deed Administrators in the 
performance by the Deed Administrators of their obligations under this 
Deed;

(2) carry out and perform such operations, functions, powers and other 
matters as may be delegated to them by the Deed Administrators; and

(3) perform their obligations pursuant to the Deed.

5.2 Effect of this Deed on Members

Until this Deed terminates, any Member of the Company and any Creditor holding any 
Encumbrance over any shares in the Company must not without the consent of the Deed 
Administrators deal with shares or exercise shareholder rights that are contrary to this 
Deed or the purpose of the Deed.

6 Moratorium and release

6.1 Binding effect

The Deed binds:

(a) in accordance with section 444D of the Corporations Act, all Creditors who have 
a Claim; and

(b) in accordance with section 444G of the Corporations Act, the Company, its
Officers and Members and the Deed Administrators.

6.2 No limitation

Nothing in the Deed limits the rights in law or equity of the Deed Administrators:

(a) to make an application under section 444F of the Corporations Act; or

(b) to apply for orders or directions pursuant to the Corporations Act (including, 
without limitation, section 447A(1) or section 447D of the Corporations Act).

6.3 Moratorium

During and after the Deed Period no Creditor may in relation to that Creditor’s Claim:

(a) make or proceed with an application for an order to wind up the Company;

(b) institute, revive or continue any action, suit, arbitration, mediation or proceeding 
against the Company or in relation to the property of the Company; 
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(c) institute, revive or continue with any Enforcement Process against property of 
the Company;

(d) take any action whatsoever to seek to recover any part of its Claim;

(e) exercise any right of set off or defence, cross claim or cross action to which that 
Creditor would not have been entitled had the Company been wound up on the 
Appointment Date;

(f) commence or take any further step in any arbitration against the Company or to 
which the Company is a party in relation to any matter arising or occurring 
before the Appointment Date;

(g) subject to clause 7(b), enforce its Security or take possession, sell or otherwise 
recover property subject to its Security; or

(h) otherwise enforce any right it may have or acquire.

6.4 Release upon Completion

(a) Subject to clause 6.7, all Claims by Creditors other than LMM are extinguished 
and released on Completion.

(b) To the extent not otherwise released by the Restatement Deed, all Claims by 
LMM as a Creditor are extinguished and released on Completion, except to the 
extent of the Reserved Debt.

6.5 Execution of all necessary documents

Each Creditor must, if required by the Company or the Deed Administrators, execute any 
document that the Company or a Deed Administrator may require from time to time to 
give effect to the releases in clause 6.4.

6.6 Bar to Claims

Subject to section 444D of the Corporations Act, this Deed may be pleaded by the 
Company or the Deed Administrators against any person having a Claim against the 
Company as an absolute bar and defence to any legal proceeding brought at any time in 
respect of that Claim.

6.7 Conversion of Claims

The Deed Administrators and the Creditors agree that, upon all Claims being released 
pursuant to clause 6.4, each Trust Creditor who had a Claim will be entitled to make a 
claim against the Trust Fund in accordance with the Trust Deed, which is equal in amount 
to that Creditor’s released Claim.

6.8 Excluded Creditors

The Excluded Creditors are not entitled to participate in or receive any distribution from, 
and will not prove to recover any Claim for the purposes of, or in relation to, the Trust 
Fund.
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7 LMM (as secured creditor)

(a) Subject to clause 6.3, nothing in this deed will restrict the right of LMM as
secured creditor to realise or otherwise deal with its security to the extent 
permitted by section 444D(2) of the Corporations Act.

(b) The restrictions in clause 6.3 cease to apply to LMM on the earliest to occur of 
the following:

(1) any of the Conditions Precedent is not satisfied by its Due Date;

(2) the termination of this Deed for any reason prior to Completion; and

(3) the termination of the Sale Agreement for any reason prior to 
Completion.

8 Owners of Property in the possession of a Deed Company

Nothing in this deed will restrict a right that an Owner who does not vote in favour of the 
Section 439C Resolution has in relation to the property of that Owner under section 
444D(3) of the Corporations Act.

9 Pre-completion steps

(a) From the Commencement Date, the Deed Administrators and Cockatiel will use 
all reasonable endeavours to procure the replacement of the Bank Guarantees 
with alternative security provided by Cockatiel or any of the Cockatiel 
Subsidiaries.

(b) From the Commencement Date, the Deed Administrators will use all reasonable 
endeavours to procure:

(1) the release to the Deed Administrators of all Cash Backing in respect 
of the Bank Guarantees; and

(2) the renaming of the Company to ACN 112 682 158 Limited.

(c) LMM will provide assistance as reasonably required to assist the Deed 
Administrators and Cockatiel in discharging their obligations under this clause 9.

10 Implementation

10.1 Implementation steps

On the Implementation Date, the parties must take the steps specified in clause 10.2 to
10.5.

10.2 Payments

(a) The Deed Administrators must:
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(1) pay the LMM Contribution to the Trustees to become part of the Trust 
Fund; and

(2) pay the Surplus Cash to LMM.

(b) To the extent that the Deed Administrators are holding insufficient funds to 
make the payment in clause 10.2(a)(1), LMM must pay the deficiency in the 
LMM Contribution to the Trustees to become part of the Trust Fund.  

10.3 Deed Poll of Release

The Deed Administrators must deliver a duly executed counterpart of the Deed Poll of 
Release to LMM. 

10.4 Completion of Sale Agreement

The Company, Cockatiel and LMM must perform each of the completion steps provided 
for in the Sale Agreement in the order set out in that agreement.

10.5 Share Transfer Deed

The Company and Cockatiel must exchange executed counterparts of the Share Transfer 
Deed and perform each of the completion steps provided for in the Share Transfer Deed.

10.6 Implementation steps interdependent

(a) The implementation steps as contemplated by clauses 10.2 to 10.5 must take 
place in the order of those provisions (or other order nominated in writing by 
LMM prior to Completion for the purposes of this clause 10.6) but are otherwise 
interdependent.

(b) If any of the implementation steps in clauses 10.2 to 10.5 are not completed, 
the parties must take such actions and steps as are necessary to put each of 
the parties in the same position as if none of the implementation steps in 
clauses 10.2 to 10.5 had occurred.

10.7 Release of Security

(a) Immediately upon completion of the implementation steps in clauses 10.2 to 
10.5:

(1) all BCCL Securities will be immediately and automatically released 
without any further action of any person;  

(2) to the extent not otherwise released by the Restatement Deed, the 
Company is released and discharged from the Secured Obligations, 
except to the extent of the Reserved Debt; and

(3) to the extent not otherwise released by the Restatement Deed, the 
LMM Securities in so far as they create any security interest over 
property of the Company (but not in respect of the property of any 
other Member of the Baralaba Group) will be immediately and 
automatically released without any further action of any person.

(b) LMM must, as soon as practicable after Completion, remove or procure the 
removal of all PPSA registrations against the Company in respect of the LMM 
Securities.
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(c) The Deed Administrators must, as soon as practicable after Completion, 
remove or procure the removal of all PPSA registrations against the Baralaba 
Group in respect of the BCCL Securities.

10.8 Trust Creditors’ available assets

The only property of the Company that is available to pay the Trust Creditors’ Claims is 
the assets of the Trust Fund which will comprise:

(a) the LMM Contribution;

(b) any interest received on funds held in the Trust Fund;

(c) the proceeds of any insurance claim in respect of which any Creditor would be 
entitled to priority of payment under section 562 of the Corporations Act; and

(d) the amount, if any, referred to in clause 11.4(c).

10.9 Consistency with the Corporations Act

(a) For the purposes of section 444DA of the Corporations Act, any Terminated 
Employee will retain a priority until Completion in respect of the assets of the 
Company under the Deed Administrators’ control, and thereafter, in respect of 
the assets of the Trust Fund at least equal to that they would have been entitled
to if the property of the Company had been applied in accordance with sections 
556, 560 and 561 of the Corporations Act. 

(b) For the purposes of section 444DB of the Corporations Act, the Deed 
Administrators (in their capacity as Trustees) must determine that a debt (or 
part thereof) by way of superannuation contribution (Superannuation Debt) is 
not admissible to proof as a Trust Creditor Claim if:

(1) that debt (or that part of the debt) by way of superannuation guarantee 
charge:

(A) has been paid; or

(B) is, or is to be admissible against the Company; and

(2) the Deed Administrators are satisfied that the superannuation 
guarantee charge is attributable to the Superannuation Debt. 

(c) If the Deed Administrators make a determination in accordance with clause 
10.7(b), the Superannuation Debt is to be treated as extinguished as against 
the Company.

11 Post Completion steps

11.1 Payment of further Surplus Cash

The Deed Administrators must pay any Surplus Cash that becomes available from time to 
time to LMM.

11.2 Deed Administrators to sell the Company shell

Without limiting the powers, functions and duties conferred on the Deed Administrators, 
the Deed Administrators must use reasonable endeavours to achieve a recapitalisation of 



65387983 Deed of Company Arrangement page 19
L\313360367.1

the Company following Completion through the sale of the ASX listed shell of the 
Company.

11.3 LMM to assist 

To assist the Deed Administrators in achieving a sale of the ASX listed shell and 
recapitalisation of the Company, and subject to:

(a) Completion having occurred; 

(b) unless LMM otherwise agrees in writing, the acquirer paying total consideration 
of not less than $400,000 to the Deed Administrators in relation to the 
recapitalisation of the Company; and

(c) LMM is satisfied, acting reasonably, that the proposed transaction will not 
adversely affect the interests of LMM or the Cockatiel Group,

LMM agrees to:

(d) transfer its shares in the Company to a transferee nominated by the Deed 
Administrators in writing for a consideration of one dollar; and

(e) release and extinguish its Claims to the Reserved Debt upon the Deed 
Administrators receiving the consideration referred to in clause 11.3(b).

11.4 Proceeds from recapitalisation

Without limiting clause 11.1, the Deed Administrators must pay the consideration 
received in relation to the recapitalisation of the Company as follows:

(a) firstly, in payment of their reasonable Costs and Remuneration in achieving the 
recapitalisation;

(b) next, the sum of $300,000 to LMM; and

(c) the balance, of any, to the Trustees to comprise part of the Trust Fund unless 
each Trust Creditor who is entitled to receive a distribution from the Trust Fund 
has been paid the full amount of that Creditor’s Claim in which case the balance 
must be paid to LMM.

12 Deed Administrators’ Appointment

12.1 Appointment

The Deed Administrators are appointed joint and several administrators of the Deed.

12.2 Acceptance of Appointment

The Deed Administrators:

(a) accept the appointment as administrators of the Deed; and

(b) agree to act as administrators of the Deed during the Deed Period or until the 
Deed Administrators retire or are removed from office in accordance with the 
Deed or the Corporations Act.
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12.3 Deed Administrators are agents

In exercising the powers conferred by the Deed and carrying out the duties arising under 
the Deed, the Deed Administrators will act as agent for and on behalf of the Company.

12.4 Management

The Deed Administrators will retain day to day management and control of the Company
until the Termination Date to the exclusion of the Directors.

12.5 Joint and several

The rights, powers and privileges of the Deed Administrators may be exercised by them 
jointly and severally.

12.6 Deed Administrators' resignation 

Any Deed Administrator may resign at any time by giving not less than 14 days’ prior 
written notice to the Company unless that resignation would result in there being no 
remaining Deed Administrator in which event the Deed Administrator must::

(a) convene a meeting of Creditors of the Company in accordance with clause 
16(a) for the purpose of nominating a replacement deed administrator;

(b) assign to a replacement deed administrator nominated by the Creditors the 
Deed Administrators' rights, title and benefit under this Deed; and

(c) do all things reasonably necessary to effect the assignment referred to in clause 
12.6(b).

13 Powers of the Deed Administrators 

13.1 General powers

The Deed Administrators are entitled to exercise all the rights, powers, privileges, 
authorities and discretions which are conferred by the Company’s’ constitution or 
otherwise by law on the Directors to the exclusion of the Directors, provided that the 
Deed Administrators will not be responsible for such statutory obligations that may 
continue to be imposed on the Directors during the Deed Period.

13.2 Additional powers

Without limiting the powers in clause 13.1, and for the purpose only of administering this 
Deed, the Deed Administrators have the following powers:

(a) to remove from office a Director;

(b) to appoint a person as a director of the Company, whether to fill a casual 
vacancy or not;

(c) to enter upon or take possession of the property of the Company;

(d) to lease or let on hire property of the Company;

(e) to insure property of the Company;

(f) to insure the Deed Administrators for actions taken during the Deed Period;
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(g) to repair or renew property of the Company;

(h) to call in, collect or convert into money the property of the Company;

(i) to administer the assets available for the payment of Claims in accordance with 
the provisions of this Deed;

(j) to borrow and grant security;

(k) to bring, prosecute and defend in the name and on behalf of the Company or in 
the name of the Deed Administrators any actions, suits or proceedings;

(l) to refer to arbitration any question affecting the Company;

(m) to resolve any dispute of any nature commercially;

(n) to make payments to any secured creditor of the Company and any person who 
is an Owner;

(o) to convene and hold meetings of the Members or Creditors of the Company for 
any purposes the Deed Administrators think fit;

(p) to appoint agents to do any business or to attend to any matter or affairs of the 
Company that the Deed Administrators are unable to do, or that it is 
unreasonable to expect the Deed Administrators to do, in person;

(q) to engage or discharge employees on behalf of the Company;

(r) to appoint a solicitor, accountant or other professionally qualified person to 
assist the Deed Administrators;

(s) to permit any person authorised by the Deed Administrators to operate any 
account in the name of the Company;

(t) to do all acts and execute in the name and on behalf of the Company all deeds, 
receipts and other documents, using the Company’s common or official seal 
when necessary;

(u) subject to the Bankruptcy Act 1966 (Cth), to prove in the bankruptcy of any 
contributory or debtor of the Company or under any deed executed under that 
act;

(v) subject to the Corporations Act, to prove in the winding up of any contributory or 
debtor of the Company or under any scheme of arrangement entered into, or 
deed of company arrangement executed, under the Corporations Act;

(w) to draw, accept, make or endorse any bill of exchange or promissory note in the 
name and on behalf of the Company;

(x) to take out letters of administration of the estate of a deceased contributory or 
debtor, and do any other act necessary for obtaining payment of any money 
due from a contributory or debtor, or the estate of a contributory or debtor, that 
cannot be conveniently done in the name of the Company;

(y) to defend any application for the winding up of the Company;

(z) to control the Company’s business, property and affairs;

(aa) to carry on the business of the Company on such terms and conditions and for 
such purposes and times and in such manner as the Deed Administrators think 
fit subject only to the limitations imposed by this Deed;

(bb) to perform any function and exercise any power that the Company or any of its 
Officers could perform or exercise if the Company was not subject to this Deed;
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(cc) to compromise any Claims brought by or against the Company on such terms 
as the Deed Administrators think fit and to take security for the discharge of any 
debt forming part of the property of the Company;

(dd) to do anything that is incidental to exercising a power set out in this clause; and

(ee) to do anything else that is necessary or convenient for the purpose of 
administering this Deed.

13.3 Solicitors and consultants

(a) The Deed Administrators may engage solicitors and consultants, and the 
Company will pay all costs of any solicitors and consultants engaged by the 
Deed Administrators.

(b) The Deed Administrators may delegate their powers under this clause 13
including by way of appointing agents and authorises such agents to act on 
behalf of the Deed Administrators or the Company.

13.4 No personal liability

During the Deed Period, the Deed Administrators are acting as the agent of the Company
and accept no personal liability for any acts, matters or omissions relating to things done 
or not done in that capacity, including (without limitation) any liability relating to any 
amounts payable by the Deed Administrators for services rendered, goods bought or 
property hired, leased, used or occupied by or on behalf of the Company.

14 Reporting

Except as required by law, the Deed Administrators are not required to report to 
Creditors. However, the Deed Administrators may, in their absolute discretion, report to 
Creditors during the Deed Period at such times as the Deed Administrators consider 
appropriate and on matters which the Deed Administrators consider ought to be brought 
to the attention of the Creditors.

15 Deed Administrators’ remuneration and indemnity

15.1 Remuneration

(a) The Deed Administrators are entitled to their reasonable Remuneration and 
their Costs on the basis of the time spent by the Deed Administrators, their 
partners and staff in the performance of services in connection with or in 
relation to the administration of the Company under Part 5.3A of the 
Corporations Act and this Deed and such time will be charged at the Deed 
Administrators' standard rates, from time to time, for work of that nature.

(b) The Deed Administrators acknowledge that from Completion their 
Remuneration and Costs will not be paid by the Company and will only be 
payable from the Trust Fund or, where applicable, the Administration Debts 
Payment Deed.
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15.2 Indemnity

The Deed Administrators and Administrators (whether or not they are still acting in either 
capacity) are entitled to be indemnified by the Company until Completion, and after 
Completion from the Trust Fund (except to the extent that they are entitled to be 
indemnified by the Company after Completion under the Administration Debts Payment 
Deed), for 

(a) all debts, liabilities, actions, suits, proceedings, accounts, claims, damages, 
awards and judgments whatsoever arising out of or in any way connected to the 
administration of the Company or their role as Administrators and incurred or 
sustained in good faith and without negligence;

(b) any amount which the Administrators are, or would but for the transactions 
contemplated by this Deed be, entitled to be indemnified out of the assets of the 
Company for, in accordance with the Corporations Act, at law or in equity, 
including any amounts payable pursuant to section 443A, section 443B or 
section 443BA of the Corporations Act;

(c) any debts, liabilities, damages, losses and remuneration to which the statutory 
indemnity under section 443D of the Corporations Act applies;

(d) any amount for which the Deed Administrators are entitled to exercise a lien at 
law or in equity on the property of the Company;

(e) the Deed Administrators’ Remuneration and Costs; and

(f) all debts, liabilities, actions, suits, proceedings, accounts, claims, damages, 
awards and judgments arising out of or in the course of the Deed and incurred 
or sustained in good faith and without negligence.

15.3 Continuing Indemnity

The indemnity in the Deed is a continuing indemnity and will endure for the benefit of the 
Legal Personal Representatives despite the removal of the Deed Administrators and the 
appointment of new Deed Administrators or the termination of the Deed for any reason 
whatsoever.

15.4 Indemnity not to be affected or prejudiced

The indemnity under clauses 15.2 and 15.3 will not:

(a) be affected, limited or prejudiced in any way by any irregularity, defect or 
invalidity in the appointment of the Deed Administrators and extends to cover 
any actions, suits, proceedings, accounts, liabilities, claims and demands 
arising in any way out of any defect in the appointment of the Deed 
Administrators or defect in the approval or execution of the Deed or otherwise; 
or

(b) affect or prejudice all or any rights that the Deed Administrators may have 
against the Company or any other person to be indemnified against the Costs, 
and liabilities incurred by the Deed Administrators in the performance of, or 
incidental to, any of the powers or authorities conferred on the Deed 
Administrators by the Deed or otherwise.

15.5 Deed Administrators’ lien

Until Completion, the Deed Administrators and Administrators (whether or not they are 
still acting in either capacity) are entitled to exercise a lien over the Company’s assets for 
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all amounts in respect of which they are entitled to an indemnity from the Company under 
clause 15.2.

15.6 Priority

The Deed Administrators' right of indemnity under clause 15.2 and their lien under clause 
15.5 have priority over the claims of all Creditors.

16 Application of the Corporations Act and Regulations to 
creditors’ meetings

(a) The Deed Administrators may convene a meeting or meetings of Creditors at 
any time in accordance with section 445F of the Corporations Act, and must 
convene such a meeting or meetings when required to do so under section 
445F(1)(b) of the Corporations Act. 

(b) Regulations 5.6.12 to 5.6.36A of the Regulations apply with such modifications 
as are necessary, to meetings of Creditors held under this Deed as if the 
references to ‘the liquidator’, ‘the liquidator or provisional liquidator’, ‘the 
liquidator, provisional liquidator or chairman’ or ‘the liquidator, provisional 
liquidator or trustee for debenture holders’, as the case may be, were 
references to the Deed Administrators.

17 Termination of the Deed

17.1 Termination on effectuation of Deed

Unless this Deed has been varied to give effect to a sale of the Company shell in 
accordance with clause 11 on or before the End Date, this Deed will terminate on the End
Date.

17.2 Termination on failure of Deed

This Deed automatically terminates in respect of the Company upon the happening of 
any one of the following events:

(a) the court makes an order terminating this Deed under section 445D of the 
Corporations Act; and 

(b) subject to section 445CA of the Corporations Act, the Creditors of the Company 
with a Claim which has not been released by this Deed pass a resolution 
terminating this Deed at a meeting convened under section 445F of the 
Corporations Act by notice setting out the proposed resolution.

17.3 Notice of effectuation of Deed

Upon termination in accordance with the provisions of clause 17.1, the Deed 
Administrators or one of them must immediately certify, in writing that the terms of this 
Deed have been fulfilled and, as soon as practicable, must lodge with ASIC a notice 
substantially in the following form in respect of the Company:
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‘We, [name of administrators] of [address] as administrators of the deed of 
company arrangement executed on [date], CERTIFY that the deed has been 
wholly effectuated in respect to Baralaba Coal Company Limited Subject to 
Deed of Company Arrangement) ACN 112 682 158.’

and the execution of the notice terminates this Deed and all Claims of Creditors of the 
Company will be extinguished, discharged and released if not extinguished or released 
earlier under this Deed.

17.4 Effect of termination

In accordance with section 445H of the Corporations Act, the termination or avoidance, in 
whole or in part, of this Deed does not affect the previous operation of this Deed.

17.5 Severance

If any part of this Deed is or becomes illegal, ineffective, invalid or unenforceable, that 
part will be severed from this Deed and that severance will not affect the effectiveness, 
validity or enforceability of the remaining part of this Deed.

17.6 Consequences of termination of the Deed for non-performance

Upon termination of the Deed under clause 17.2:

(a) the Company will be taken to have passed a special resolution under section 
491 of the Corporations Act that it be voluntarily wound up and that the Deed 
Administrators be the Company’s liquidators;

(b) Regulation 5.3A.07 of the Regulations will apply; and

(c) the Company will be wound up.

17.7 Survival of clauses

Despite any other provision of this Deed, clauses 1.6, 6.4, 6.5, 6.6, 6.7, 6.8, 10.7, 10.8
and 15 survive the termination of this Deed.

18 General

18.1 Variation

Subject to the provisions of the Corporations Act, a variation of any term of this Deed 
must be in writing and signed by all parties to this Deed.

18.2 Assignment

Rights arising out of or under this Deed are not assignable by a party without the prior 
written consent of the other parties.

18.3 Power of Attorney

The Company hereby irrevocably appoints each of the Deed Administrators jointly and 
severally as its attorney to exercise or refrain from exercising (in the Deed Administrators’ 
absolute discretion) any and all of the Company’s rights or powers in relation to or in 
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connection with its right, title and interest in the Assets and the Company will make, do 
and provide all things and documents reasonably necessary to give proper effect to this 
clause.

18.4 Further Assurances

Each party and each person bound by this deed must, at its own expense, do all things 
and execute all documents necessary to give full effect to this Deed and the transactions 
contemplated by it.

18.5 Governing Law

This deed is governed by the law in force in the State of Queensland.

18.6 Waiver

No party to this Deed may rely on the words or conduct of any other party as a waiver of 
any right unless the waiver is in writing and signed by the party granting the waiver.

The meanings of the terms used in this clause 18.6 are set out below.

Term Meaning

conduct includes delay in the exercise of a right.

right any right arising under or in connection with this Deed and includes 
the right to rely on this clause.

waiver includes an election between rights and remedies, and conduct 
which might otherwise give rise to an estoppel.

18.7 Counterparts

(a) This Deed may be executed in any number of counterparts.

(b) All counterparts, taken together, constitute one instrument.

(c) A party may execute this Deed by signing any counterpart.

19 Notices

19.1 Notice to be in writing

Any notice or document required to be given to or served upon any of the parties 
pursuant to or in connection with the Deed must be in writing. .
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19.2 Signing of Notice

Any notice or document may be given or signed on behalf of the party giving or serving 
the same by a director, secretary or other duly authorised person thereof.

19.3 How notice must be given and when notice is received

(a) Any notice or document must be given by one of the methods set out in the 
table below. 

(b) A notice or document is regarded as given and received at the time set out in 
the table below. 

However, if this means the notice or document would be regarded as given and received 
outside the period between 9.00am and 5.00pm (addressee’s time) on a Business Day 
(business hours period), then the notice or document will instead be regarded as given 
and received at the start of the following business hours period. 

Method of giving Notice When Notice is regarded as given and received

By hand to the nominated address When delivered to the nominated address

By pre-paid post When it would have been delivered in the ordinary course of 
post

By email to the nominated email 
address (set out in the details for 
each party to this Deed)

When the email (including any attachment) comes to the 
attention of the recipient party or a person acting on its 
behalf.

19.1 Notice must not be given by electronic communication 

A notice or document must not be given by electronic means of communication (other 
than email in accordance with clause 19.3).
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Schedule 1

Additional companies included in the Baralaba Group

 SE QLD Coal Pty Ltd (ACN 114 039 155);

 Cockatoo Coal Marketing Company Pty Ltd (ACN 135 488 381);

 Injune Coal Pty Limited (ACN 148 098 355);

 SE Qld Energy Pty Ltd (ACN 112 045 708);

 Surat Coal Pty Limited (ACN 010 678 869);

 Cockatoo Coal (Taroom) Pty Limited (ACN 081 022 308);

 Corella Coal Pty Limited (ACN 112 828 449);

 Independent Coal Pty Ltd (ACN 102 936 989);

 Blackwood Corporation Pty Ltd (ACN 103 651 538);

 Dingo Coal Pty Ltd (ACN 112 357 883);

 Drill Down Resources Pty Ltd (ACN 163 824 744); and

 Matilda Coal Pty Ltd (ACN 131 923 692).
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Schedule 2

Baralaba Creditors’ Trust Deed
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Baralaba Creditors’ Trust Deed

Date ►

Between the parties

Trustees Jason Preston, Shaun Robert Fraser and William James Harris
in their capacity as joint and several administrators of the Company

McGrathNicol, Level 12, 20 Martin Place, Sydney  NSW  2000 and 
Level 7, 175 Eagle Street, Brisbane  QLD  4000 in their capacity as 
joint and several administrators of the Company

Telephone: (07) 3333 9800 / (02) 9338 2600

Email: jharris@mcgrathnicol.com / sfraser@mcgrathnicol.com

Attention: Jamie Harris / Shaun Fraser

Company Baralaba Coal Company Limited (Administrators Appointed) 

ACN 112 682 158 of c/- McGrathNicol, Level 12, 20 Martin Place, 
Sydney NSW 2000 and Level 7, 175 Eagle Street, Brisbane  QLD  
4000

Telephone: (07) 3333 9800 / (02) 9338 2600

Email: jharris@mcgrathnicol.com / sfraser@mcgrathnicol.com

Attention: Jamie Harris / Shaun Fraser

LMM Liberty Metals & Mining Holdings, LLC

175 Berkeley Street, Boston, Massachusetts 02116, USA

Telephone: +1 617 357 9500

Email: NoticesLMM@lmi.com

Attention: Damon Barber and Mark Tomek
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Recitals 1 On 12 July 2017, Jason Preston, Shaun Robert Fraser and 
William James Harris were appointed as administrators of the 
Company pursuant to Part 5.3A of the Corporations Act. 

2 At a meeting commenced on 17 August 2017 and adjourned to 
[TBA] August 2017, and convened pursuant to section 439A of 
the Corporations Act, the Creditors of the Company resolved that 
the Company execute a deed of company arrangement under 
section 444B(2)(b) of the Corporations Act.

3 On or about the date of this Deed, the Deed Administrators, LMM
and the Company executed the DOCA pursuant to section 
444B(2)(b) of the Corporations Act.

4 The LMM Contribution will be transferred to the Trustees to settle 
the Trust in accordance with clause 10.2 of the DOCA.

5 The Company and the Trustees enter into this Deed as 
contemplated by the DOCA in order to facilitate a distribution by 
the Trustees to the Trust Creditors in their capacity as 
beneficiaries of the Trust Fund.

Governing law Queensland

This deed witnesses as follows:
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1 Definitions and interpretation

1.1 Definitions

Unless defined below, capitalised terms used in this Deed have the meaning set out in 
the DOCA.

Term Meaning

Admitted Claim the Claim of any Trust Creditor admitted by the Trustees after 
adjudication in accordance with clause 6 of this Deed.

Commencement Date the date that the DOCA is executed by the Deed Administrators 
and the Company.

Deed this creditors’ trust deed as amended from time to time.

Deed Administrator’s 
Costs

includes remuneration, costs, charges and expenses, including 
those incurred in connection with advisers, incurred in connection 
with the performance of the Deed Administrators’ duties, 
obligations and responsibilities under the Corporations Act and the 
DOCA during the Deed Period.

Dividend any amount paid to a Trust Creditor in respect of that Creditor’s 
Admitted Claim.

DOCA the deed of company arrangement executed by the Company and 
the Deed Administrators in accordance with the resolution referred 
to in Schedule 2 of this Deed.

Final Dividend the last Dividend amount paid by the Trustees to any Trust Creditor 
under this Deed.

GST has the meaning given in A New Tax System (Goods and Services 
Tax) Act 1999 (Cth).

Indemnity the indemnity in clause 10 of this Deed.
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Term Meaning

Insurance Proceeds all funds received by the Company from an insurer relating to an 
Insured Claim. 

Insured Claim a Claim which a Creditor has against the Company where:

 the Claim is not otherwise an Excluded Claim;

 the Company is insured against that Claim under a contract of 
insurance (not being a contract of reinsurance) entered into 
before the Appointment Date; and

 an amount in respect of that Claim would be payable by the 
insurer to the Company under the contract of insurance.

Insured Creditor any Creditor, to the extent that their Claim is an Insured Claim.

Remaining Creditor a Creditor who holds a Remaining Creditor Claim.

Remaining Creditor 
Claims

an Admitted Claim by a Trust Creditor which is not an Employee 
Priority Claim, an Insured Claim or a Trade Creditor Claim.

Termination Date the date on which the Trust terminates in accordance with clause 
14.

Trade Creditor a Creditor who holds a Trade Creditor Claim. 

Trade Creditor Claim an Admitted Claim by a Trust Creditor for a debt (within the 
meaning of section 459E of the Corporations Act) which arises out 
of:

 the provision of goods or services to the Company; or 

 the Company’s general trading and compliance activities prior 
to the Appointment Date,

and, for the avoidance of doubt, does not include any Claim for 
damages for breach of contract or Claim for any other unliquidated 
amount.

Trust the trust established by this Deed.

Trust Creditor’s Claim a Claim of a Trust Creditor. 

Trust Fund the trust fund contemplated by the DOCA and established under 
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Term Meaning

this Deed.

Trustee Act the Trusts Act 1973 (Qld).

Trustees jointly and severally, Jason Preston, Shaun Robert Fraser and 
William James Harris, in their capacity as trustees of the Trust and 
any successor to that office appointed pursuant to the Trustee Act.

Trustees’ Costs the costs, charges and expenses, incurred by the Trustees in 
connection with the performance of their duties, obligations and 
responsibilities as trustees of the Trust, including those incurred in 
connection with advisers.

Trustee's 
Remuneration

the remuneration of the Trustees referred to in clause 9. 

1.2 Interpretation

In the Deed, unless the subject or context otherwise requires:

(a) headings and bold type are for convenience only and do not affect the 
interpretation of this Deed;

(b) the singular includes the plural and the plural includes the singular;

(c) words of any gender include all genders;

(d) other parts of speech and grammatical forms of a word or phrase defined in this 
Deed have a corresponding meaning;

(e) a reference to a person includes any company, partnership, joint venture, 
association, corporation or other body corporate and any government agency 
as well as an individual;

(f) a reference to a clause, party, part, schedule, attachment or exhibit is a 
reference to a clause or part of, and a party, schedule, attachment or exhibit to, 
this Deed;

(g) a reference to any legislation includes all delegated legislation made under it 
and amendments, consolidations, replacements or reenactments of any of 
them;

(h) a reference to a document (including this Deed) includes all amendments or 
supplements to, or replacements or novations of, that document;

(i) a reference to ‘$’, ‘A$’ or ‘dollar’ is to Australian currency unless denominated 
otherwise; 

(j) a reference to any time is, unless otherwise indicated, a reference to that time in 
Brisbane;
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(k) a term defined in or for the purposes of the Corporations Act has the same 
meaning when used in this Deed;

(l) a reference to a party to a document includes that party’s successors and 
permitted assignees;

(m) no provision of this Deed will be construed adversely to a party because that 
party was responsible for the preparation of this Deed or that provision;

(n) any agreement, representation, warranty or indemnity by two or more parties 
(including where two or more persons are included in the same defined term) 
binds them jointly and severally;

(o) any agreement, representation, warranty or indemnity in favour of two or more 
parties (including where two or more persons are included in the same defined 
term) is for the benefit of them jointly and severally; and

(p) a reference to a body, other than a party to this Deed (including an institute, 
association or authority), whether statutory or not:

(1) which ceases to exist; or

(2) whose powers or functions are transferred to another body,

is a reference to the body which replaces it or which substantially succeeds to 
its powers or functions.

1.3 Inconsistency with Act or Regulations

If there is any inconsistency between the provisions of this Deed and the Corporations 
Act or Regulations, this Deed shall prevail to the extent permitted by law.

1.4 Other inconsistencies

If there is any inconsistency between the provisions of this Deed and the constitution of 
the Company and any other obligation binding on the Company, the provisions of this 
Deed shall prevail to the extent of the inconsistency, and all persons bound by this Deed 
agree to sign all documents and do all things necessary to remove such inconsistency, 
the costs of which shall be borne by the Company.

1.5 Business Days

Except where otherwise expressly provided, if the day on or by which any act, matter or 
thing is to be done as required by this Deed is a day other than a Business Day, such act, 
matter or thing shall be done on the immediately succeeding Business Day.

2 Payment of Trust Fund

Subject to the terms of the DOCA: 

(a) on the Implementation Date, and in accordance with clause 10.2 of the DOCA, 
the Deed Administrators and/or LMM (as may be required by clause 10.2 of the 
DOCA), will pay the LMM Contribution to the Trustees; and

(b) subsequently, the Deed Administrators will pay to the Trustees:

(1) the amount, if any, referred to in clause 11.4(c) of the DOCA; and

(2) all Insurance Proceeds received by the Deed Administrators.
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3 Declaration of Trust

3.1 Declaration

The Trustees acknowledge and declare that subject to clause 4.3, the amounts received 
from time to time under clause 2 of this Deed will be held on trust by the Trustees:

(a) for the Trust Creditors;

(b) for any surplus remaining in the Trustees' hands after all other proper 
payments, for LMM, 

on the terms in this Deed.

3.2 Name of Trust

The trust constituted by this Deed will be called the BCCL Creditors’ Trust.

3.3 Trustees’ powers

Without limiting the powers that the Trustees have by operation of the Trustees Act, for 
the purposes of administering the trust created by this Deed, the Trustees have the 
following powers:

(a) to administer the Trust Fund in accordance with the provisions set out in the 
DOCA and this Deed;

(b) to fulfil the Trustees' obligations in accordance with the terms of this Deed;

(c) to sell, re-invest or otherwise deal with the assets of the Trust Fund;

(d) to perfect title in any assets of the Trust Fund;

(e) to insure any assets of the Trust Fund;

(f) to, at any time, call meetings of the Creditors for the purpose of considering the 
variation or termination of this Deed in accordance with the provisions of this 
Deed;

(g) to admit Claims to proof in accordance with the provisions of the DOCA and this 
Deed;

(h) to determine Admitted Claims and then to pay Dividends in accordance with the 
terms of this Deed;

(i) to act as attorney for the Company or any other person for any purpose 
associated with the Trust or this Trust Fund;

(j) to enforce compliance with the terms of this Deed;

(k) to accept the transfer of any shares, stocks, debentures, debenture stock, 
annuities, bonds, obligations or other securities of whatever nature that may at 
any time be transferred to it;

(l) to enter upon or take possession of the Trust Fund and to collect the revenue or 
income from or interest on the Trust Fund and exercise any rights or powers 
relating to any part of the Trust Fund;

(m) to bring, prosecute and defend any claim, action, suit or proceeding, which 
power includes the power to bring and defend any claim, counter-claim, set-off, 
action, suit or proceeding in either of the Company’s name or (after assignment) 
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in the Trustees’ name, to enforce any right, claim or cause of action that forms 
part of the Trust Fund, and to that end:

(1) to issue or accept service of any writ, summons or other legal process 
and to appear or be represented in any court and before all wardens, 
magistrates or judicial or other officers as the Trustees think fit and to 
commence or defend and conduct any action or other proceeding in 
any court of justice in relation to the Trust Fund and any claim, 
proceeding or action forming part of the Trust Fund and to prosecute, 
discontinue, compromise, stay, terminate or abandon that proceeding 
or action as the Trustees think fit;

(2) to appoint any solicitor and counsel to prosecute or defend in those 
proceedings as occasion may require; and

(3) to take any other lawful ways and means for the recovering or getting 
in any of the Trust Fund;

(n) to convene and hold meetings of the Trust Creditors for any purpose as the 
Trustees consider fit;

(o) to permit any person authorised by the Trustees to operate any account in the 
name of the Trust;

(p) to do all acts and execute in the name and on behalf of the Trust all deeds, 
receipts and other documents;

(q) to draw, accept, make or endorse any bill of exchange or promissory note in the 
name and on behalf of the Trust;

(r) subject to the Corporations Act, to prove in the winding up of or under any 
scheme of arrangement entered into by, or deed of company arrangement 
executed by, any contributory or debtor of the Trust;

(s) to bring or defend an application for the vesting or winding up of the Trust;

(t) to report to the Trust Creditors from time to time;

(u) to make interim or other distributions of the Trust Fund;

(v) to appoint agents to do any business or attend to any matter or affairs of the 
Trust that the Trustees are unable to do, or that it is unreasonable to expect the 
Trustees to do, in person;

(w) to appoint a solicitor, accountant or other professionally qualified person to 
assist the Trustees;

(x) to compromise any claim, action, suit or proceeding brought by or against the 
Trustees on such terms as the Trustees consider fit, which power includes the 
power to compromise any claim, action, suit or proceeding referred to in 
paragraph (m) of this clause;

(y) to provision for and set aside a sum or sums equal to an amount which the 
Trustees reasonably anticipate may be payable in respect of any tax, including 
income tax, capital gains tax or GST;

(z) to do anything incidental to exercising a power set out in this Deed; and

(aa) to do anything else that is necessary or convenient for administering the Trust. 
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4 Trust Fund

4.1 Trust Fund

The Trust Fund shall be comprised of the amounts the Trustees receive from time to time 
under clause 2 of this Deed.

4.2 Trust Deed

The Trust Fund is to be held by the Trustees for the benefit of the Trust Creditors on the 
terms of this Deed.

4.3 Distribution of Insurance Proceeds

(a) All Insurance Proceeds received by the Trustees will be applied as follows:

(1) firstly, in payment of all costs, fees and expenses of and incidental to 
getting in those moneys incurred by the Administrators, Trustees or 
the Deed Administrators (as the case may be); 

(2) next, in payment of the relevant Insured Claim to the Insured Creditor;
and

(3) any surplus is to be held by the Trustees as part of the Trust Fund.

(b) The Admitted Claims of an Insured Creditor will be reduced by all payments 
made under clause 4.3(a), and the Insured Creditor will only be entitled to a 
distribution from the Trust Fund for the balance (if any) of its Admitted Claims.

(c) For the avoidance of doubt, upon the receipt by the Insured Creditor of all of the 
moneys to which it is entitled pursuant to clauses 4.3(a) and 4.4, all Claims of 
the Insured Creditor are released. 

4.4 Distribution of the Trust Fund

(a) Subject to clauses 4.3, 4.4(b) and 4.4(c), the Trust Fund will be available for 
distribution to the Trust Creditors as follows:

(1) first, to the Trustees in satisfaction of the Trustees’ Remuneration and 
the Trustee's Costs (which may include an amount of the Trustees’ 
Remuneration and the Trustee's Costs which are estimated to be 
incurred by the Trustees up to the Termination Date);

(2) next, to the relevant Trust Creditors, the amount of any Employee 
Priority Claims;

(3) next: 

(A) where there are sufficient funds available to make a 
distribution in full payment of each Trade Creditor Claim, to 
the Trade Creditors in payment of the amount of their Trade 
Creditor Claims; and

(B) where there are insufficient funds to make a distribution in 
full payment of all Trade Creditor Claims, the amount of 
each Trade Creditor Claim is to be paid on a pro rata basis;
and

(4) next:
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(A) where there are sufficient funds available to make a 
distribution in full payment of each Remaining Creditor
Claim, to the Remaining Creditors in payment of the amount 
of their Remaining Creditor Claims; or

(B) where there are insufficient funds to make a distribution in 
full payment of all Remaining Creditor Claims, the amount of 
each Remaining Creditor Claim is to be paid on a pro rata
basis.

(b) For the purposes of section 444DA of the Corporations Act, any Employee 
Priority Claim will retain a priority in respect of the assets of the Trust Fund at 
least equal to that they would have been entitled to if the property of the 
Company had been applied in accordance with sections 556, 560 and 561 of 
the Corporations Act. 

(c) For the avoidance of doubt, no distributions will be made in respect of a Trust 
Creditors Claim unless that Trust Creditor’s Claim is an Admitted Claim.

(d) The Trustees may distribute the Trust Fund at such times as the Trustees 
consider, in their absolute discretion, is appropriate and feasible to do so, 
including making distributions under any lower ranking subclause in clause 
4.4(a) in advance of making any payments under any higher ranking subclause,
on the basis that they have retained sufficient funds to ensure that any 
payments to be made under those higher ranking subclauses will be made 
when the time comes to do so.

4.5 Surplus in the Trust Fund

In the event that there is:

(a) a surplus or balance in the Trust Fund after the Trust Creditors have received 
their distribution in accordance with clause 4.4; or

(b) a remaining balance of any distribution of trust property to Trust Creditors which 
has remained under the control of the Trustees and has been unclaimed for 
more than 6 months after the day on which the Trustees declare their intention 
to distribute a Final Dividend in accordance with this Deed,

and the Trustees have not made and do not apprehend that they will make a claim on the 
Indemnity, such surplus or balance shall be paid by the Trustees to LMM. 

4.6 Postponement

Should proceedings be brought by any person in respect of the distribution of the Trust 
Fund, and the Trustees have made or apprehend that they will make a claim on the 
Indemnity, then the Trustees are entitled at their sole discretion to postpone the payment 
of any dividend until determined by the Trustees.

5 Perpetuity Period

Notwithstanding any other provision in this Deed, each

(a) interest in property; and

(b) Trustees' power over or in connection with property,
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created or granted by this Deed that, but for this provision, might vest, take effect, or be 
exercisable after the expiry of eighty (80) years commencing on the date of this Deed, but 
which has not vested or taken effect by that date,

(c) will vest or take effect on the last day of that period; and

(d) is exercisable only on or before the last day of that period.

6 Claims

6.1 Admissibility of Claims

(a) Upon this Deed being settled and upon Completion, in accordance with clause 
6.7 of the DOCA, all Claims of the Trust Creditors against the Company will 
convert to and become claims against the Trust Fund under this Deed, equal in 
amount to the released Claims. 

(b) Interest will not accrue or be payable on any Admitted Claim.

6.2 Trustees’ discretion

The Trustees may, in their absolute discretion:

(a) admit all or part of a Claim; 

(b) reject all or part of a Claim; or

(c) pay any Admitted Claim,

in accordance with the provisions of this Deed.

6.3 Determination of Claims

(a) Subdivisions A, B, C, D and E of Division 6 of Part 5.6 of the Corporations Act
(except  sections 554A(3) to 554A(8) and section 556 (other than to the extent 
expressly incorporated)) apply to Claims under this Deed as if references to the 
liquidator were references to the Trustees and references to winding up were 
references to this Deed, and with such other modifications as are necessary to 
give effect to this Deed, except to the extent that those provisions are varied or 
excluded expressly or impliedly by this Deed.

(b) Regulations 5.6.11A, 5.6.37, 5.6.39 to 5.6.43 (inclusive), 5.6.44 to 5.6.53 
(inclusive) and 5.6.55 to 5.6.72 (inclusive) of the Regulations shall apply to this 
Deed and to the Trustees as if references to the liquidator were references to 
the Trustees and references to winding up were references to this Deed, and 
with such other modifications as are necessary to give effect to this Deed, 
except to the extent that those provisions are varied or excluded expressly or 
impliedly by this Deed.

(c) The Trustee may make interim distributions of trust property under this Deed.

(d) The Trustee must declare and distribute trust property under this Deed as soon 
as practicable after the Trust comes into effect under clause 3.1.  However, 
subject to clauses 6.3(a) and 6.3(b), the Trustee has an absolute and unfettered 
discretion as to the admission of Claims, and the amount and timing of the 
distribution of the trust property in payment of Admitted Claims.
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(e) Where the Trustee proposes to reject a Claim (whether in part or in full) the 
Trustee shall send a notice to the Claimant informing the Claimant of the 
proposed rejection and giving the party 14 days within which to make an 
application to the Court under Chapter 2, Part 4 of the Uniform Civil Procedure 
Rules 1999 (Qld) to determine the questions relating to the Claim. 

6.4 Retention of and access to records

The Trustees may at any time inspect the books and records of the Company and the 
Company authorises the Trustees and their staff to enter the Company’s premises for the 
purpose of conducting such an inspection and for the purpose of doing anything 
necessary or desirable in the exercise of their powers and discretions and the 
performance of their duties, obligations and responsibilities as Trustees under this Deed.

6.5 Superannuation debts not admissible

If the Trustees determine that the whole of a Claim is, save for this clause, otherwise 
admissible to proof under the terms of this Deed by virtue of being by way of a 
superannuation contribution, such Claim is not admissible to proof if:

(a) a debt by way of superannuation guarantee charge:

(1) has been paid and to that extent only; or

(2) is, or is to be, admissible to proof under this Deed; and

(b) the Trustees are satisfied that the superannuation guarantee charge is 
attributable to the whole of that Claim.

For the purposes of this clause “superannuation contribution” has the meaning given in 
section 556 of the Corporations Act.

6.6 Creditors’ costs and expenses

Any costs and expenses incurred by a Trust Creditor in asserting a Claim under this 
Deed will be borne by that Creditor and will not form part of that Creditor’s Claim under 
this Deed.

6.7 Abandonment of Claims

A Trust Creditor will have abandoned, and will be taken for all purposes to have 
abandoned, all Claims and all other entitlements (if any) in the Trust Fund:

(a) which are not the subject of a proof lodged with the Deed Administrators or the 
Trustees in the form required by the Trustees prior to the declaration of a Final 
Dividend; or

(b) which have been rejected by the Trustees and which are not the subject of any 
appeal or application to the Court within the time allowed under clause 6.3(e).

6.8 Discharge of Claims

All Trust Creditors having a Claim must accept their Admitted Claims under this Deed (if 
any) in full satisfaction and complete discharge of all claims which they have or claim to 
have against the Trustees or the Trust Fund and each of them will, if called upon to do 
so, execute and deliver to the Trustees such forms of release of any such claim as the 
Trustees require.
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6.9 Claims extinguished

On payment of the Final Dividend to the Trust Creditors from the Trust Fund, all Claims 
against the Trust Fund are extinguished and each Trust Creditor will, if called upon to do 
so, execute and deliver to the Trustees such forms of release of any Claim as the 
Trustees require.

6.10 Bar

After distribution of the Final Dividend from the Trust Fund, the Trustees may plead this 
Deed in bar to any Trust Creditor’s Claim.

6.11 Excluded Creditors

The Excluded Creditors are not entitled to participate in or receive any distribution from, 
and will not prove to recover any Claim for the purposes of, and in relation to, the Trust 
Fund.

7 GST on Claims

7.1 Definitions

Words and expressions used in this clause 7 which are defined in the GST Act have the 
same meaning in this clause

7.2 GST credits on Claims which have been or will be claimed by the 
Company

To the extent that input tax credits on Admitted Claims have been or will be claimed by 
any of the Company, the parties agree and acknowledge that following the payment of 
distributions to those Creditors by the Trustees from the Trust Fund, the Company by its 
Deed Administrators will be responsible for making any adjustment required by the 
provisions of the GST Act insofar as those adjustments relate to those Admitted Claims
and Practice Statement  PS LA 2012/1 (GA) will be applied by the Company to calculate 
the impact of those adjustments.

7.3 GST credits for Administration Debts and Deed Administrators' 
Costs

To the extent that:

(a) an input tax credit is available in respect of an Administration Debt or a Deed 
Administrators' Cost; and

(b) neither the Administrator nor the Deed Administrator is able to claim  that input 
tax credit because it is attributable to a tax period that arises after the date on 
which the GST registration of the Administrator or the Deed Administrator's 
ends,

then, the parties agree and acknowledge that the Company is responsible for claiming 
that  input tax credit.
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7.4 GST credits during operation of Trust

The parties agree and acknowledge that  to the extent that an input tax credit is available 
in respect of a Trustee Cost which is incurred and paid for by the Trustees during the 
operation of the Trust, the Trustees (acting in their capacity as Trustees of the Trust) will 
be responsible for the claiming those input tax credits.

8 Meetings of Creditors

The Trustees may at any time convene a meeting of Trust Creditors and except to the 
extent (if any) they are excluded or modified by or are inconsistent with the terms of this 
Deed, regulations 5.6.11 to 5.6.36A of the Regulations apply, with such modifications as 
are necessary, to meetings of the Trust Creditors as if the references to the liquidator, the 
liquidator or provisional liquidator, the liquidator, provisional liquidator or chairperson, or a 
liquidator, provisional liquidator or trustee for debenture holders, as the case may be, 
were references to the Trustees.

9 Remuneration of Trustees

The Trustees:

(a) are to be remunerated at the usual rates charged by McGrathNicol from time to 
time in respect of any work done by the Trustees, and any partner or employee 
of the Trustees, in connection with:

(1) the exercise of their powers and discretions and performance of their 
duties, obligations and responsibilities as Administrators and/or Deed 
Administrators, even though that remuneration has not been approved 
by the Creditors under section 449E of the Corporations Act;

(2) the payment of the Administration Debts which are the subject of the 
Administration Debts Payment Deed;

(3) the calling for and adjudicating upon proofs of Claims;

(4) the distribution of the Trust Fund;

(5) the exercise of their powers and discretions and performance of their 
duties, obligations and responsibilities as Trustees under this Deed; 
and

(b) acknowledge that the Trustees’ Costs, including costs, charges and expenses 
(including those incurred in connection with advisers) incurred in connection 
with the foregoing, including any stamp duty payable by them in respect of this 
Deed will be payable from the Trust Fund.

10 Indemnity

10.1 Indemnity

The Trustees are entitled to be indemnified out of the Trust Fund for all actions, suits, 
proceedings, accounts, claims and demands arising out of or relating to this Deed which 
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may be commenced, incurred by or made on the Trustees by any person and against all 
costs, charges and expenses incurred by the Trustees in respect of them, provided that 
the Trustees shall not be entitled to an indemnity in respect of any liabilities or demands 
to the extent that the indemnification contravenes the Corporations Act or the Trustee 
Act.

10.2 Continuing indemnity

This indemnity takes effect on and from the Commencement Date and will be without 
limitation as to time and will operate notwithstanding the removal of the Trustees (or 
either of them) and the appointment of new trustees or the termination of this Trust for 
any reason whatsoever.

10.3 Indemnity not to be affected or prejudiced

The indemnity under clause 10.1 will not:

(a) be affected, limited or prejudiced in any way by any irregularity, defect or 
invalidity in the appointment of the Trustees and will extend to all actions, suits, 
proceedings, accounts, liabilities, claims and demands arising in any way out of 
any defect in the appointment of the Trustees, the approval and execution of 
this Deed or otherwise; or

(b) affect or prejudice all or any rights that the Trustees may have against any other 
person to be indemnified against the costs, charges, expenses and liabilities 
incurred by the Trustees of or incidental to the exercise or performance of any 
of the powers of authorities conferred on the Trustees by this Deed or 
otherwise.

11 Liability

11.1 Exclusion of liability

(a) The Trustees, and the Trustees’ partners and employees, are not liable for any 
loss or damage occasioned to the Trust Property or to any person by:

(1) the exercise of any discretion or power conferred by this Deed or by 
law on the Trustees or any delay or failure to exercise any of those 
discretions or powers;

(2) any breach of duty or trust, unless it is proved to have been 
committed, made or omitted in personal, conscious and fraudulent 
bad faith by the Trustees, partner or employee; or

(3) any disclosure by the Trustees or the officer of any document, matter 
or thing relating to the Trust, the Trust Property or any Trust Creditor.

(b) All persons claiming any interest in the Trust Property must be treated as taking 
it with and subject to notice of the protection conferred by this clause 10.

11.2 Proceedings against co-trustee

The Trustees are not bound to take any proceeding against a co-trustee for any breach or 
alleged breach of trust committed by the co-trustee.
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11.3 Reliance on advice

Where the Trustees act in reliance upon the advice of any solicitor instructed on behalf of 
the Trust in relation to the interpretation of the provisions of this Deed or any document or 
statute or any matter concerning the administration of the Trust, the Trustees are not 
liable to any person in respect of any act done or omitted to be done by the Trustees in 
accordance with the advice.

12 Trustees' retirement 

Any Trustee may retire at any time by giving not less than 14 days’ prior written notice to 
the Company unless that retirement would result in there being no remaining Trustee in 
which event the Trustees must:

(a) convene a meeting of Trust Creditors in accordance with clause 7 of this Deed 
for the purpose of approving the appointment of a replacement trustee;

(b) assign to a replacement trustee nominated by the Trust Creditors the Trustees’ 
rights, title and benefit under this Deed; and

(c) do all things reasonably necessary to effect the assignment referred to in clause 
12(b).

13 Trustees not obliged to take action

The Trustees will not be obliged to take any action under this Deed until such time as 
there are sufficient funds in hand and immediately available to them without prior or 
apprehended claim as referred to in clauses 4.5 and 4.6 to pay their remuneration, costs, 
fees and expenses.

14 Termination

14.1 Termination of the Trust

This Trust will terminate:

(a) when the whole of the Trust Fund has been distributed in accordance with this 
Deed; or

(b) upon the expiry of the perpetuity period referred to in clause 5,

whichever occurs first.

14.2 Meeting of Trust Creditors

The Trustees must convene a meeting of Trust Creditors to consider a resolution to vary 
this Deed or terminate the Trust if:

(a) at any time prior to the termination of the Trust, the Trustees determine that it is 
no longer practicable or desirable to continue to implement or carry out this 
Deed; or
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(b) the Court so orders.

14.3 Termination of the Trust by Court order and Trust Creditors' 
resolution

This Trust will terminate if:

(a) a Court so orders; or

(b) the Trust Creditors pass a resolution terminating this Trust at a meeting duly 
convened pursuant to clause 14.2.

In that event, any remaining part of the Trust Fund must be immediately paid to LMM and 
shall not be available for distribution to Trust Creditors.

14.4 Report to Trust Creditors

Upon a meeting being convened pursuant to clause 14.2, the Trustees must send each 
Trust Creditor prior to the meeting a report as to the state of affairs of the Trust 
accompanied by such financial statements as the Trustees think fit. The report must 
include:

(a) a statement explaining the circumstances which have caused the Trustees to 
convene the meeting pursuant to clause 14.2; and

(b) a statement that this Trust will be terminated if the Trust Creditors so resolve.

14.5 Previous operation of this deed preserved

The termination or avoidance, in whole or in part, of this Trust does not affect the efficacy 
of any act done prior to the termination or avoidance.

14.6 Variation of Deed

This Deed may be varied:

(a) with the consent of the Trustees by resolution passed at a meeting of Trust 
Creditors by a majority of Trust Creditors in number and in value, but only if the 
variation is not materially different from the proposed variation set out in the 
notice of that meeting and provided that the variation does not materially 
prejudice the interests of any class of Trust Creditors without the approval of a 
majority of that class of Trust Creditors in number and value; or

(b) by the Court upon application of any of the Trust Creditors or the Trustees in 
accordance with sections 94 and 95 of the Trustee Act.

15 General

15.1 Invalidity and enforceability

(a) If any provision of this Deed is invalid under the law of any jurisdiction the 
provision is enforceable in that jurisdiction to the extent that it is not invalid, 
whether it is in severable terms or not.
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(b) Clause 15.1(a) does not apply where enforcement of the provision of this Deed 
in accordance with clause 15.1(a) would materially affect the nature or effect of 
the parties’ obligations under this Deed.

15.2 Waivers

(a) No party to this deed may rely on the words or conduct of any other party as a 
waiver of any right unless the waiver is in writing and signed by the party 
granting the waiver.

(b) The meanings of the terms used in this clause 15.2 are set out below.

Term Meaning

conduct includes delay in the exercise of a right.

right any right arising under or in connection with this Deed and includes 
the right to rely on this clause.

waiver includes an election between rights and remedies, and conduct 
which might otherwise give rise to an estoppel.

15.3 Counterparts

(a) This Deed may be executed in any number of counterparts.

(b) All counterparts, taken together, constitute one instrument.

(c) A party may execute this deed by signing any counterpart.

15.4 Governing law 

This Deed is governed by the law in force in the State of Queensland.

15.5 Further action to be taken at each party’s own expense

Each party must, at its own expense, do all things and execute all documents necessary 
to give full effect to this deed and the transactions contemplated by it.

15.6 Entire agreement

This Deed states all the express terms agreed by the parties in respect of its subject 
matter. It supersedes all prior discussions, negotiations, understandings and agreements 
in respect of its subject matter.

15.7 No reliance

No party has relied on any statement by any other party not expressly included in this 
Deed.
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15.8 Relationship of the parties

Nothing in this Deed gives a party authority to bind any other party in any way.

15.9 Exercise of rights

(a) Unless expressly required by the terms of this Deed, a party is not required to 
act reasonably in giving or withholding any consent or approval or exercising 
any other right, power, authority, discretion or remedy, under or in connection 
with this Deed.

(b) A party may (without any requirement to act reasonably) impose conditions on 
the grant by it of any consent or approval, or any waiver of any right, power, 
authority, discretion or remedy, under or in connection with this Deed. Any 
conditions must be complied with by the party relying on the consent, approval 
or waiver.

15.10 Stamp duty

Any stamp duty assessed on this Deed is to be paid out of the Trust Fund.

16 Notices

16.1 Form of Notice 

A notice or other communication to a party under this Deed (Notice) must be: 

(a) in writing and in English and signed by or on behalf of the sending party; and

(b) addressed to that party in accordance with the details nominated in Schedule 2
(or any alternative details nominated to the sending party by Notice).

16.2 How Notice must be given and when Notice is received

(a) A Notice must be given by one of the methods set out in the table below. 

(b) A Notice is regarded as given and received at the time set out in the table 
below. 

However, if this means the Notice would be regarded as given and received outside the 
period between 9.00am and 5.00pm (addressee’s time) on a Business Day (business 
hours period), then the Notice will instead be regarded as given and received at the start 
of the following business hours period. 

Method of giving Notice When Notice is regarded as given and received

By hand to the nominated address When delivered to the nominated address

By pre-paid post to the nominated 
address

At 9.00am (addressee’s time) on the second Business 
Day after the date of posting
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By fax to the nominated fax 
number

At the time indicated by the sending party’s transmission 
equipment as the time that the fax was sent in its 
entirety. 

However, if the recipient party informs the sending party 
within 4 hours after that time that the fax transmission 
was illegible or incomplete, then the Notice will not be 
regarded as given or received. When calculating this 
4 hour period, only time within a business hours period is 
to be included.

By email to the nominated email 
address

When the email (including any attachment) comes to the 
attention of the recipient party or a person acting on its 
behalf.

16.3 Notice must not be given by electronic communication 

A Notice must not be given by electronic means of communication (other than fax and 
email as permitted in clause 16.2).
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Schedule 1

Notice details

Clause 15.1

Trustees Jason Preston, Shaun Robert Fraser and William James Harris in their 
capacity as joint and several administrators of the Company

Address McGrathNicol, Level 12, 20 Martin Place, Sydney  NSW  2000

Attention Shaun Robert Fraser 

Phone (02) 9338 2600

Fax

Email jharris@mcgrathnicol.com / sfraser@mcgrathnicol.com

Company Baralaba Coal Company Limited (Subject to Deed of Company 
Arrangement)

Address c/- McGrathNicol, Level 12, 20 Martin Place, Sydney  NSW  2000

Attention Shaun Robert Fraser 

Phone (02) 9338 2600

Fax

Email jharris@mcgrathnicol.com / sfraser@mcgrathnicol.com

LMM Liberty Metals & Mining Holdings, LLC

Address 175 Berkeley Street, Boston, Massachusetts 02116, USA

Attention Damon Barber and Mark Tomek

Phone +1 617 357 9500

Fax

Email NoticesLMM@lmi.com
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Signing page

Executed as a deed

Trustee

Signed sealed and delivered by 
Jason Preston 

sign here ►

print name

in the presence of

sign here ►

Witness

print name

Trustee

Signed sealed and delivered by 
Shaun Robert Fraser

sign here ►

print name

in the presence of

sign here ►

Witness

print name



65523112 page 23

Trustee

Signed sealed and delivered by 
William James Harris 

sign here ►

print name

in the presence of

sign here ►

Witness

print name

Signed sealed and delivered by 
Baralaba Coal Company Limited (Subject to Deed of Company 
Arrangement) ACN 112 682 158
by its joint and several Deed Administrator

sign here ►

Deed Administrator

print name

in the presence of

sign here ►

Witness

print name
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Signed sealed and delivered by 
Liberty Metals & Mining Holdings, LLC

date date

Signed for and on behalf of

Liberty Metals & Mining 
Holdings, LLC

by

Signed for and on behalf of

Liberty Metals & Mining 
Holdings, LLC

by

sign here ► sign here ►

Officer Officer

print name print name
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Deed Poll of Release

Date ►

Given by Baralaba Coal Company Limited (Subject to Deed of Company 
Arrangement) 

ACN 112 682 158 of c/- McGrathNicol, Level 12, 20 Martin Place, 
Sydney NSW 2000 and Level 7, 175 Eagle Street, Brisbane  QLD  
4000

Telephone: (07) 3333 9800 / (02) 9338 2600

Email: jharris@mcgrathnicol.com / sfraser@mcgrathnicol.com

Attention: Jamie Harris / Shaun Fraser

For the benefit of Liberty Metals & Mining Holdings, LLC

175 Berkeley Street, Boston, Massachusetts 02116, USA

Telephone: +1 617 357 9500

Email: NoticesLMM@lmi.com

Attention: Damon Barber and Mark Tomek

Cockatiel Coal Pty Ltd

ACN 096 909 634

Telephone: 

Email: 

Attention: 

and each of the other ‘Released Persons’ as defined in this deed 
poll

Recitals 1 At a meeting held on [DATE] convened pursuant to s439A of the 
Corporations Act (following an adjournment of the meeting on 17 
August 2017), the creditors of the Company resolved that it 
execute a DOCA pursuant to section 444B(2)(b) of the 
Corporations Act.

2 The DOCA was executed and became effective on [DATE], and 
completion occurred under the DOCA on [DATE].

3 This deed poll is given by the Company pursuant to the DOCA to 
release and discharge all Claims which the Company has or may 
have against the Released Persons. 

This deed poll witnesses as follows:



65642058 Deed Poll of Release page 2

1 Definitions and interpretation

1.1 Definitions

The meanings of the terms used in this deed poll are set out below.

Term Meaning

Claim any present or future claim, action, demand, suit, proceeding, 
counterclaim, set off, complaint, cause of action or other right or 
process for seeking damages, debt, restitution, equitable 
compensation, account, injunction, specific performance or any 
other remedy, whether arising:

 at common law, including in contract and tort;

 in equity; 

 under statute; or

 otherwise,

and whether known or unknown to the Company as at the date of 
this deed poll.

Company Baralaba Coal Company Limited (Subject to Deed of Company 
Arrangement) ACN 112 682 158.

Corporations Act the Corporations Act 2001 (Cth).

Deed Administrators jointly and severally, Jason Preston, Shaun Robert Fraser and 
William James Harris in their capacity as deed administrators of the 
Company and any successor to that office appointed pursuant to 
the Corporations Act.

DOCA the deed of company arrangement entered into between the Deed 
Administrators, LMM and the Company dated [DATE], as amended 
from time to time.

LMM Liberty Metals & Mining Holdings, LLC.

Officer has the meaning as defined in section 9 of the Corporations Act.

Released Persons each of:



2     Release

65642058 Deed Poll of Release page 3

Term Meaning

 LMM and its past and present directors and Officers (however 
described in its home jurisdiction);

 the companies listed in Schedule 1 to this deed poll, and their
respective past and present directors and Officers; and

 the Company’s past and present directors and Officers.

1.2 Interpretation

In the deed poll, unless the subject or context otherwise requires:

(a) headings and bold type are for convenience only and do not affect the 
interpretation of this deed poll;

(b) the singular includes the plural and the plural includes the singular;

(c) other parts of speech and grammatical forms of a word or phrase defined in this 
deed poll have a corresponding meaning;

(d) a reference to a person includes any company, partnership, joint venture, 
association, corporation or other body corporate and any government agency 
as well as an individual;

(e) a reference to a clause, party, part, schedule, attachment or exhibit is a 
reference to a clause or part of, and a party, schedule, attachment or exhibit to, 
this deed poll;

(f) a reference to a document (including this deed poll) includes all amendments or 
supplements to, or replacements or novations of, that document;

(g) a reference to any time is, unless otherwise indicated, a reference to that time in 
Sydney;

(h) a term defined in or for the purposes of the Corporations Act has the same 
meaning when used in this deed poll;

(i) a reference to a party to a document includes that party’s successors and 
permitted assignees;

(j) no provision of this deed poll will be construed adversely to a party because that 
party was responsible for the preparation of this deed poll or that provision; and

(k) any agreement, representation, warranty or indemnity in favour of two or more 
parties (including where two or more persons are included in the same defined 
term) is for the benefit of them jointly and severally.

2 Release

(a) On and from the date of this deed poll, each Released Person is irrevocably 
and unconditionally released and discharged from all Claims which the 
Company has or may against them on any basis whatsoever.
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(b) In support of the releases in clause 2(a), the Company covenants in favour of 
the Released Persons not to claim, sue or take any action against any of the 
Released Persons in respect of Claims against them. 

(c) The Company acknowledges that the Released Persons are entitled to enforce 
this deed poll directly and may plead this deed poll in bar to any Claim brought 
against them by the Company.

3 General

3.1 Further assurances

The Company must, at its own expense, do all things and execute all documents 
necessary to give full effect to this deed poll and the releases contemplated by it.

3.2 Severability

The application of any clause of this deed poll which is prohibited in any jurisdiction is, in 
that jurisdiction, ineffective only to the extent of that prohibition.

3.3 Variation

A variation of any term of this deed poll must be in writing and signed by the Released 
Persons affected by the variation.

3.4 Governing law

This deed is governed by the law in force in the State of Queensland.
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Schedule 1

Released companies

 Cockatiel Coal Pty Ltd ACN 096 909 634;

 Wonbindi Coal Pty Ltd (ACN 114 668 941);

 Baralaba Coal Pty Ltd (ACN 009 805 029);

 Baralaba Coal Management Company Pty Ltd (ACN 167 035 449);

 Cacatua Pastoral Pty Limited (ACN 149 959 688); 

 Wonbindi TLO Holdings Pty Limited (ACN 603 037 065);

 SE QLD Coal Pty Ltd (ACN 114 039 155);

 Cockatoo Coal Marketing Company Pty Ltd (ACN 135 488 381);

 Injune Coal Pty Limited (ACN 148 098 355);

 SE Qld Energy Pty Ltd (ACN 112 045 708);

 Surat Coal Pty Limited (ACN 010 678 869);

 Cockatoo Coal (Taroom) Pty Limited (ACN 081 022 308);

 Corella Coal Pty Limited (ACN 112 828 449);

 Independent Coal Pty Ltd (ACN 102 936 989);

 Blackwood Corporation Pty Ltd (ACN 103 651 538);

 Dingo Coal Pty Ltd (ACN 112 357 883);

 Drill Down Resources Pty Ltd (ACN 163 824 744); and

 Matilda Coal Pty Ltd (ACN 131 923 692).



65642058 Deed Poll of Release page 6

Signing page

Executed as a deed poll

Signed sealed and delivered by 
Baralaba Coal Company Limited (Subject to Deed of Company 
Arrangement) ACN 112 682 158
by its joint and several deed administrator

sign here ►

Deed Administrator

print name

in the presence of

sign here ►

Witness

print name
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William James Harris, Shaun Robert Fraser and 
Jason Preston as joint and several deed 
administrators of Baralaba Coal Company 
Limited (Deed Administrators)

Cockatiel Coal Pty Ltd (Transferee)

Liberty Metals and Mining Holdings, LLC (LMM)
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Share Transfer Deed

Date ►

Between the parties

Transferor Baralaba Coal Company Limited (Subject to Deed of Company 
Arrangement)

ACN 112 682 158 of c/o McGrathNicol, Level 7, 175 Eagle Street, 
Brisbane Qld 4000

(Transferor)

Deed Administrators William James Harris, Shaun Robert Fraser and Jason Preston 
as joint and several administrators of the Companies 

of c/o McGrathNicol, Level 7, 175 Eagle Street, Brisbane Qld 4000 

(Deed Administrators)

Transferee Cockatiel Coal Pty Ltd

ACN 096 909 634 of Level 4, 10 Eagle Street, Brisbane, Queensland 
4000

(Transferee)

LMM Liberty Metals and Mining Holdings, LLC

of 175 Berkeley Street, Boston, Massachusetts 02116, United States 
of America

(LMM)

Recitals 1 The Transferor is the holding company of the Subsidiaries.

2 The Deed Administrators were appointed as joint and several 
administrators of the Transferor on 12 July 2017.

3 The Transferor has agreed to transfer all issued shares in the
Specified Subsidiaries to the Transferee on the terms and 
conditions of this deed.

4 The Deed Administrators enter into this deed only in their capacity 
as deed administrators and none of them assumes any personal 
liability as a consequence of that capacity. 

The parties agree as follows:
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1 Definitions, interpretation and deed components

1.1 Definitions

The meanings of the terms used in this deed are set out below. Terms defined in the Sale 
Agreement and not in this deed have the same meaning as in the Sale Agreement.

Term Meaning

ASIC the Australian Securities and Investments Commission.

Baralaba Group the Transferor and each of its related bodies corporate (other than 
the Specified Subsidiaries) and Baralaba Group Member means any 
member of the Baralaba Group.

Business Day a day on which banks are open for business in Sydney and Brisbane, 
other than a Saturday, Sunday or public holiday in that city.

Cockatiel Group the Transferee and each of its subsidiaries.

Completion completion of the transfer of the Specified Subsidiaries Shares under 
clause 5.

Completion Time the time at which Completion is required to occur under the Deed of 
Company Arrangement.

Completion Steps the steps that each party must carry out which are set out in 
Schedule 2.

Corporations Act the Corporations Act 2001 (Cth).

Cut Off Date 29 December 2017.

Duty any stamp, transaction or registration duty or similar charge levied, 
imposed, assessed or collected under any legislation or by any 
Government Agency and includes any interest, fine, penalty, charge, 
fee or other amount imposed in respect of the above.

Encumbrance an interest or power:

1 reserved in or over an interest in any asset including any retention 
of title; or

2 created or otherwise arising in or over any interest in any asset 
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Term Meaning

under a bill of sale, mortgage, charge, lien, pledge, trust or power,

by way of security for the payment of a debt, any other monetary 
obligation or the performance of any other obligation, and includes, 
but is not limited to, any agreement to grant or create any of the 
above.

Government Agency any government or governmental, administrative, monetary, fiscal or 
judicial body, department, commission, authority, tribunal, agency or 
entity in any part of the world.

GST goods and services tax or similar value added tax levied or imposed 
in Australia under the GST Law or otherwise on a supply.

GST Act the A New Tax System (Goods and Services Tax) Act 1999 (Cth).

GST Group has the same meaning as that term is defined in the GST Act.

GST Law has the same meaning as in the GST Act.

Sale Agreement the sale agreement between the Transferor, the Transferee, the Deed 
Administrators and LMM dated on or about the same date as this 
deed.

Shares all of the issued share capital in the Specified Subsidiaries.

Specified Subsidiaries one or more Subsidiaries specified by LMM in accordance with 
clause 4.1.

Subsidiary each of the following entities:

1 Independent Coal Pty Limited (ACN 102 936 989);

2 Corella Coal Pty Limited (ACN 112 828 449);

3 Surat Coal Pty Limited (ACN 010 678 869);

4 SE QLD Coal Pty Limited (ACN 114 039 155);

5 SE QLD Energy Pty Ltd (ACN 112 045 708);

6 Cockatoo Coal (Taroom) Pty Limited (ACN 081 022 308);

7 lnjune Coal Pty Limited (ACN 148 098 355); 

8 Cockatoo Coal Marketing Company Pty Ltd (ACN 135 488 381); 
and

9 Blackwood Corporation Pty Limited (ACN 103 651 538).



1     Definitions, interpretation and deed components

65759199 Share Transfer Deed page 4

Term Meaning

Tax Invoice includes any document or record treated by the Commissioner of 
Taxation as a tax invoice or as a document entitling a recipient to an 
input tax credit.

Tax Act Income Tax Assessment Act 1997 (Cth).

Transfer the transfer the Specified Subsidiaries Shares in accordance with 
clause 3.

1.2 Interpretation

In this deed:

(a) Headings and bold type are for convenience only and do not affect the 
interpretation of this deed.

(b) The singular includes the plural and the plural includes the singular.

(c) Words of any gender include all genders.

(d) Other parts of speech and grammatical forms of a word or phrase defined in this 
deed have a corresponding meaning.

(e) An expression importing a person includes any company, partnership, joint 
venture, association, corporation or other body corporate and any Government 
Agency as well as an individual.

(f) A reference to a clause, party, schedule, attachment or exhibit is a reference to 
a clause of, and a party, schedule, attachment or exhibit to, this deed.

(g) A reference to any legislation includes all delegated legislation made under it 
and amendments, consolidations, replacements or re-enactments of any of 
them.

(h) If a period of time is specified and dates from a given day or the day of an act or 
event, it is to be calculated exclusive of that day.

(i) A reference to a day is to be interpreted as the period of time commencing at 
midnight and ending 24 hours later.

(j) If an act prescribed under this deed to be done by a party on or by a given day 
is done after 5.00pm on that day, it is taken to be done on the next day.

(k) A reference to time is a reference to Sydney time.

(l) A reference to any thing (including, any amount) is a reference to the whole and 
each part of it and a reference to a group of persons is a reference to anyone 
or more of them.

(m) A reference to $ is to Australian currency unless denominated otherwise.

1.3 Inclusive expressions

Specifying anything in this deed after the words ‘including’, ‘includes’ or ‘for example’ or 
similar expressions does not limit what else is included unless there is express wording to 
the contrary.
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1.4 Deed components

This deed includes any schedule.

2 Transfer by Deed Administrators

2.1 Status of Transferor

(a) The Deed Administrators have been appointed as deed administrators of the 
Transferor.

(b) The Deed Administrators are party to this deed solely in their capacity as agents 
of the Transferor and not in their personal capacity.

2.2 Change of status of Transferor

(a) This deed will remain in full force and effect and shall remain for the benefit of 
and enforceable by and against:

(1) the Transferor, notwithstanding that the Transferor may no longer be 
under the control of the Deed Administrators; and

(2) any other persons appointed as provisional liquidators, liquidators or 
some other form of external administrator of the Transferor in place of 
the Deed Administrators (to the maximum extent permissible at law).

(b) If there is a change in status of the administration of the Transferor or a change 
as outlined in clause 2.2(a)(2) then, from the date of that change, a reference in 
this deed to the Deed Administrators is deemed to be a reference to the Deed 
Administrators and the new appointees.

2.3 No personal liability

(a) The Transferee acknowledges and agrees that:

(1) the Deed Administrators enter into the Transfer solely in their capacity 
as deed administrators of the Transferor and not in their personal 
capacity; 

(2) the Deed Administrators are party to this deed only to receive the 
enforceable benefit of the covenants contained in this deed; and 

(3) the Deed Administrators incur no personal liability whatsoever under 
this deed.

(b) To avoid any doubt, if there is a breach of any express or implied provision of 
this deed, the Transferee acknowledges and agrees that it will not have any 
Claim or action whatsoever against the Deed Administrators, it being accepted 
by the Transferee that any claim or action must be taken solely against the 
Transferor.
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3 Interdependence with Deed of Company Arrangement

This deed terminates automatically if the Deed of Company Arrangement terminates 
without ‘completion’ (as defined in the Deed of Company Arrangement) occurring. 

4 Transfer 

4.1 LMM to elect Specified Subsidiaries

(a) Prior to Completion, LMM may elect which of the Subsidiaries will be transferred 
(Specified Subsidiaries) by giving written notice to the Transferor no less than 
5 Business Days before the Completion Time

(b) If LMM does not give notice to the Transferor in pursuant to clause 4.1(a), all of 
the Subsidiaries will be taken to be Specified Subsidiaries.

4.2 Specified Subsidiaries Shares

Subject to clause 4.1, on the day for Completion determined under clause 5.1, the 
Transferor must transfer the Specified Subsidiaries Shares and the Transferee must 
accept, legal title to the Specified Subsidiaries Shares, free and clear of all 
Encumbrances. 

4.3 Associated Rights

The Transferor must transfer the Specified Subsidiaries Shares to the Transferee
together with all rights attached to them as at the date of this deed and that accrue 
between the date of this deed and Completion.

4.4 Title and risk

Title to and risk in the Specified Subsidiaries Shares passes to the Transferee on 
Completion.

5 Completion

5.1 Time and Place

Completion must take place at the office of Herbert Smith Freehills in Sydney at the 
Completion Time or such other place, time and date as the Transferor and Transferee 
agree.

5.2 Completion Steps

(a) On or before Completion, each party must carry out the Completion Steps 
referable to it in accordance with Schedule 2.

(b) Completion is taken to have occurred when each party has performed all its 
obligations under clauses 1 and 2 of Schedule 2.
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5.3 Post Completion

(a) Immediately following Completion each party must comply with its obligations 
under clause 3 of Schedule 2.

(b) Immediately following Completion the Transferee and the Transferor must 
procure that relevant ASIC forms are lodged to reflect the actions taken under 
Schedule 2.

5.4 Completion simultaneous

(a) The actions to take place as contemplated by this clause 5 and Schedule 2 are 
interdependent and must take place, as nearly as possible, simultaneously. If 
one action does not take place, then without prejudice to any rights available to 
any party as a consequence: 

(1) there is no obligation on any party to undertake or perform any of the 
other actions; and 

(2) to the extent that such actions have already been undertaken, the 
parties must do everything reasonably required to reverse those 
actions; and

(3) the Transferor and the Transferee must each return to the other all 
documents delivered to it under clause 5.2(a) and Schedule 2 and 
must each repay to the other all payments received by it under 
clause 5.2(a) and Schedule 2, without prejudice to any other rights 
any party may have in respect of that failure. 

(b) The Transferee may, in its sole discretion, waive any or all of the actions that 
the Transferor is required to perform under clause 2.1 of Schedule 2 and the 
Transferor may, in its sole discretion, waive any or all of the actions that the 
Transferee is required to perform under clause 2.2 of Schedule 2.

6 Duties, costs and expenses

6.1 Duties

The Transferee must pay all Duty in respect of the execution, delivery and performance 
of this deed and any deed or document entered into or signed under this deed.

6.2 Costs and expenses

(a) Unless otherwise provided for in this deed, each party must pay its own costs 
and expenses in respect of the negotiation, preparation, execution, delivery and 
registration of this deed and any other deed or document entered into or signed 
under this deed.

(b) Any action to be taken by the Transferee or the Transferor in performing its 
obligations under this deed must be taken at its own cost and expense unless 
otherwise provided in this deed.
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7 GST

7.1 Definitions

Words used in this clause 7 that have a defined meaning in the GST Law have the same 
meaning as in the GST Law unless the context indicates otherwise.

7.2 GST

(a) Unless expressly included, the consideration for any supply under or in 
connection with this deed does not include GST.

(b) To the extent that any supply made under or in connection with this deed is a 
taxable supply (other than any supply made under another deed that contains a 
specific provision dealing with GST), the recipient must pay, in addition to the 
consideration provided under this deed for that supply (unless it expressly 
includes GST) an amount (additional amount) equal to the amount of that 
consideration (or its GST exclusive market value) multiplied by the rate at which 
GST is imposed in respect of the supply. The recipient must pay the additional 
amount at the same time as the consideration to which it is referable.

(c) Whenever an adjustment event occurs in relation to any taxable supply to which 
clause 7.2(b) applies:

(1) the supplier must determine the amount of the GST component of the 
consideration payable; and

(2) if the GST component of that consideration differs from the amount 
previously paid, the amount of the difference must be paid by, 
refunded to or credited to the recipient, as applicable.

7.3 Tax invoices

The supplier must issue a Tax Invoice to the recipient of a supply to which clause 7.2
applies no later than 7 days following payment of the GST inclusive consideration for that 
supply under that clause.

7.4 Reimbursements

If either party is entitled under this deed to be reimbursed or indemnified by the other 
party for a cost or expense incurred in connection with this deed, the reimbursement or 
indemnity payment must not include any GST component of the cost or expense to the 
extent that the cost or expense is the consideration for a creditable acquisition made by 
the party being reimbursed or indemnified, or by its representative member.

7.5 Information, returns and accounting to end GST Group

After Completion:

(a) the Transferee must ensure that each Specified Subsidiary gives the 
representative member of the Transferor’s GST Group on a timely basis, all 
information that the Specified Subsidiary holds that is needed to lodge any GST 
return; and

(b) the Transferor must ensure that the representative member of the Transferor’s 
GST Group:
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(1) applies to the Commissioner of Taxation to revoke the approval of the 
Specified Subsidiary as a member of the Transferor’s GST Group; 
and

(2) lodges the GST returns for the final period in which the Specified 
Subsidiary was a member of the Transferor’s GST Group and remits 
all amounts in respect of GST to the Commissioner of Taxation as and 
when required by the GST Law.]

7.6 Supplies between former members of the GST Group

If:

(a) before Completion a Specified Subsidiary is a member of the Transferor’s GST 
Group;

(b) the Specified Subsidiary has made a supply to, or has been the recipient of a 
supply made by, another member of the Transferor’s GST Group;

(c) due to Completion the Specified Subsidiary ceases to be eligible to be a 
member of the Transferor’s GST Group;

(d) because the supply would have been to another member of the Transferor’s 
GST Group, the supply would not have been treated as a taxable supply if it 
had been made while the Specified Subsidiary was a member of the 
Transferor’s GST Group;

(e) the supply is pursuant to an deed made before Completion;

(f) that deed does not contain a provision requiring the recipient to pay to the 
supplier any amount in respect of GST in addition to the consideration 
otherwise payable for the supply; and

(g) the consideration negotiated by the parties for the supply was not calculated to 
include GST, 

then after Completion, the Transferor (if the recipient of a taxable supply is not the 
Specified Subsidiary) or the Transferee (if the recipient of a taxable supply is the 
Specified Subsidiary) must ensure that the recipient of a taxable supply indemnifies the 
supplier of a taxable supply for any GST payable in respect of a supply and pays the 
amount of that GST in addition to the consideration for the supply.

8 Tax Sharing Agreement

The Transferor must procure that each of the Baralaba Group Member, on or before 
Completion, does everything necessary to ensure that to the greatest extent possible, 
each of the Specified Subsidiaries leaves the Consolidated Group of which the Transferor 
is the Head Entity, clear of group liabilities for the purposes of section 721-35 of the Tax 
Act, including complying with the terms of the Tax Sharing Agreement.

9 Notices

9.1 Form of Notice 

A notice or other communication to a party under this deed (Notice) must be: 
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(a) in writing and in English; and

(b) addressed to that party in accordance with the details nominated in Schedule 1
(or any alternative details nominated to the sending party by Notice).

9.2 How Notice must be given and when Notice is received

(a) A Notice must be given by one of the methods set out in the table below. 

(b) A Notice is regarded as given and received at the time set out in the table 
below. 

However, if this means the Notice would be regarded as given and received outside the 
period between 9.00am and 5.00pm (addressee’s time) on a Business Day (business 
hours period), then the Notice will instead be regarded as given and received at the start 
of the following business hours period. 

Method of giving Notice When Notice is regarded as given and received

By hand to the nominated address When delivered to the nominated address

By pre-paid post to the nominated 
address

At 9.00am (addressee’s time) on the second Business Day 
after the date of posting

By email to the nominated email 
address

When the email (including any attachment) comes to the 
attention of the recipient party or a person acting on its 
behalf.

10 General

10.1 Governing law and jurisdiction

(a) This deed is governed by the law in force in New South Wales.

(b) Each party irrevocably submits to the non exclusive jurisdiction of courts 
exercising jurisdiction in New South Wales and courts of appeal from them in 
respect of any proceedings arising out of or in connection with this deed. Each 
party irrevocably waives any objection to the venue of any legal process in 
these courts on the basis that the process has been brought in an inconvenient 
forum.

10.2 Further action to be taken at each party’s own expense

Subject to clause 6, each party must, at its own expense, do all things and execute all 
documents necessary to give full effect to this deed and the transactions contemplated by 
it.

10.3 Exercise of rights

(a) Unless expressly required by the terms of this deed, a party is not required to 
act reasonably in giving or withholding any consent or approval or exercising 
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any other right, power, authority, discretion or remedy, under or in connection 
with this deed.

(b) A party may (without any requirement to act reasonably) impose conditions on 
the grant by it of any consent or approval, or any waiver of any right, power, 
authority, discretion or remedy, under or in connection with this deed. Any 
conditions must be complied with by the party relying on the consent, approval 
or waiver.

10.4 Waiver

(a) No party to this deed may rely on the words or conduct of any other party as a 
waiver of any right unless the waiver is in writing and signed by the party 
granting the waiver.

(b) In this clause 10.4:

(1) conduct includes delay in the exercise of a right;

(2) right means any right arising under or in connection with this deed
and includes the right to rely on this clause; and

(3) waiver includes an election between rights and remedies, and 
conduct which might otherwise give rise to an estoppel.

10.5 Variation

A variation of any term of this deed must be in writing and signed by the parties.

10.6 Assignment

(a) Rights arising out of or under this deed are not assignable by a party without the 
prior written consent of the other party.

(b) A breach of clause 10.6(a) by a party entitles the other parties to terminate this 
deed.

(c) Clause 10.6(b) does not affect the construction of any other part of this deed.

10.7 Counterparts

This deed may be executed in any number of counterparts.

10.8 Invalidity and enforceability

(a) If any provision of this deed is invalid under the law of any jurisdiction the 
provision is enforceable in that jurisdiction to the extent that it is not invalid, 
whether it is in severable terms or not. 

(b) Clause 10.8(a) does not apply where enforcement of the provision of this deed
in accordance with clause 10.8(a) would materially affect the nature or effect of 
the parties’ obligations under this deed.

10.9 Entire Deed

This deed states all the express terms of the deed between the parties in respect of its 
subject matter. It supersedes all prior discussions, negotiations, understandings and 
deeds in respect of its subject matter.
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Schedule 1

Notice details

Transferor Baralaba Coal Company Limited (Subject to Deed of Company 
Arrangement) 

Address of c/o McGrathNicol, Level 7, 175 Eagle Street, Brisbane Qld 4000 

Attention William James Harris, Shaun Robert Fraser and Jason Preston

Phone 07 3333 9800

Email N/A

LMM Liberty Metals & Mining Holdings, LLC

Address 175 Berkeley Street, Boston, Massachusetts, 02116

Attention Senior Managing Director

Phone +1 617 357 9500

Email noticesLMM@lmi.com

Transferee Cockatiel Coal Pty Ltd

Address Level 4, 10 Eagle Street, Brisbane, Queensland 4000

Attention Company Secretary

Phone +61 7 3640 4799

Email N/A
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Schedule 2

Completion Steps

1 Pre-completion actions

1.1 Notifications

At least 5 Business Days before Completion the Transferee must:

notify the Transferor of any directors, secretaries or public officers of any (a)
Specified Subsidiaries which it wishes to resign from Completion;

notify the Transferor of any persons it wishes to be appointed as a director, (b)
secretary or public officer of any Specified Subsidiary from Completion and 
deliver to the Transferor a consent to act and notification of interests signed by 
each such person; and

notify the Transferor of the address, if any, to which the registered office of each (c)
Specified Subsidiary is to be changed following Completion.

1.2 Board resolutions

On or before Completion the Transferor must ensure that a meeting of the directors of 
each Target Company is convened and approves (subject to Completion occurring):

the resignations of existing directors, secretaries or public officers notified under (a)
clause 1.1(a) of this Schedule 2;

the appointment of each person notified under clause 1.1(b) of this Schedule 2(b)
as a director, secretary or public officer (as applicable) of the Specified 
Subsidiaries (provided that a consent to act and notification of interest signed by 
that person has been delivered to the Transferor); and

any change of the registered office of the Specified Subsidiaries to the address (c)
notified under clause 1.1(c) of this Schedule 2; and

if the Transferee has approved new mandates for the operation of bank (d)
accounts by any Specified Subsidiary, the revocation of all existing mandates 
and the replacement of those mandates with the mandates approved by the 
Transferee.

2 Completion

2.1 Transferor’s obligations at Completion

At Completion, the Transferor must give the Transferee the following (a)
documents, each duly executed by the Transferor or each other relevant person 
(other than the Transferee):
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(1) (share certificates) share certificates for the Specified Subsidiaries 
Shares and any other documents necessary to establish the
Transferee’s title to the Specified Subsidiaries Shares and that may 
be required by a Specified Subsidiary for registration of the transfer of 
the Specified Subsidiaries Shares to the Transferee; and

(share transfers) completed share transfers of the Specified 
Subsidiaries Shares to the Transferee, executed by or on behalf of the 
Transferor.

At Completion, the Transferor must make available to the Transferee:(b)

(1) (corporate documents) the certificate of incorporation, common seal, 
duplicate seal, all prescribed registers, all statutory, minute and other 
Business Records of each Specified Subsidiary and all unused share 
certificate forms;

(2) (books and ledgers) all ledgers, journals and books of account of 
each Specified Subsidiary;

(3) (cheque books) all cheque books of each Specified Subsidiary and a 
list of all bank accounts maintained by each Specified Subsidiary in its 
name; and

(4) (title documents) all documents of title in the possession of the 
Subsidiaries relating to the ownership of each of the Specified 
Subsidiaries’ assets.

2.2 Transferee’s obligations at Completion

At Completion the Transferee must execute and deliver the share transfers of the 
Specified Subsidiaries Shares.

2.3 Approval of transfers

On or before Completion the Transferor must ensure that a meeting of the directors of
each Specified Subsidiary is convened and approves:

the registration of the Transferee as the holder of the relevant Specified (a)
Subsidiary’s Shares in its register of shareholders; and 

the issue of new share certificates for the Relevant Specified Subsidiary’s (b)
Shares in the name of the Transferee, 

subject only to receipt of the executed share transfers referred to in clause 2.2 of this 
Schedule 2 and to payment of any Duty on the transfer of Specified Subsidiary’s Shares.

3 Post Completion actions

3.1 Lodgment

Immediately following Completion the Transferee and the Transferor must procure that 
relevant ASIC forms are lodged to reflect the actions taken under this Schedule 2.
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3.2 Period after Completion

From Completion until the Specified Subsidiaries Shares are registered in the name of 
the Transferee, the Transferor must: 

appoint the Transferee as the sole proxy of such of the Specified Subsidiaries (a)
Shares to attend ordinary beneficiaries meetings and exercise the votes 
attaching to the Specified Subsidiaries Shares; 

not attend and must not vote at any meetings of ordinary shareholders; and (b)

take all other actions in the capacity of a registered holder of the Specified (c)
Subsidiaries Shares as the Transferee directs.
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Signing page

Executed as an deed

Transferor

Signed for 
Baralaba Coal Company Limited 
(Subject to Deed of Company 
Arrangement)
by its deed administrator in the presence of

sign here ► sign here ►

Deed Administrator Witness

print name print name

Administrators

Signed for 
Shaun Robert Fraser on behalf 
of William James Harris, Shaun 
Robert Fraser and Jason 
Preston as joint and several 
deed administrators of Baralaba 
Coal Company Limited in the presence of

sign here ► sign here ►

Deed Administrator Witness

print name print name
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Transferee

Signed by 
Cockatiel Coal Pty Ltd
by

sign here ► sign here ►

Company Secretary/Director Director

print name print name

LMM

Signed by 
Liberty Metals and Mining 
Holdings, LLC
by

sign here ► sign here ►

Authorised Officer Witness

print name print name
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Schedule 5

Excluded Contracts (if not novated)

No. Assigned Contracts

1 Financial Agreement ‘Zamia Creek’, Dawson Highway, Bauhinia, QLD 4718 between 
Woorabinda Aboriginal Shire Council, Wonbindi Coal Pty Ltd and the Company dated 
15 July 2016

2 Native Title Agreement in relation to the Baralaba Mine Haul Road between the 
Company and the Native Title Party and the Gaangalu Nation People (GNP) Holdings 
Pty Ltd dated 18 October 2016.

3 Cultural Heritage Investigation and Management Agreement for the Baralaba North 
Mine between the Company and the Gaangalu Nation People Endorsed Parties dated 
29 July 2013, as amended by Deed of Amendment dated 19 August 2015

4 Cultural Heritage Investigation and Management Agreement for the Baralaba South 
Project between the Company and the Gangulu Endorsed Parties dated 10 October 
2012

5 Consent agreement in relation to the Baralaba Train Loadout Facility, Access Roads 
and Coal Haulage Route over PPL 26 WestSide Corporation Limited (ABN 74 117 145 
516) as Agent for the “Meridian Parties” (as defined under that agreement) and the 
Company

6 Lease number 718116508 between Dexus Funds Management Limited ACN 060 920 
783 and the Company dated 14 March 2017

7 Train Load-Out Monitoring Station Access Agreement (Gregory Lang) between the 
Company and Gregory Stephen Lang dated 7 September 2015 

8 Water Supply Contract between SunWater Limited and the Company dated 2 February 
2011

9 Fitout and Incentive deed in respect of Level 8, 10 Eagle Street Brisbane between 
DEXUS Funds Management Limited and the Company
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Signing page

Executed as a deed

Deed Administrator

Signed sealed and delivered by 
Jason Preston 

sign here ►

print name

in the presence of

sign here ►

Witness

print name

Deed Administrator

Signed sealed and delivered by 
Shaun Robert Fraser

sign here ►

print name

in the presence of

sign here ►

Witness

print name
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Deed Administrator

Signed sealed and delivered by 
William James Harris 

sign here ►

print name

in the presence of

sign here ►

Witness

print name

Signed sealed and delivered by 
Baralaba Coal Company Limited (Administrators Appointed) 
ACN 112 682 158
by its joint and several Administrator

sign here ►

Administrator

print name

in the presence of

sign here ►

Witness

print name
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Signed sealed and delivered by 
Cockatiel Coal Pty Ltd ACN 096 909 634 
in accordance with section 127 of the Corporations Act 2001 (Cth)

sign here ►

Director / Company Secretary  

print name

sign here ►

Director

print name

Signed sealed and delivered by 
Liberty Metals & Mining Holdings, LLC

date date

Signed for and on behalf of

Liberty Metals & Mining 
Holdings, LLC

by

Signed for and on behalf of

Liberty Metals & Mining 
Holdings, LLC

by

sign here ► sign here ►

Officer Officer

print name print name
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