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1. Summary and Recommendation 

1.1 Overview and Update 

The purpose of this report is to record the Administrators’ recommendation that the 
Mining Pool entities enter into a Deed of Company Arrangement (“DOCA”).  The 
recommendation and options will be considered by creditors at a meeting scheduled 
for 3 March 2006. 

Creditors will recall that on 1 February 2005, Tony McGrath, Scott Kershaw, Joseph Hayes 
and Shaun Fraser of McGrathNicol+Partners were appointed Joint and Several Voluntary 
Administrators of Henry Walker Eltin Group Limited and 25 of its Australian subsidiaries in the 
HWE Group (“HWE Administration Group”).   

It is recommended that creditors read this report in its entirety and in conjunction with our 
previous reports to creditors dated 24 June 2005 and 17 October 2005.  Copies of these 
reports are available at www.mcgrathnicol.com.au or upon request from the Administrators.  

At the meetings of creditors held on 8 July 2005, creditors resolved that the meetings be 
adjourned for a period of up to sixty (60) days in accordance with Section 439B(2) of the 
Corporations Act and subject to further Court approval, for a period of up to 120 days.  
Consistent with the creditors’ resolution, on 15 August, the Federal Court ordered the 
extension of the adjournment for a period of up to 120 days.  The second meetings of creditors 
of the HWE Administration Group of companies were reconvened on 3 November 2005.  The 
outcomes of the meetings of creditors reconvened on that day are detailed below. 

1.1.1 Non-Core Pool Entities and ACN 009 366 036 Pty Limited (“Eltin”) 

On 3 November 2005, creditors voted in favour of the resolutions to execute DOCA’s on a 
pooled basis for the Non-Core Pool Entities and separately for Eltin, in substantially the form 
proposed by the Administrators. The companies within the Non-Core Pool DOCA are: 

 Bulumba Pty Limited; 

 Capnorth Developments Pty Limited; 

 Castlemaine Wastewater Treatment Pty Limited; 

 Castleton Pty Limited; 

 Capena International Pty Limited, (Formerly Eltin International Pty Limited); 

 Capena Open Pit Operations Pty Limited, (Formerly Eltin Open Pit Operations Pty 
Limited); 

 Capena Civil Pty Limited, (Formerly HWE Civil Pty Limited); 

 Capena Finance Pty Limited, (Formerly HWE Finance Pty Limited); 
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 HWGL Services Pty Limited; 

 Inventive Pty Limited; 

 LSM Projects Pty Limited; 

 Northaust Auto Hire Pty Limited; 

 Simon Engineering (Australia) Pty Limited;  

 Simon Engineering (Australia) Holdings Pty Limited. 

 Bridge Autos Pty Limited; 

 Dover Investments Pty Limited; and 

 Capena Land Pty Limited, (Formerly HWE Land Pty Limited). 
 

A further resolution of the creditors elected members to Committees of Creditors which were 
established for each of the DOCA’s. 

These DOCA’s were executed on 23 November 2005.  A copy of the Deeds can be viewed at 
www.mcgrathnicol.com.au   

1.1.2 HWE Cockatoo Pty Limited (“Cockatoo”) and Capena Underground 
Operations Pty Limited (“Underground”) 

At the reconvened meeting of creditors of these companies on 3 November 2005 creditors 
voted in favour of a resolution further adjourning the second meeting of creditors.  The 
meetings of creditors of Cockatoo and Underground were reconvened on 28 November 2005 
where creditors voted in favour of executing a DOCA in substantially the form proposed by the 
Administrators. The Cockatoo DOCA was executed on 16 December 2005 and can also be 
viewed on the McN+ website. 

As required under the Cockatoo DOCA, the Deed Administrators will, in due course, call a 
meeting of the creditors of Cockatoo and Underground pursuant to Section 445F of the 
Corporations Act to propose a variation of the DOCA to amalgamate the DOCA with the 
Mining Pool, on the basis that the creditors of the Mining Pool Entities resolve to approve the 
Mining Pool DOCA. 

1.1.3 Mining Pool Entities 

The companies remaining in Administration are the Mining Pool entities: 

 Henry Walker Eltin Group Limited; 

 Capena Surface Mining Pty Limited, (Formerly Eltin Surface Mining Pty Limited); 

 Capena Contracting Pty Limited, (Formerly Henry Walker Eltin Contracting Pty Limited); 
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 Capena Environmental Pty Limited, (Formerly Henry Walker Eltin Environmental Pty 
Limited); 

 Capena Underground Pty Limited, (Formerly Henry Walker Underground Pty Limited); 
and 

 Capena IO Pty Limited, (Formerly HWIO Pty Limited). 
 

At the 3 November meeting the creditors voted in favour of a resolution further adjourning the 
second meeting of creditors of the Mining Pool Entitles to: 

 A date to be determined by the Administrators which is no more than 180 days after 8 
July 2005; and 

 In the event that the Administrators form the view that the period within which the  
adjourned meeting must be held should be longer than 180 days after 8 July 2005 and 
subject to Court approval, a period no longer than 240 days after 8 July 2005. 
 

On 30 November 2005 the Administrators obtained orders from the Federal Court extending 
the adjournment period to up to 240 days after 8 July 2005, that is up to and including 4 March 
2006. 

1.2 Options available to creditors 

The purpose of this report is to provide an update to Mining Pool creditors in order that they 
may make an informed decision when considering the companies future at the forthcoming 
reconvened meetings of creditors, to be held on 3 March 2006. The balance of this report and 
all recommendations herein are in respect of the Mining Pool entities unless specifically 
referenced otherwise. 

At the reconvened meeting of creditors of the Mining Pool entities on 3 March 2006, the 
creditors will be able to consider the options available for each entity, which are: 

 To end the administration and return the company to the control of the Directors; or 

 To pass a resolution to wind the company up; or 

 To resolve that the company should execute a DOCA. 

1.3 Administrators’ recommendation 
The completion of the sale of HWE Mining Services on 1 February 2006 means the 
Administrators are now in a position to make a recommendation to creditors about the future 
of the Mining Pool entities. 

In our opinion, it is in the best interests of creditors to vote in favour of the DOCA 
proposal outlined in detail in section 4 of this report, as a DOCA is likely to produce a 
better outcome for creditors of each entity than would be achieved in a liquidation.   



 HWE Administration Group (Administrators Appointed) 
 Report to Creditors  
 17 February 2006 

 6 

 

HWE06C-supplementary439AReport-R0302-BB 

We note that a DOCA: 

 Simplifies the management of creditor claims and therefore reduces administration 
costs; and 

 Facilitates the prospect of accelerated interim distributions.  

1.4 Correspondence to creditors 

Subsequent to our previous report and the concurrent meetings of creditors of the HWE 
Administration group on 3 November 2005, the Administrators have convened two (2) 
meetings of the committees of creditors which brings the total consolidated committee 
meetings to nine (9).  Abridged minutes of these meetings are lodged with the Australian 
Securities and Investments Commission. 

Regular updates are also available from our website at www.mcgrathnicol.com.au.    

1.5 Correspondence to Shareholders 

On 25 October 2005, the Administrators circulated an update to all known shareholders of 
Henry Walker Eltin Group Limited. The circular provided shareholders with information on the 
progress of the Administration, the key realisations of the assets to date and estimated returns 
to creditors. 

As the HWE Mining Services business has now been sold, it is now known with some certainty 
that there will be insufficient assets available to satisfy creditors claims in full.  As such, a 
declaration pursuant to Section 104-145(1) of the Income Tax Assessment Act 1997 on the 
financial status of the shares for CGT purposes will be forwarded to shareholders and posted 
on our website. 

1.6 Nature of forecasts and estimates 

In considering the options available to creditors and formulating their recommendation, the 
Administrators have necessarily made forecasts of asset realisations, and have been required 
to make estimates of the ultimate quantum of creditor claims for each entity in the HWE 
Administration Group.  These forecasts and estimates will change as asset realisations 
progress and as creditor claims are submitted and then adjudicated upon.  Whilst the 
forecasts and estimates are the Administrators’ best assessment in the circumstances, 
creditors should note that the ultimate deficiency in each entity, and so the outcome for 
creditors, could differ from the information provided in this report. 
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2 Second creditors’ meeting 

2.1 Meeting details 

The tables below set out venue information for the reconvening of the adjourned second 
creditors’ meetings.  The meeting venues will be linked via audio conferencing and creditors 
are able to participate in the meetings from any of the following venues. 

Location Administration Company Venue Registration 
Time 

Meeting 
Time 

Perth  Henry Walker Eltin Group Limited 
 Capena Surface Mining Pty Limited 
 Capena Environmental Pty Limited 
 Capena Contracting Pty Limited 
 Capena Underground Pty Limited 
 Capena IO Pty Limited 

Duxton Hotel 
1 Georges 
Terrace Park 
WA 6000 

From 
10:00am 
(WST) 

11:00 am 
(WST) 

Sydney Creditors of all Mining Pool entities are 
able to attend the Sydney venue and 
participate in the meetings via audio link. 

The Grace Hotel
77 York Street 
SYDNEY NSW 
2000 

From 1pm  
(EDST) 

2pm 
(EDST) 

Auckland Creditors of all Mining Pool entities are 
able to attend the Auckland venue and 
participate in the meetings via audio link. 

The Offices of 
McGrathNicol+ 
Partners, 18 
Viaduct Harbour 
AUCKLAND NZ 

From 
3:00pm 
(NZT) 

4pm 
(NZT) 

 

2.2 Submission of proofs of debt and proxy forms 

Creditors who have already lodged a proof of debt for voting purposes do not need to 
complete a new proof unless the amounts due to the creditor have subsequently changed. 

Creditors are advised that proxies submitted for the adjourned meetings of 8 July 2005 
and 3 November 2005 remain valid for any reconvened meeting.  Accordingly these 
creditors are not required to submit a further proxy.   

Creditors who are unable to attend the meetings and did not submit a proxy for the adjourned 
meetings of 8 July 2005 or 3 November 2005 and wish to be represented should ensure that a 
proxy form, power of attorney or evidence of appointment of a company representative is 
completed.  Documents may be lodged with Computershare prior to the meeting or may be 
brought to the meeting. 

In accordance with the Act, ALL corporate creditors are required to have submitted a 
proxy should they wish to be represented.  
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A formal notice of meeting, proof of debt form and proxy form are included in the pack of 
information sent to creditors with this report. 

Creditors are requested to return the completed proof of debt form and proxy forms to 
Computershare by 12 noon Thursday 2 March 2006 by: 

Fax: +61 2 8235 8220; or 
Post: Computershare Investor Services Pty Limited 

GPO Box 4195 
Sydney NSW 2001 
Australia 

 
Creditors who require further details should please contact the HWE Creditors Meeting hotline on 
+61 (0)2 9338 2618. 
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3. Administration Update 
As creditors are aware from our earlier reports, the Administrators implemented strategies to 
realise all the assets of the Mining Pool entities.  In particular, we continued to trade the HWE 
Mining Services business throughout the Administration, stabilising its operations and 
improving profitability, whilst embarking upon the sale campaign. 

3.1 Progress since last report 

In the 17 October 2006 report we provided details of the sales process timetable for HWE 
Mining Services. At the time of that report, the Administrators had completed the preliminary 
components of the sale campaign, had distributed an Information Memorandum, and obtained 
indicative bids for the Mining Services assets. Based on these bids, bidders had been short 
listed and comprehensive due diligence and site visits had been undertaken.  

By the time of the creditors meeting on 3 November 2005, final bids had been received and 
the Administrators expected that, after the period of final due diligence with preferred bidders 
(which was then underway), contracts could be exchanged and settlement and completion of 
the sale could occur by the end of November 2005.   

Ultimately, on 10 November 2005 the Administrators signed a Heads of Agreement with 
Leighton Contractors Pty Limited (“Leighton”) as the successful bidder.  From that point, we 
began working intensively with Leighton to prepare for the novation of customer contracts as 
well as new arrangements with the key clients. Ultimately, on 1 December 2005 we executed 
a Business Sale Agreement. Completion of the Agreement was conditional upon Leighton 
entering into certain new customer arrangements. The complex process of agreeing the terms 
of these contracts took longer than expected and required settlement of other disputes 
between those parties and HWE.  After some extensions, the sale transaction completed on 1 
February 2006. 

The sale consideration was $211 million (excluding GST, but including holdback amounts of 
$15.7 million and Cockatoo funds of $10 million) and was received from Leighton on 1 
February 2006.  Holdback amounts relate to employee retention amounts and a settlement 
adjustment holdback of $10 million pending final asset adjustments to be determined within 45 
business days of completion.  In addition to cash received, liabilities were assumed by 
Leighton including: 

 Transition of 1,800 employees, reducing priority claims against the Mining Pool by 
approximately $13.8 million; 

 Release of bank guarantees of approximately $21 million; and 

 Novation or payout of operating and finance leases reducing creditor claims by 
approximately $47.9 million. 
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As detailed later in this report, completion of the sale provides significant certainty regarding 
the quantum of returns and represents a very pleasing outcome for the employees and 
creditors of HWE. 

The Administrators are continuing to attend to a number of administrative matters and are 
working with Leighton to ensure the smooth transition of business relationships, supplier 
contracts, OH&S, accounting and other systems. 

In addition to the sale of HWE Mining, the Administrators have also now completed the sale of 
other Mining Pool assets including HWE’s Jamaican operations, its 50% share in Ngarda Civil 
and Mining, the NT Civil business and have substantially closed out other contractual 
disputes. 

3.2 Summary of Receipts and Payments 

The tables below summarise the receipts and payments to 3 February 2006 for the Mining 
Pool entities: 

Summary of Estate Receipts and Payments:  Mining Pool 
1 February 2005 to 3 February 2006 

  

  $000    

RECEIPTS   

Sale of HWE businesses         231,802  

Surplus asset sales           24,566  

Pre-appointment debtor collections           38,487  

Cash held on appointment           29,320  

Interest received             2,762  

Total received from Asset Realisations         326,937  

PAYMENTS   

Administrators' remuneration             9,206  

Administrators' legal costs             7,224  

Sale advisors' fees             5,775 

Employee priority payments             9,294  

Payments to financial creditors           25,901  

Claim settlements           19,446  

Intra-group funding to Non Mining Pool           15,776  

Total costs of realisation          92,622  

Net funds available for distribution  
(Subject to further costs of realisation) 

   
234,315 
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The net realisations from Mining Pool Assets, after allowing for costs to date, including cash 
payments to financial creditors and settlements of claims to facilitate completion of sales, is 
$+234.3 million.  Business and asset sales of $256.2 million are further categorised below: 

Summary of Business and Asset Realisations:  Mining Pool 
1 February 2005 to 3 February 2006 

 

Business $M Comments 

HWE Mining 185.3  Net proceeds received to date, excludes retention 
and holdback amounts of $15.7million and 
Cockatoo Fund of $10 million. 

Termination of contracts 
 

33.7  Proceeds received from sale of plant and 
equipment following termination of non-continuing 
mining contracts. 

HWE NT Civil 

 

2.1  Sale to MacMahon Contractors Pty Limited, 
including earn-out. 

HWE WA Civil 0.5  Successful sale and release from obligations on 
non-performing contracts. 

African Mining Services Ghana 2.2  Mining pool component from the sale of 50% joint 
venture share to Ausdrill totalling $3.9m. 

PT HWE Indonesia 6.4  Mining Pool component from the sale of interest in 
the KPC project totalling $43.1m. 

HWE Jamaica 11.1  Mining pool component from the sale of surplus 
equipment and recovery of loans totalling $16.7m. 

Ore Beneficiation Plant 7.5  Sale of fixed plant to OneSteel. 

GST 7.4  GST received on asset sales to be repaid. 

TOTAL 256.2  

 
The table below summarises assets yet to be realised, or funds yet to be received, and the 
anticipated realisation values: 

Summary of Business and Asset Realisations:  Mining Pool 
3 February 2006 to completion 

Business $M Comments 

Water Treatment Plant 1.5  Sale of remaining waste water operations in SA. 

Mining Equipment 2.0  Sale of remaining Plant and Equipment from the 
former Chile mining operations. 

NZ Civil Operations 5.0  Participation in the Springhill civil project in joint 
venture with Multiplex. 

Share in Ngarda Civil & Mining Pty 
Limited 

6.0  Total proceeds of $6 million due by 28 February 
2006. 
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HWE Jamaica 7.3  Final tranche of sale proceeds following 
completion of sale to Glencore. 

TOTAL 21.8  

 
In addition to present and future asset realisations, the Administrators’ trading activity for the 
Mining Pool entities is summarised below: 

Summary of Trading Receipts and Payments:  Mining Pool 
1 February 2005 to 3 February 2006 

  

  $000    

RECEIPTS   

Receipts from customers         729,888  

GST refunded             8,293  

Third party funding - Australia             2,734  

Total trading receipts         740,915  

PAYMENTS   

Payments to suppliers         401,657  

Lease payments           48,563  

Wages/salaries (inc PAYG, Super, Expenses)         183,709  

Capital expenditure           61,676  

GST paid           23,756  

Income tax paid in New Zealand             2,084  

Total trading payments         721,445  

Surplus           19,470  

   

3.3 Conclusions 

We are presently holding $234.3m after costs in respect of asset realisations. The value 
achieved for realisations to date have generally been at a premium to initial estimates as 
businesses have been sold on a going concern basis, with the Administrators receiving value 
for novation of customer contracts and reducing the need to incur redundancy costs.  
Additionally, the structure of the sale has limited the companies’ exposure to liabilities for 
capital expenditure, lease liabilities and potential damages claims arising from customers 
contracts.   

Successful management of operations has resulted in cash trading surpluses of $19.5m 
although there are liabilities that remain to be discharged.  As such, total Mining Pool funds 
under our control are presently $253.8m. 
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The majority of the assets in the Mining Pool entities have now been realised.  In this regard, 
future realisations will be about $22m. 
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4. Options available to creditors 

4.1 Summary 

Pursuant to section 439A of the Act, in giving notice of the reconvened meetings of creditors of 
Mining Pool Entities on 3 March 2006, we are required to provide creditors with a statement of 
our opinion about each course of action that creditors are entitled to vote upon at those 
meetings.  The options available to creditors of each Mining Pool Entity are as follows: 

 To end the Administration and return the company to the control of its directors; or 

 To pass a resolution to wind the company up; or 

 To resolve that the company should execute a DOCA. 

In our opinion, it is in the best interests of all creditors that the remaining companies in the 
HWE Administration Group, that is the Mining Pool Entities, enter into the proposed Mining 
Pool DOCA.   

A detailed discussion of each option was set out in our previous report of 24 June 2005.  A 
summary of the key issues is again set out below, together with an outline of the proposed 
DOCA, which incorporates some amendments to the original proposal. 

4.2 Administration of a company to end 

Creditors may resolve that the Administration of a company should come to an end, following 
which control of the relevant company will be returned to its Directors. 
 
For the Mining Pool entities there is no justification for this course.  The entities are insolvent 
and it would be improper to return insolvent companies to the control of their Directors.  
Accordingly, in our opinion it is not in the interests of creditors to end the Administration. 

 

4.3 Passing a resolution for the winding-up of a company 

An Administrator would usually recommend liquidation of an insolvent company to creditors in 
the absence of a DOCA. An Administrator may also recommend liquidation in preference to a 
DOCA if there is a likelihood that recoveries in the liquidation, including from actions which are 
only available to a liquidator (for example, from voidable transactions or actions against 
directors for insolvent trading) may improve the return to creditors in comparison to the return 
expected under a DOCA.   

Our previous reports have outlined the Administrators’ conclusion that the prospects of any 
recoveries from voidable transactions or insolvent trading actions are minimal.   

The disadvantages of placing the Mining Pool Entities into liquidation include: 
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 Liquidation will be significantly more costly in the administration and management of 
creditor claims, because separate proof of debt admission processes, accounts and 
distributions would need to be undertaken for each HWE Administration Group entity; and 

 In the event that Financial Creditors are paid in full, liquidations will require a complex 
and costly process to determine the rights of subrogation and co-contribution available to 
Guarantor Companies in respect of amounts they have paid to Financial Creditors under 
their guarantees. 

4.4 Execution of a Deed of Company Arrangement 

As detailed in our previous reports, in our opinion it is in the best interests of creditors of all 
companies in the HWE Administration Group to enter into a DOCA in substantially the form 
proposed by the Administrators.    

The majority of entities in HWE Administration Group have executed DOCAs, with the Non-
Core and Eltin DOCAs being executed on 23 November 2005, and the Cockatoo DOCA 
executed on 16 December 2005.  The collective objectives of the proposed DOCAs are as 
follows: 

 Provide an enhanced return to creditors of all companies in the HWE Administration 
Group; 

 Reduce the costs of the Administration by simplifying the process of proving claims and 
making distributions; and 

 Accelerate the timing of interim distributions to creditors. 

These objectives have been, or will be achieved through the DOCA framework that is 
proposed and to date has partly been implemented. 

Should creditors resolve that the Mining Pool Entities execute the Mining Pool DOCA, the 
companies must execute the DOCA within twenty-one (21) days of the resolution.  During this 
period the companies remain in Voluntary Administration. Should the company fail to execute 
the DOCA, the companies automatically proceed into Liquidation.   
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4.5 Estimated returns of the proposed DOCA and Liquidation 
In our 25 June 2005 and 17 October 2005 reports we provided estimates of the returns to 
ordinary unsecured creditors from Mining Pool entities under liquidation and DOCA scenarios. 
Below is an updated table of estimated returns: 

 
   
   

Report dated  
17 October 2005   Current estimate 

   
Liquidation

%   

 
DOCA 

%   
Liquidation

%  

 
DOCA 

% 
   distribution  distribution   distribution distribution 
Mining Pool               
Class order               
Henry Walker Eltin Group  32.2%   55.8%   55-60%  60-65% 
Capena Contracting 32.2%   55.8%   55-60%  60-65% 
Capena Environmental 32.2%   55.8%   55-60%  60-65% 
Capena Underground 32.2%   55.8%   55-60%  60-65% 
Capena IO    32.2%   55.8%   55-60%  60-65% 
                
Other Mining Pool               
Eltin Surface Mining  5.8%   55.8%   8-10%  60-65% 
          

 
The increase in estimated returns in the liquidation scenario is attributable to the certainty 
provided by completing the sale of HWE Mining Services. In our earlier reports, we had made 
an assumption that in a Liquidation the Mining Assets would be realised on a piece meal 
rather than going concern basis.  The increase in the DOCA returns is a result of: 

 Better than expected sale proceeds from Jamaica; 

 Increased profitability in trading HWE Mining through to completion of the sale; and 

 Our expectation that the level of claims ultimately received will be lower than first thought. 

We continue to recommend a DOCA over Liquidation as the arrangement will integrate with 
the other DOCA’s that have already been executed within the group, minimising costs and 
providing for simpler administration of claims adjudication and payment of distributions. 

4.6 Summary of Proposed DOCA 
A revised DOCA proposal has been prepared by the Administrators to be tabled and 
discussed at the reconvened creditors meeting. The revised DOCA proposal is attached to this 
report, and is summarised below: 

Key objectives 

The Mining Pool DOCA has been drafted having regard to the following key issues: 

 The objective of enhancing returns to all creditors;  
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 Preserving the effect of the guarantees executed by the Guarantor Companies in favour 
of the Financial Creditors; and  

 Dealing with the potential complexity of any future rights of subrogation and co-
contribution. 

Release and substitution of creditor claims 

The proposed Mining Pool DOCA effectively bars all creditor claims against the Mining Pool 
entities and substitutes them with a claim of equal value against the assets of the Mining Pool 
Deed Fund which enables us to pool all of the Mining Pool Entities’ liabilities in a single Mining 
Pool Deed Fund, resulting in a more streamlined and cost-effective claims management 
process. 

Assets to remain in existing entities 

The Mining Pool DOCA contemplates that the assets of each Mining Pool entity will remain in 
those companies until such time as they are sold. Upon the sale of any assets of a Mining 
Pool Entity, the sale proceeds will be deposited in the Mining Pool Deed Fund and held 
pending distribution to the various classes of creditors in accordance with the distribution 
profile set out below.  The HWE Mining Services sale proceeds are presently being held in a 
Deposit Account pending approval of the proposed DOCA. 

Rights to claim against the Asset Pools 

Realisations from the Mining Pool will be distributed in a manner prescribed in the Mining Pool 
DOCA.  The DOCA seeks to pre-empt potentially complex subrogation issues and provides an 
accelerated and enhanced return to creditors.  The table below summarises the proposed 
distribution of the Mining Pool Deed Fund: 

Priority Creditors Will be paid in full 

Financial Creditors Will receive pro-rata distributions based on the total of admitted Financial Creditor and 
Mining Pool Trade Creditor claims, after payment of Priority Creditors 

Mining Pool Trade 
Creditors 

Will receive pro-rata distributions based on the total of admitted Financial Creditor and 
Mining Pool Trade Creditor claims, after payment of Priority Creditors 

Non-core Trade Creditors No initial right to claim in this Asset Pool until Financial Creditors are paid in full on their 
admitted claims. Should Financial Creditors receive full payment on their admitted claims, 
Non-Core Trade Creditors will be entitled to claim against the balance of surplus funds pro-
rata with Mining Pool Trade Creditors.  

 
In the event that Financial Creditors’ admitted claims are paid in full, the Mining Pool DOCA 
provides that Non-Core Trade Creditors will, at that point, be permitted to claim in the Mining 
Pool Deed Fund.  The balance of funds remaining from realisation of the Mining Pool Assets 
after Financial Creditors’ admitted claims are paid in full will be distributed pro-rata between 
the remaining claims of Mining Pool Trade Creditors and Non-Core Trade Creditors. 
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Interaction with HWE Cockatoo DOCA 

Following execution of the Cockatoo DOCA in December 2005, the number of entities forming 
the Mining Pool has reduced from eight (8) to six (6).  The Cockatoo DOCA was required to 
effect the sale of the shares in HWE Cockatoo Pty Limited to Leighton as part of the HWE 
Mining transaction. As such, these entities are now excluded from the revised Mining Pool 
DOCA proposal. 

Ultimately, the Deed Administrators of the Cockatoo DOCA intend to convene a meeting under 
section 445F of the Corporations Act where they are to propose a variation of the Cockatoo 
DOCA that, if approved by the Cockatoo creditors, would result in the Cockatoo Deed Fund 
being amalgamated with the Mining Pool Deed Fund. 

Anticipated return to Creditors 

Following the completion of the sale of HWE Mining, the level of returns to creditors are more 
certain: 

 Priority Creditors – Admitted claims of Priority Creditors will be paid in full.   

 Financial Creditors – Admitted claims of Financial Creditors are likely to be paid in 
full. 

 Mining Pool Trade Creditors – Admitted claims Mining Pool Trade Creditors are 
likely to receive 60-65 in the dollar. 

 Non-core Trade Creditors – Under the Non-Core DOCA, Non-Core Trade Creditors 
will receive a distribution estimated to be 10c/$.  Should Financial Creditors be paid in 
full on their admitted claims, as appears likely, the Mining Pool DOCA will provide that 
Non-Core Trade Creditors are entitled to, at that point, claim in the Mining Pool with 
the Mining Pool Trade Creditors. 

Advantages of a DOCA 

The key advantages of the Mining Pool DOCA proposed by the Administrators include: 

 It provides a framework to enable all creditors of the HWE Administration Group (both 
Mining Pool and Non-Core creditors) to share in the successful sale of HWE Mining, by 
the interaction of the existing Non-Core DOCA and the proposed Mining Pool DOCA; 

 It removes the complexity of having to resolve potential subrogation and inter-company 
claims; 

 It will provide simplicity in managing claims and distributing realisations by pooling asset 
realisations and creditor claims into a Deed Fund; 

 It will reduce the costs associated with administering separate liquidations; and 

 It will accelerate the timing of interim distributions to creditors. 
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We do not consider there are any disadvantages to the DOCA strategy.  

Monitoring and reporting arrangements 

We propose that the monitoring and reporting arrangements will be the same as those 
outlined in our earlier report. 

Administrators Remuneration  

The Administrators propose to be remunerated on the basis of time incurred charged at scale 
rates appropriate to the skill and experience of the personnel involved. The Administrators 
propose hourly rates that represent a 15% discount to the standard rates charged by 
McGrathNicol+Partners from time to time.   Further information on this issue is provided in 
section 5 of this report. 

As with the Non-Core DOCA, we intend to approach the Federal Court to obtain directions as 
to the future approval of our remuneration under the proposed DOCA. We will request that the 
Court make an order conferring upon the DOCA Creditor Committees the power to approve 
the Administrators remuneration for all entities. 

View of Committees 

The DOCA proposals were tabled and discussed in a meeting of the committees on 7 October 
2005. At the meeting, creditors indicated they did not object to the objectives of the DOCA.  An 
updated proposal will be tabled at a meeting of the Committee of Creditors to be held on 16 
February 2006. 

Timing of distributions 

The Administrators intend to call for formal proofs of debt within 30 days of executing the 
DOCA, with a view to adjudicating claims and paying an interim distribution as soon as 
possible. The timing of distributions will depend upon the extent and complexity of the creditor 
claims adjudication process. 

Termination of the DOCA 

The Mining Pool DOCA will terminate once all of the Mining Pool Assets have been sold and 
the proceeds distributed to creditors in accordance with the terms of the Mining Pool DOCA. 
Upon termination of each of the Mining Pool DOCA, Non-Core DOCA, Eltin DOCA and, if not 
varied, the Cockatoo DOCA, the Deed Administrators will apply to have all of the companies in 
the HWE Administration Group dissolved. 

Failure of the DOCA 

In the event that any material terms of the Mining Pool DOCA are breached, or become 
inoperable, a meeting of creditors will be convened to vote on whether: 

 The Mining Pool DOCA should be varied such that it can continue in operation; or 

 Resolutions should be passed to wind up some or all of the Mining Pool Entities.
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5. Administrators’ remuneration 
Detailed below is information in relation to the Administrators’ remuneration for the Mining 
Pool entities, which includes: 

 Details of the remuneration approved, and to be approved, by Creditors Committees for 
those entities with Committees; 

 Details of remuneration to be approved by Creditors at the upcoming meeting, for those 
entities without Creditors Committees; 

 Details of future remuneration, which is to be approved by Creditors at the upcoming 
meeting, in respect of all Mining pool entities; and 

 Details of the approval process for the Deed Administrators’ remuneration after execution 
of the Mining Pool DOCA. 

5.1 Administrators’ remuneration approved by Committees of Creditors 

As outlined in previous reports to creditors, the Administrators sought Orders from the Court 
authorising the Creditors’ Committees to approve the Administrators’ remuneration by 
resolution passed at meetings of the relevant company’s Committee.  The orders sought were 
granted on Thursday 31 March 2005 for the following companies: 

 Henry Walker Eltin Group Limited; 

 Capena IO Pty Limited; 

 Capena Surface Mining Pty Limited; and 

 Capena Contracting Pty Limited. 

ASIC and creditors were also notified of the application seeking these orders and no 
objections were raised. 

In accordance with the Order, the following information was provided to the committees: 

 Details of staff classification, hourly rate and hours charged by each staff member; 

 A description of the tasks completed by each staff member; and 

 Details of the skills relevant to each staff classification. 

 
The table below sets out details of remuneration approved by Committees, as well as 
remuneration that will be considered at a meeting of the Committees convened for 16 
February 2006: 
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Administrators remuneration to 30 December for entities with Committees     

Company 

1 Feb 05 to  
2 Sept 05 

$ 

3 Sept 05 to  
3 Nov 05 

$ 

4 Nov 05 to  
30 Dec 05 

$ 

Total  
 

$ 

HWE Group 1,396,656 272,650 122,215 1,791,521 

Capena IO 7,571 2,588 1,414 11,573 

Capena Surface Mining 41,540 14,379 11,658 67,577 

Capena Contracting 6,821,071 1,968,543 1,378,420 10,168,034 

Total 8,266,838 2,258,160 1,513,707 12,038,705 

 
We note that: 

 For the period 1 February 2005 to 2 September 2005, total fees approved at the meetings 
has been $8,266,838 excluding GST;  

 For the period 3 September 2005 to 3 November 2005, the Administrators have received 
approval for their remuneration for HWE Group, Capena IO and Capena Surface Mining 
for $289,617 excluding GST; 

 The Administrators’ remuneration for Capena Contracting for the period 3 September to 3 
November 2005 of $1,968,543 excluding GST, along with the Administrators’ 
remuneration for all four entities for the period 4 November to 30 December 2005, of 
$1,513,707 excluding GST, will be considered at meetings of the Committees convened 
for 16 February 2006. 

 
The remuneration approved, and for which approval is sought, is based on the discounted 
hourly rates notified at the meetings of creditors held on 8 February 2005 as follows: 

Table of hourly rates 

Staff classification McN+ Rates 
Standard at 
1 July 2004 

Current Discounted 
Rates Applied to HWE

(15% discount) 

Partner 550 467.50 

Director 450 382.50 

Senior Manager 400 340 

Manager  300 - 350 255 – 297.50 

Assistant Manager 250 212.50 

Senior Accountant 200 170 

Accountant 160 136 

Undergraduate 110 93.50 

Secretary 130 110.50 

Clerk 95 80.75 
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We note that the rates utilised for McN+ staff and partners from the Perth and Brisbane offices 
are lower than the rates set out above, and the lower rates have been utilised in respect of 
those partners and staff. 

Separately, our remuneration incurred for all four entities, for the period 31 December 2005 to 
3 March 2006 (the date of the upcoming creditors meeting) will be considered by the 
committees at meetings to be convened during late March 2006. 

5.2 Entities without Committees of Creditors 

Court Orders for approval of remuneration were not obtained for Capena Environmental Pty 
Limited and Capena Underground Pty Limited, as Committees were not established for those 
entities at the first creditors meetings: 

At the upcoming Creditors meetings, the Administrators will seek approval of their 
remuneration based on time calculated in accordance with rates set by 
McGrathNicol+Partners and disclosed at the first meeting of creditors on 8 February 2005 and 
set out above, for these entities. The table below summarises the remuneration that will be 
sought: 

Administrators remuneration to 30 December for entities without Committees     

Company 

1 February 2005 to 30 
December 2005 
(48 wk actual) 

$ 

 

31 December 2005 to 3 
March 2006 

(9 wk estimate) 
$ 

Total 
 
 

$ 

Capena Environmental 13,221 2,000 15,221 

Capena Underground 21,751 4,000 25,751 

Total 34,972 6,000 40,972 

 
A summary of work performed during the administration, along with details of professional fees 
accrued will be available at the meeting.  

5.3 Future Administrators’ remuneration 

At the reconvened Creditors meetings, should Mining Pool Entity creditors resolve that the 
Mining Pool Entities execute the Mining Pool DOCA, the Administrators will seek approval for 
the estimated fees which would be incurred during the period from the Creditors meeting, up 
until execution of the Mining Pool DOCA, which would need to occur by 24 March 2006.   

These fees will be put to the creditors for all Mining Pool entities, as the Court Orders do not 
permit the Committees to approve estimates of remuneration.  The table below details the 
estimated remuneration for this period. 
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Administrators estimated remuneration for period 3 March 2006 to 24 March 2006      
 

Company 

Total 
3 March 2006 to 24 March 2006 

(3 wk estimate) 
$ 

HWE Group 60,000 
CapenaIO 1,000 
Capena Surface Mining 4,000 
Capena Contracting 650,000 
Capena Environmental 1,000 
Capena Underground 1,000 
Total $717,000 

 
The estimates of remuneration are based upon the recent and anticipated activity levels for 
these entities.   

5.4 Administrators’ Remuneration after execution of the Mining Pool DOCA 

In the event that creditors resolve that the Mining Pool entities execute the Mining Pool DOCA, 
the table below details the rates we propose to apply to the Deed Administrations, following 
execution of the proposed Mining Pool DOCA:  

 

Current Discounted Rates 
Applied to HWE 

(15% discount on 
1 July 2004 rates) 

Proposed discounted rates 

(15% discount on 
1 July 2005 rates) 

Partner 467.50 488.75 

Director 382.50 399.50 

Senior Manager 340 357 

Managers 255 – 297.50 272 – 310.25 

Assistant Manager 212.50 225.25 

Senior 170 178.50 

Accountant 136 144.50 

Undergraduate 93.50 97.75 

Secretary 110.50 119 

Clerk 80.75 85 

 
As set out below, the Administrators will seek a resolution from the creditors at the reconvened 
meeting supporting an application to the Court, to authorise a new Committee of Creditors to 
approve the Deed Administrators’ future remuneration. 
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6. Creditors’ committees and committees of inspection 
The Mining Pool committees continue to work well and comprise a cross-section of suppliers, 
employees, unions and financiers. 

The present Mining Pool committees of creditors were appointed at the first meeting of 
creditors and will automatically cease to have effect upon the following: 

 Passing of a resolution by creditors that the companies be wound up; 

 Upon the execution of the Mining Pool DOCA; or, 

 Passing of the resolution that the administration should end. 

In the event that Mining Pool Entity creditors resolve any of the Mining Pool Entities execute 
the Mining Pool DOCA, then the Act provides that new creditors’ committees for the Mining 
Pool Entities may be formed. In the event that creditors resolve that any of companies be 
wound up, then the Act provides that committees of inspection may be formed. In both 
circumstances, a committee may be useful to provide the Administrators or Liquidators with a 
sounding board as to likely creditor views, and in approving any matters which require 
authorisation by the committee, creditors or the Court.  In particular we propose to approach 
the Court seeking an Order that the Mining Pool DOCA committee be entitled to fix the Deed 
Administrators’ remuneration. 

At the re-convened meeting the Administrators will be proposing the Mining Pool DOCA and 
creditors may be invited to form a Mining Pool DOCA Committee at the reconvened second 
meeting to assist the Deed Administrators in administering the Mining Pool DOCA. 

 

     * * * * * * 

  

Any creditor aware of any material misstatement or omission in this report should contact the 
HWE creditors hotline on +61 (0)2 9338 2618. 

 

 
 

S B Kershaw 
Administrator 

J D Hayes 
Administrator 
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