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 Glossary of terms 
 
  
ACN Australian Company Number 
AFGL Allco Finance Group Limited 
Allco The formerly privately owned Allco entity 
Allco Group / the Group  / the 
Companies 

The 52 companies set out in Appendix A 

Appointment Date 4 November 2008 
ASIC The Australian Securities and Investments Commission 
ASX The Australian Securities Exchange 
ATO Australian Taxation Office 
AWPF Allco Wholesale Property Fund 
COI Committee of Inspection 
Creditors creditors of any of the 52 companies listed in Appendix A 
DIRRI Declaration of Independence, Relevant Relationships and Indemnities 
DOCA Deed of Company Arrangement 
DOCG Deed of Cross Guarantee 
DOCG Group 19 Allco entities that are party to the DOCG 
ERV Estimated Realisable Value 
GEERS General Employee Entitlements Redundancy Scheme 
IPA The Insolvency Practitioners‟ Association of Australia 
the Act The Corporations Act 2001 
the Administrators Tony McGrath and Joseph Hayes, Joint and Several Administrators of 

the 52 companies set out in Appendix A 
the banking syndicate 12 banks with security over the assets of the Allco Group 
the charges Charges executed by Allco on 6 May, 30 June and 21 August 2008 
the Committee Committee of Creditors 
the Court The Supreme Court of New South Wales 
the Directors directors of any of the 52 companies listed in Appendix A 
the Receivers Steve Sherman and Peter Gothard of Ferrier Hodsgon, Receivers and 

Managers of the 52 companies set out in Appendix A 
First Meeting First Meetings of Creditors on 14 November 2008 
First Report The First Report to Creditors dated 5 November 2008 
FY06 Financial Year ending 30 June 2006 
FY07 Financial Year ending 30 June 2007 
FY08 Financial Year ending 30 June 2008 
Second Meeting Second Meetings of Creditors 
Senior Debt Debt owed to the banking syndicate 
SFA Syndicated Facilities Agreement 
Record Record Investments Limited 
Report 439A Report to Creditors 
Rubicon Rubicon Asset Management Limited 
YTD09 Period 1 July 2008 to 4 November 2008 
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 Executive Summary 

2.1 Context 

This Report to creditors deals with Allco Finance Group Limited (“AFGL”) along with 51 of its 
subsidiaries in Administration (collectively referred to as either “the Allco Group”, “the 
Companies” or the “Group”). A listing of the 52 companies comprising the Allco Group is 
included as Appendix A.  

As a result of the relationships between the individual companies that form the Allco Group, 
we have formed the view that it is in the interests of all Creditors that the Report for each 
company be combined into a single report. It is our view that this will better enable Creditors 
to understand the business, property, affairs and financial circumstances of the Companies. 

The Allco Group initially comprised an additional 14 subsidiaries of AFGL however, for the 
reasons outlined in 3.7 below, the reports in respect of these entities have been prepared 
separately and the second meeting of these entities has been convened and held. 

2.2 The Allco business 

As Creditors will be aware, the Allco Group conducted three prime functions; it acted as an 
originator and manager of funds, an investment advisor and investor. It undertook these 
functions in respect of aviation, shipping, rail, property, infrastructure and financial assets. 
The activities undertaken by the Companies are outlined further at section 4 below. 

2.3 Reasons for failure 

Having investigated the business, financial affairs and assets of the Companies, we consider 
that the factors that contributed to the failure of the Companies were attributed primarily to the 
substantial deterioration in debt and equity markets that occurred during the latter part of 
2007 and throughout 2008. This negatively impacted the Group‟s business model by: 

+ reducing asset values; 

+ increasing the cost of debt; and 

+ reducing the willingness of financiers to provide funding. 

The above factors contributed to the Group underperforming, which in turn resulted in: 

+ the Group‟s bankers desire to reduce their exposure to the Group; and 

+ the instigation of an asset sales program in order to repay debt. 

In the latter part of 2008, asset values continued to decline and finance became harder to 
obtain, compounding the difficulties faced by the Group. Over the course of October and 
November 2008, it became apparent to the directors of AFGL that the Group would face 
difficulty in realising sufficient assets to satisfy the debt repayments that were required to be 
made to its lendors. 

On this basis, the directors determined that AFGL was likely to become insolvent. 
Accordingly, the directors resolved to appoint administrators. Following the appointment of 
administrators, the Group‟s bankers appointed receivers and managers to the Allco Group. 

In respect of the appointment of administrators to the subsidiaires of AFGL, the directors of 
the subsidiaires attributed the failure of these entites solely to the appointment of 
Administrators to AFGL. 

2.4 Administrators’ Realisations 

The Administrators have not yet made any realisations but are investigating assets that 
appear to fall outside the security held by the banking syndicate. These assets are considered 
in more detail at section 7.5 and 9 below. 
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2.5 Results of Investigations 

The Administrators have undertaken a preliminary investigation into the affairs of the 
Companies with a view to ascertaining the cause of the Group‟s failure and whether there are 
any avenues available for the recovery of funds for Creditors. The results of our preliminary 
investigations are detailed at section 8 below. Our review of the security held by the banking 
syndicate is considered in more detail at section 9 below. 

2.6 Options and Recommendation 

At the second meetings of Creditors (“Second Meeting”), to be held on 20 March 2009, 
Creditors will be asked to decide the future of each of the Companies. The options available, 
which are considered in more detail at section 10 below, include: 

+ to end the administrations and return the Companies to the control of the directors; 

+ to resolve that the Companies execute a Deed of Company Arrangement (“DOCA”), if 
proposed; or 

+ to pass resolutions to wind up the Companies and appoint liquidators. 

In addition, Creditors are entitled to adjourn the meeting for up to a maximum of 45 business 
days. 

It is our opinion that it is in the interests of Creditors of each company to vote in favour of 
winding up each of the companies and appointing liquidators. 

The Administrators are aware discussions are currently taking place between the Receivers 
and other interested parties that may result in a DOCA Proposal emerging for consideration. 
However, at the date of this Report, no DOCA Proposal has been finalised or presented to us 
for our consideration. 

Should a DOCA Proposal be received before the Second Meeting, we will endeavour to 
provide Creditors with the terms of the proposal, along with a revised recommendation if 
appropriate.  In the event a DOCA Proposal is provided details would be posted on the 
Administrators‟ website.   In those circumstances, or if a DOCA Proposal may be forthcoming, 
it is likely we would seek to adjourn the Second Meeting to enable fuller consideration of any 
Proposal. 

2.7 Estimated return to unsecured creditors 

Any return to the ordinary unsecured creditors of the Companies will be contingent on the 
value of assets realised by the Receivers and the Administrators. This is considered in more 
detail at section 11 below. 

2.8 Creditors Meetings 

The Second Meeting will be held at the Wesley Centre, 220 Pitt Street Sydney NSW at 
11.00am on Friday, 20 March 2009. Details of the meeting, including the notice of meeting 
are included with this report and are available on our website (www.mcgrathnicol.com). 
Further details of the Second Meeting are outlined at section 14 below. 
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 Introduction 

3.1 Appointment of Administrators 

On 4 November 2008, Anthony Gregory McGrath and Joseph David Hayes were appointed 
Joint & Several Administrators (“Administrators”) of AFGL. Immediately following our 
appointment, and pursuant to the terms of charges executed on 6 May 2008, 30 June 2008 
and 21 August 2008 (“the charges”) between the Allco Group and a syndicate of 12 secured 
lenders (“the banking syndicate”), Steve Sherman and Peter Gothard of Ferrier Hodgson 
were appointed as Receivers and Managers (“the Receivers”) of both AFGL and 65 of its 
subsidiaries. The security held by the banking syndicate is considered in more detail at 
section 9 below. 

Following the appointment of Receivers over the subsidiaries of AFGL, we were appointed as 
Administrators by the directors of each of the 65 subsidiary companies referred to above. 

The first meetings of creditors were held on Friday, 14 November 2008 (“First Meeting”) 
where the creditors resolved to: 

+ hold the meetings for each company concurrently; 

+ ratify our appointment as Administrators (there were no nominations to appoint alternative 
Administrators); and 

+ appoint a Committee of Creditors (“Committee”) for AFGL. 

3.2 Object of Administration 

The purpose of the appointment of an administrator is to allow for an Insolvency Practitioner 
to control the affairs of an insolvent company during a moratorium and investigation period, at 
the end of which the company‟s creditors determine the future of the company. 

Administrators are empowered by the Act to assume control of insolvent companies (or those 
likely to become insolvent), superseding the powers of the directors and officers, to manage 
the company‟s affairs and deal with their assets in the interest of creditors and members.  The 
intention of Voluntary Administration is to maximise the prospects of insolvent companies 
continuing in existence, or if that is not possible, to achieve better returns to creditors and 
members than would be achieved in liquidation. 

3.3 Purpose of Report 

Prior to holding Second Meeting, the Administrators are required to provide Creditors with a 
report under s439A of the Act (“the Report”) that includes: 

+ information on the business, property, affairs and financial circumstances of the 
Companies; and 

+ a statement for each of the Companies setting out the Administrators‟ opinion, supported 
by their reason, about each of the following matters; 

- whether it would be in the Creditors‟ interest for the administration to end; 

- whether it would in the Creditors‟ interest for the Companies to execute a DOCA; and 

- whether it would be in the Creditors‟ interests for the Companies to be wound up. 

The Creditors of each of the Companies may vote at the Second Meeting on the options 
outlined above concerning the future of the Companies, or alternately may vote to adjourn the 
meeting for up to a maximum of 45 business days. 

3.4 Second Meeting 

Pursuant to s439A of the Act, a Second Meeting must be convened within 25 business days 
of the appointment of the Administrators, unless an extension of the convening period is 
granted by the Court. As previously outlined to Creditors, in a hearing on 26 November 2008 
the New South Wales Supreme Court (“the Court”) made orders extending the convening 
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period from 2 December 2008 to 13 March 2009. In accordance with this extension, the 
Second Meeting is due to be held no later than Friday, 20 March 2009. 

3.5 Administrators’ prior involvement 

In accordance with s436DA of the Act and the Insolvency Practitioners‟ Association of 
Australia (“IPA”) Code of Professional Practice, a Declaration of Independence, Relevant 
Relationships and Indemnities (“DIRRI”) was enclosed with our First Report to Creditors. 

This declaration disclosed information regarding our independence, any prior personal or 
professional relationships with the Company or related parties and any indemnities received 
in relation to this appointment. There is no change to the information provided in the DIRRI. 
Accordingly, we consider that we have no conflict of interest that would prevent us from 
continuing to act as Administrators. 

3.6 Funding from Receivers 

At the date of this report, the sum of $300,000 has been received by the Administrators to 
cover the fees and expenses incurred in conducting the administrations. The disposition of 
these funds is summarised in the Receipts and Payments report which is included as 
Appendix B. 

Prior to accepting the appointment as Administrators, we obtained an initial payment of 
$300,000 from AFGL. In December 2008 we contacted the Receivers indicating that we 
required further funding to cover the ongoing costs of the administration. In February 2009 the 
Receivers responded requesting further particulars of this request. We provided further 
information and resubmitted this funding request. The total amount sought by the 
Administrators to the date of the Second Meeting is in the amount of $824,000. We advise 
that, at the date of this Report, the Administrators had not yet received this funding. 

In addition to the statutory, administrative and investigative tasks undertaken, the tasks 
performed by the Administrators have been in aid of facilitating ongoing asset realisations and 
trading activities that are being undertaken by the Receivers. These are detailed at section 7 
below. 

3.7 Allco Wholesale Property Fund 

As Creditors may be aware, included amongst the 65 companies that we were appointed 
Administrators of on 4 November 2008 were 12 „Smart Street‟ entities and two „Neeta 
Management‟ entities (listed at Appendix C). These entities acted as trustees of a number of 
trusts that collectively owned the assets of the Allco Wholesale Property Fund (“AWPF”). In 
mid-January 2009, various parties approached the Administrators requesting we consider 
holding the second meetings of creditors for these 14 entities as soon as practicable (and 
prior to 20 March 2009). 

The parties requested that these meetings be convened at an earlier date, in order that 
control of the 14 companies be returned to the directors, after which we understand that the 
directors would transfer the trustee role of the entities to a third party. 

On investigating the affairs of these entities we confirmed that they did not conduct any 
business in their own name, hold any assets or have any liabilities (other than the contingent 
claim of the banking syndicate). Accordingly, based on the requests made by third parties and 
our investigations, the Administrators recommended that creditors vote to end the 
administrations and return the companies to the control of their directors. 

Subsequent to our report being issued but prior to the date of the second meeting, the 
banking syndicate advised that it was not prepared to release the security it held over the 14 
Neeta and Smart Street entities. Accordingly, at the creditors meetings for these 14 entities, 
which were held on 28 January 2009, the banking syndicate voted to adjourn the meetings. 
The second meetings must be held no later than 1 April 2009. 
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 Company Information 

4.1 Statutory Information 

Statutory information for the Companies is included as Appendix D to this report.  It includes 
the following: 

+ names of the directors and company secretary; 

+ the ACN; 

+ the incorporation date; 

+ the addresses of the companies Registered Office; and 

+ names of shareholders. 

Details of charges registered against each company are included as Appendix E. 

4.2 Summary of Activities 

Based on the information contained within the Report as to Affairs (“RATA”), discussions with 
management and a review of the management accounts, we understand that 25 of the 
Companies did not conduct substantial (or any) trading activities. 

Based on the description provided in the RATA‟s, a summary of the core function of each of 
52 companies within the Group is included as Appendix F. 

4.3 Report as to Affairs 

It is a requirement of the Act that the directors of a company under administration provide the 
administrators with a RATA within seven days of their appointment. The RATA sets out the 
directors‟ view of the company‟s assets and liabilities at the commencement of the 
administration (4 November 2008) and their realisable values. 

On behalf of the Directors, Tom Lennox, Company Secretary and Corporate Counsel for 
AFGL, requested have extensions of the period of time available for the directors of the 
various Group entities to submit a RATA. Due to the size and complexity of the Group, the 
Administrators granted these extensions. 

As at the date of this report a RATA prepared by management and signed by the directors 
has been received by the Administrators for all entities other than those listed below for which 
a draft, unsigned RATA has been received: 

+ Allco Asset Finance Limited; 

+ Allco Finance (Australia) Limited; 

+ Allco IB Holdings Limited; and 

+ Allco International (Luxembourg) Holdings Ltd. 

A summary of the RATA for each of the Companies is included as Appendix G. 

4.4 History 

Allco was founded in 1979 as a private company, originally specialising in arranging 
leveraged leases for items of plant and equipment. Allco subsequently diversified into 
arranging finance for transportation, property, infrastructure and financial assets and 
established investment funds to house these assets. 

In 2001, Allco founded Record Investments Limited (“Record”) which listed on the Australian 
Securities Exchange (“ASX”). Record was established by Allco as an investor in and 
distributor of structured finance products that were sourced from Allco. We understand that 
Record had the first rights to transactions originated by Allco. 
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Following discussions which commenced in 2005, Allco merged with Record in July 2006. 
Record acquired the shares in the then privately owned Allco in return for shares in the listed 
Record. The intention of the merger was to create a broader based financial services group. 

Following the merger, the Group‟s operations increased substantially. This growth is 
illustrated in the financial statements summarised at 4.8.1 below. 

During 2008, as part of a planned restructure, the Group refocused its operations on the 
origination and management of aviation and shipping assets. We understand that in 
refocussing the business into these discrete fields, management‟s goal was to build a 
sustainable business, focussed on its core competencies, whilst realising assets to repay the 
banking syndicate‟s debt. This continued up to the appointment of Administrators. The debt 
repayments made by the Group are detailed at section 9.1 below. 

4.5 Group structure 

The simplified group structure below graphically summarises the Allco Group‟s activities 
according to the type of activity undertaken by the Group. 

Allco Finance Group

Aviation Shipping Property Infrastructure

Allco as originator and 

manager of funds

Allco as principal 

investor
Allco acting as advisor

Financial 

assets

 

As illustrated, the Group operated as an origination of, principal investor in and advisor to 
third parties in relation to the five broad asset classes included in the diagram above. A more 
detailed organisational chart is included as Appendix H. 

4.6 Stock market history 

Based on information obtained from Yahoo Finance, the share price history of the listed entity 
is set out in the chart below. 
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Source: www.yahoo.com.au 
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The key points outlined in the above graph are: 

+ AFGL stock price rose steadily in the period following the merger between Allco and 
Record, reaching $13.24 on 12 February 2007; 

+ reflecting the deterioration in equity and debt markets during the latter part of 2007 and 
throughout 2008, AFGL‟s stock price fell; and 

+ prior to our appointment, trading in AFGL stock was suspended and had been since 31 
October 2008, last trading at 14 cents per share. 

4.7 AFGL Shareholders 

Based on information extracted from AFGL‟s 2008 Financial Report, the top 20 shareholders 
as at 18 August 2008 are summarised in the table below: 

Allco Finance Group Limited - Top 20 Shareholders at 18 August 2008

Name Shares Held % of total issued shares

J Kinghorn & Co Pty Ltd (John Kinghorn) 31,374,586                      8.41% 

National Nominees Limited 16,020,565                      4.29% 

Raejoe Pty Ltd (David Coe) 15,198,622                      4.07% 

Gardener's Arms Pty Limited (Gordon Fell) 11,118,992                      2.98% 

Menowin Pty Limited 10,152,907                      2.72% 

Mary Jordan Management Pty Ltd 9,907,139                        2.65% 

Dealban Pty Ltd 9,602,457                        2.57% 

Citicorp Nominees Pty Limited 9,255,545                        2.48% 

HSBC Custody Nominees 8,985,304                        2.41% 

PMG Holdings Pty Ltd 7,385,586                        1.98% 

CPU Share Plans Pty Limited 7,137,509                        1.91% 

Monetti Pty Limited 6,741,848                        1.81% 

JP Morgan Nominees Australia Limited 5,602,871                        1.50% 

Perpetual Trustee Company Limited 5,060,172                        1.36% 

ANZ Nominees Limited 4,723,296                        1.27% 

Otaki Capital Pty Limited (Matthew Cooper) 3,677,245                        0.99% 

John Love Family 2,743,347                        0.74% 

Mine House Company Pty Limited 2,438,730                        0.65% 

David Swannell 2,428,587                        0.65% 

UOB Kay Hian Private Limited 2,320,723                        0.62% 

Total - Top 20 shareholders 171,876,031                    46.05% 

Total Issued shares 373,207,461                    100.0% 

Source: Allco Finance Group Limited Financial Report dated 30 June 2008 (page 134)

 

The key points are: 

+ as at 18 August 2008, the top 20 shareholders in AFGL owned 46.05% of total issued 
shares; and 

+ included amongst the top 20 shareholders were companies associated with Allco co-
founder John Kinghorn (8.41%), David Coe (4.07%), Gordon Fell (2.98%) and Matthew 
Cooper (0.99%). The shareholdings controlled by David Coe, Gordon Fell and Matthew 
Cooper refelct, to varying degrees, the consideration paid to the vendors of Rubicon 
following its acquisition by the AFGL in December 2007. 
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4.8 Financial Statements 

Financial statements are an essential tool in the management of the business conducted by a 
company. In addition to the audited financial statements, we have recovered from the 
Companies the following financial data: 

+ monthly management accounts (profit and loss and balance sheet) for the period June 
2008 to 4 November 2008; and 

+ annual management accounts (profit and loss and balance sheet) for the periods ending 
30 June 2006 (“FY06”), 30 June 2007 (“FY07”), 30 June 2008 (“FY08”) and 4 November 
2008 (“YTD09”). 

These statements, a summary of which is included as Appendix I, reveal that 25 of the 
Companies were inactive at the date of our appointment and had been inactive for the prior 
three financial years. 

4.8.1 Consolidated Group Financial Statements 

The audited financial statements reviewed by the Administrators are consolidated financial 
statements for AFGL and all of its subsidiaires. The audited financial statements as at 30 
June 2008, being the date of the most recently prepared financial statements, represent the 
consolidated financial statements for approximately 650 entities, only 52 of which comprise 
the Allco Group. 

Accordingly, the consolidated financial statements for AFGL have been included for 
illustrative purposes only and are intended to highlight the financial position and performance 
of the Group as a whole. 

The consolidated financial statements, comprising the profit and loss, balance sheet and cash 
flow statements, for FY06, FY07 and FY08 are summarised in the table below. 

Allco Finance Group Limited - Consolidated Financial Statements

$'000 FY06 FY07 FY08

Profit and Loss Statement

Revenue and other income 158,755        1,232,430     1,270,548     

Gain on acquisition of investments in associates -               14,825          49,198          

Share of profit/loss of equity accounted investments 13,735          54,986          (139,031)

Expenses (excluding financing costs) (11,354) (577,157) (2,435,099)

Financing costs (28,294) (417,498) (511,343)

Profit (Loss) before income tax 132,842        307,586        (1,765,727)

Income tax benefit (expense) (35,899) (88,422) 25,393          

Net Profit after tax 96,943          219,164        (1,740,334)

Balance Sheet

Total Assets 1,308,876     8,583,660     7,478,761     

Total liabilities (704,741) (6,381,379) (6,933,481)

Net assets 604,135        2,202,281     545,280        

Cash Flow Statement

Net cash from operating activities 57,784          237,185        (29,368)

Net cash from investing activites (374,938) (263,555) (168,828)

Net cash from financing activities 323,190        465,014        154,008        

Net (decrease)/increase in cash and cash equivalents 6,036            438,644        (44,188)

Cash and cash equivalents at 30 June 10,255          444,848        391,457        

Source: Allco Finance Group Limited Financial Report dated 30 June 2008 and 30 June 2007
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The key points are: 

+ Profit and Loss 

As illustrated, from FY06 to FY07, revenue increased by approximately 780%, rising from 
$158 million to $1.23 billion. Offsetting the increase in revenue were substantially 
increased operating and financing expenses resulting in a net profit after tax of $219 
million, representing a 226% increase over the  FY06 result of $96 million. These results 
reflect the substantial growth in activity undertaken by the Companies over the period, 
which was at least partially driven by the merger between Allco and Record. 

FY08 saw a slight increase in revenue to $1.27 billion (an increase of 3% over FY07). 
Notwithstanding recording an increase in revenue, the consolidated group incured a loss 
of approximately $1.74 billion during FY08. 

The key causes of underperformance during FY08 included: 

- losses of $139 million on equity accounted investments (compared to a profit of $55 
million in FY07); 

- an increase in financing costs of $94 million ($511 million in FY08 compared to $417 
million during FY07); and 

- asset impariment charges of approximately $1.65 billion (refelcting the decline in net 
assets from FY07, where net assets were $2.2 billion, to FY08 where net assets were 
$545 million). 

+ Balance Sheet 

Notwithstanding the substantial asset writedowns, the audited consolidated financial 
statements reveal a net asset position of approximately $545 million for the consolidated 
group (approximately 650 entites). 

The consolidated financial statements do not clearly deliniate current assets from non-
current assets or current liabilities from non-current liabilities. This has made a review of 
the balance sheet difficult. For FY08, however, we obtained this information from Allco 
management, who advised that there were current assets of $3.4 billion and current 
liabilities of $4.7 billion, indicating that the consolidated group had: 

- a current ratio (that is the ratio of current assets to current liabilities) of less than 1 
(indicating that there were insufficient current assets to satsfy current liabilities); and 

- a working capital (the difference between current assets and current liabilities) 
deficiency of approximately $1.3 billion. 

This is considered in more detail at section 8.2.3 below. 

+ Cash Flow 

During FY08, operating cash flow was negative $29 million, indicating that insufficient 
cash was generated from operations to cover operating expenses. This is contrasted to 
FY07, during which the consolidated group generated positive operating cash flow of 
$237 million. 

Our analysis of the cash flow statements indicate that the deterioration in cash generated 
from operations was primarily attributed to increases in payments made in respect of 
employee costs ($138 million) and interest expenses ($90 million). 

Notwithstanding that the consolidated group generated negative cash flow during FY08, 
the closing balance of cash and cash equivalents at 30 June 2008 stood at approximately 
$391 million. This positive cash position coupled with a positive net asset position of $545 
million, indicates that, according to the audited financial statements, the consolidated 
group was likely to have had sufficient resources available to meet liabilities.  We note 
that we have not verfied the valuation of assets in the consolidated group to determine 
the true value of the assets. 
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4.8.2 Regional Financial Performance 

The following table summarises the financial results for the conolidated group on a regional 
basis for FY06, FY07 and FY08. 

Allco Finance Group Limited - Consolidated Regional Segment Performance

Region

$'000 FY06 FY07 FY08 FY06 FY07 FY08 FY06 FY07 FY08 FY06 FY07 FY08

Revenue and other income 158,755    980,976    856,248    -          199,764  212,339  -          51,690    201,961  158,755    1,232,430 1,270,548 

Total assets 1,308,876 7,556,130 6,272,375 -          903,728  811,132  -          123,802  395,254  1,432,678 8,583,660 7,478,761 

Capital expenditure -           3,389,518 1,082,663 -          953,948  331,475  -          27,826    84,312    -           4,371,292 1,498,450 

Aquisition of intangibles -           793,818    127,282    -          326,909  -          -          -          -          -           1,120,727 127,282    
                                                                                                                                                                                                                                                                                           
Source: Allco Finance Group Limited Financial Report dated 30 June 2008 (pages 52-53)

Asia/Pacific Europe North America Total

 

The key points are: 

+ the Asia Pacific region generated 80% and 67% of total revenue for the consolidated 
group for FY07 and FY08 respectively.  

+ the consolidated group‟s assets remained heavily concentrated in the Asia Pacific region, 
representing 88% and 80% of the consolidated group‟s assets for FY07 and FY08. 

4.8.3 Segment Financial Performance 

The consolidated financial results also break down performance by category of activity. For 
FY07 and FY08, this is summarised in the table below. 

Allco Finance Group Limited - Segment Performance

$'000

FY07

Aviation Rail Shipping Infrastructure Property

Specialised 

Funds

Wholesale 

Financial

Group 

Investments Corporate Total

Revenue and other income 449,267     20,683       240,092     63,602             65,768            81,495            255,161      106,764          (50,402) 1,232,430  

Equity accounted investments -            205            (531) (324) 86,702            1,845              (425) (17,661) -            69,811       

Total Revenue 449,267     20,888       239,561     63,278             152,470          83,340            254,736      89,103            (50,402) 1,302,241  

Segment result 108,117     (4,997) 72,749       24,941             87,436            25,481            7,534          37,229            -            358,490     

Net interest expense -            -            -            -                   -                  -                  -              -                  (50,904) (50,904)

Income tax expense -            -            -            -                   -                  -                  -              -                  (88,422) (88,422)

NPAT 108,117     (4,997) 72,749       24,941             87,436            25,481            7,534          37,229            (139,326) 219,164     

% Total (excluding corporate) 30% (1%) 20% 7% 24% 7% 2% 10% 

Segment assets 1,773,145  93,391       1,013,600  337,494           528,795          380,528          3,909,948   494,327          52,432       8,583,660  

Segment liabilities (1,383,567) (48,152) (504,003) (153,553) (240,383) (70,118) (3,766,506) (194,765) (20,332) (6,381,379)

Net Assets 389,578     45,239       509,597     183,941           288,412          310,410          143,442      299,562          32,100       2,202,281  

% Total (excluding corporate) 18% 2% 23% 8% 13% 14% 7% 14% 

FY08

Aviation Rail Shipping Infrastructure Real Estate

Funds 

Management

Financial 

Assets Group Corporate Total

Revenue and other income 269,445     25,755       225,505     230,627           45,700            43,157            401,455      113,953          (85,049) 1,270,548  

Equity accounted investments 2,630         5,243         (6,480) (1,431) (16,298) (58,738) (23) (14,736) -            (89,833)

Total Revenue 272,075     30,998       219,025     229,196           29,402            (15,581) 401,432      99,217            (85,049) 1,180,715  

Segment result (47,841) (24,701) (175,565) (94,567) (523,316) (353,080) (215,502) (249,237) -            (1,683,809)

Net interest expense -            -            -            -                   -                  -                  -              -                  (81,918) (81,918)

Income tax expense -            -            -            -                   -                  -                  -              -                  25,393       25,393       

NPAT (47,841) (24,701) (175,565) (94,567) (523,316) (353,080) (215,502) (249,237) (56,525) (1,740,334)

% Total (excluding corporate) 3% 1% 10% 6% 31% 21% 13% 15% 

Segment assets 1,485,445  98,257       895,688     263,077           400,088          359,568          3,737,034   120,748          118,856     7,478,761  

Segment liabilities (1,299,235) (88,318) (575,466) (128,832) (398,572) (347,079) (3,881,471) (189,635) (24,873) (6,933,481)

Net Assets 186,210     9,939         320,222     134,245           1,516              12,489            (144,437) (68,887) 93,983       545,280     

% Total (excluding corporate) 41% 2% 71% 30% 0% 3% (32%) (15%)

Source: Allco Finance Group Limited Financial Report dated 30 June 2008 (pages 52-53)

 

Excluding „Corporate‟, which we understand primarily represents head office costs, the 
primary contributors to performance during FY07 were the Aviation, Property and Shipping 
divisions, which contributed 30%, 24% and 20% of net profit after tax respectively, and 
accounted for 18%, 13% and 23% of net assets respectively. 

As previously outlined, during FY08 year, the consolidated group recorded a loss of $1.7 
billion, driven primarily by asset write-downs of $1.65 billion. Whilst we do not have asset 
write downs by segment, by comparing net assets in FY07 to net assets in FY08, we are able 
to roughly estimate the divisional contributors to the loss incurred during FY08.  

By segment, the contributors to the reduction in net assets were: 

+ Group Investments ($368 million); 

+ Funds Management ($298 million); 
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+ Financial Assets ($287 million); 

+ Property ($287 million); 

+ Aviation ($203 million); 

+ Shipping ($189 million); and 

+ Other ($144 million). 

4.8.4 DOCG Group Financial Statements 

The financial statements further detail the consolidated financial performance of certain 
subsidiaries of the Companies. The subsidiaries for which specific financial information has 
been provided are those entities that were parties to a Deed of Cross Guarantee (“DOCG”). 

Pursuant to ASIC Class Order 98/1418 dated 13 August 1998, wholly owned subsidiaries of a 
company are relieved from the individual reporting requirements of the Act so long as an 
effective and approved DOCG is executed. 

On 27 June 2007 AFGL executed a DOCG of which 18 of AFGL‟s wholly owned subsidiaries 
(collectively referred to as the “DOCG Group”) were party to the DOCG. The members of the 
DOCG Group are listed in the table below. 

Allco Entities party to Deed of Cross Guarantee

Allco Finance Group Limited RIL Finance Pty Limited

Allco Finance (Australia) Limited RIL Leasing Pty Limited

Allco Nominees Limited Allco Asset Finance Limited

Allco Equipment Finance Limited Allco International (Holdings) Limited

Allco Property Finance Limited Allco Singapore Holdings Limited

Allco Leasing Limited Allco Securitisation Limited

Allco Management Limited Allco Funds Management Limited

ACME Funds Management Pty Limited Allco IB Holdings Limited

ACME Leasing Pty Limited Allco International (Luxembourg) Holdings Limited

ACME Securitisation Pty Limited

Source: Allco Finance Group Financial Report dated 30 June 2008 (page 113)

 

The DOCG provides that: 

+ in the event that one or more of the DOCG Group are wound up, each company subject 
to the DOCG guarantees, in full, the external debts of every other party to the DOCG; 

+ no party to the DOCG is entitled to prove as a creditor in the winding up of any other party 
to the DOCG in respect of inter-company dealings; and 

+ in the event that one or more of the DOCG Group are wound up, each external creditor of 
all parties to the DOCG is entitled to prove for the debt to it from each and every other 
party to the DOCG. 

In simple terms, the DOCG effectively allows a parent and its wholly-owned subsidiaries to be 
viewed as one economic entity. The effect of the DOCG in a liquidation scenario is that the 
assets and liabilities of each entity forming the DOCG Group are, in essence, „pooled‟. This 
means that a creditor of any entity within the DOCG Group has a claim against each member 
of the DOCG Group. At the forthcoming meeting, creditors of the DOCG Group will be entitled 
to vote in respect of each entity within the DOCG Group, regardless of which entity their claim 
is against. 

From a reporting perspective, creditors of the DOCG Group are able to focus on the 
consolidated position of the DOCG Group rather than the individual financial statements of 
each entity. 
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The financial statements for the DOCG Group for FY07 and FY08 are summarised below: 

Financial Statements - Allco entities party to the Deed of Cross Guarantee

$000 FY07 FY08

Profit & Loss Statement

Profit before tax 174,282                        (1,739,734)

Income tax expense (31,592) 162,243                        

Profit after tax 142,690                        (1,577,491)

Balance Sheet

Current Assets 266,159                        222,233                        

Non-Current Assets 2,552,800                     1,876,865                     

Total assets 2,818,959                     2,099,098                     

Current Liabilities (52,305) (193,143)

Non-Current Liabilities (603,675) (1,280,978)

Total liabilities (655,980) (1,474,121)

Net assets 2,162,979                     624,977                        

Source: Allco Finance Group Limited Financial Report dated 30 June 2008 (page 114)

 

The key points are: 

+ the financial performance of the DOCG Group is similar to that of the consolidated group, 
namely a substantial loss of approximately $1.58 billion was incurred during FY08, driven 
primarly by asset impairment charges, which decreased net assets to $625 million from 
$2.16 billion in FY07; and 

+ the positive net asset position of the DOCG Group of $625 million exceeds the net assets 
of the consolidated group (of $545 million – refer 4.8.1 above) indicating that the DOCG 
Group was in a superior financial position to the consolidated group at 30 June 2008. 

The Administrators have not verified the valuation of assets recorded in the accounts of the 
DOCG Group. 
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 Events leading to appointment 

As outlined in the First Report, the directors of a company seek to appoint Administrators 
where they are of the opinion that the company is, or is likely to become, insolvent. We have 
requested written explanations from the Directors of the Companies as to the cause of the 
failure. These factors, and the relevant surrounding circumstances, are summarised below: 

+ the Group‟s business model was heavily reliant on obtaining external funding, profitiability 
was driven by deal origination and asset sales; 

+ in the latter part of 2007 there was a substantial deterioration in debt markets. This 
continued (and worsened) throughout 2008 and spread into equity markets. This had the 
effect of: 

- limiting the ability of the Group to raise capital; 

- depressing the value of assets held by the Group; 

- increasing the risk premiums attached to corporate lending (and in particular lending 
to highly leveraged entities such as the Group); and 

- restricting the availability of credit and hindering the ability of the Group to roll-over its 
facilities. 

+ in response to these pressures, the Group embarked on a debt reduction program and a 
plan to stream-line operations. This involved the Group focussing on its „core 
competencies‟ of Aviation, Shipping and Private Equity; 

+ to provide a degree of certainty regarding its ability to continue operating,  Allco executed 
a senior debt facility with its bankers in August 2008. This facility, which was due to expire 
on 30 September 2009,  requried the Group to reduce its debt to $400 million by 30 June 
2009; 

+ the Group‟s debt reduction was scheduled progressively over this period, and was to be 
funded by way of the sale of non-core assets (including rail, real estate, infrastructure and 
financial assets); 

+ during October 2008, management advised shareholders that the continued deterioration 
in debt and equity markets had exceeded the contingencies included in management‟s 
business plan and, consequently, there was a significant risk that the Group would not be 
able to meet the November and December scheduled debt repayments (of $35.5 million 
and $111.9 million respectively); and 

+ if these debt repayments were not met and if the banking syndicate did not agree to 
renegotiate the facility, the Group would be in breach of the debt facility by the end of 
November 2008. 

Following concern that the Group would not be able to either satisfy or renegotiate the terms 
of the facility, the Directors of AFGL resolved to appoint Administrators. Following this, the 
directors of the subsidiaires of AFGL resolved to appoint Administrators. 
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 Update from Receivers 

The Recivers have provided the following report on the actions that they have undertaken to 
date: 

“The Receivers were appointed immediately after the Directors resolved to appoint the 
Administrators. 

Following their appointment the Receivers took immediate control of the Group’s assets 
and operations.  The Receivers undertook an urgent assessment of the various assets 
and investments of the Group.  To date the receivers have completed sales of the 
following major Group investments: 

+ Investment in the portfolio of railcar assets owned and managed by AllCapital Rail in 
the US. 

+ Investment in Alleasing a general leasing business. 

+ Investment in Citic Allco Investments Limited (CAIL). 

The Receivers are continuing to undertake sale processes in respect of the Group’s 
investments in the Allocean shipping portfolios and the Group’s management and equity 
interests in the Allco aviation portfolio.  These sales processes are still in progress and are 
being undertaken by Citigroup. 

In addition the Receivers are also continuing to access the appropriate strategy for 
realising value in a number of the Group’s other assets including the Group’s investment in 
the Cross Hudson project, the Group’s investments in a number of real estate assets and 
the Group’s investments in a number of other financial assets.” 
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 Administration actions to date 

As outlined in our prior communication with Creditors, the Receivers have operational control 
over the Companies. Notwithstanding this, the Administrators have statutory responsibilities 
that must be performed and hold residual powers that are conferred by the Act. 

The tasks that have been undertaken by the Administrators since our appointment on 4 
November 2008 are extensive, however the principal activities are summarised below. 

7.1 Statutory duties 

The Administrators have completed numerous activities required by the Act, including: 

+ lodged notices of appointment for each of the Companies; 

+ held the First Meeting of Creditors for each of the Companies and lodged the minutes of 
those meetings with ASIC; 

+ extended the period to convene the Second meeting of Creditors; 

+ convened the Second Meeting of Creditors; and 

+ prepared a First and Second Report to Creditors 

7.2 Administrative duties 

The Administrators have completed numerous administrative duties, including: 

+ bank account administration and preparation of monthly bank reconciliations; 

+ updating cash books; 

+ preparation of BAS returns; 

+ document management and file maintenance; 

+ updating checklists maintained by the Administrators; and 

+ planning the engagement. 

7.3 Trading 

As Creditors are aware, Receivers were appointed immediately after the Directors resolved to 
appoint Administrators. Subsequent to their appointment, the Receivers took immediate 
control of the Group and have continued to manage the Group with a view to securing the 
sale of the available assets. 

Whilst the Receivers have primary responsibility for realising the Companies assets many of 
these assets are held via trust structures over which the Receivers do not have unfettered 
control. For this reason, transactions and dealings regarding certain assets have required the 
involvement of the Administrators. Specifically, the Administrators have been involved in: 

+ consenting to unwinding of various trust structures;  

+ consenting to the contintued operation of various securitisation funding trust facilities; and 

+ facilitating certain asset realisations undertaken by the Receivers. 

Whilst the Administrators actions in assisting the Receivers realise assets has primarily 
benefited the Secured Creditors, assisting the Receivers maximise the value of assets 
realised reduces the total secured claims, thereby indirectly benefiting Unsecured Creditors. 

7.4 Liaise with Receivers 

We have held numerous meetings and discussions with the Receivers, their staff and legal 
representatives in order to: 

+ provide trading assistance to the Receivers as detailed in section 7.3 above; 
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+ obtain further information on the affairs and background of the Companies; 

+ facilitate the realisation of the Group‟s assets; and 

+ identify potential avenues of investigation/recovery. 

7.5 Assets potentially available to Administrators 

The Administrators are in the process of securing control over a number of assets that do not 
appear to be covered by the security held by the banking syndicate. These assets, and an 
estimated value, are set out in the table below. 

Assets Available to Administrators

Company Asset Description Estimated Value

Allco Asset Finance Limited Shares in GridX $Nil to $6 million

Allco Cross Hudson Investments Pty Ltd Partnership interests in Cayman partnership $Nil to $20 million

Allco IB Holdings Limited Units in AEP Holding Trust $Nil to $45 million

Allco Nominee (TFHB) Pty Limited Shares in AHC Investments and MFP Investments Unknown

Allco Property (Europe) Holdings Pty Ltd Shares in 2 property trusts $Nil

 

The Administrators are continuing to investigate these assets with a view to protecting and 
potentially realising these assets for the benefit of unsecured creditors. 

This is discussed further in sections 9 and 11.2 below. 

7.6 Investigations 

Following our appointment, we have undertaken a range of preliminary investigations into the 
affairs of the Companies with a view to: 

+ determining the cause of failure of the Companies; and 

+ identifiting any avenues from which recoveries may be made for the benefit of creditors. 

The nature and preliminary results of these investigations are detailed in section 8 below. 

7.7 Communication with Creditors and Committee 

In addition to dealing with the general body of Creditors, the Administrators have prepared 
several updates to and held meetings with the Committee. As outlined at the First Meeting, 
given the time and expense involved in communicating with the general body of Creditors, the 
Administrators seek feedback from members of the Committee on matters that arise during 
the course of the Administration. This ensures that the Administration is run as efficiently as 
possible. 

7.8 Attending to legal claims 

The Administrators have dealt with and are continuing to deal with numerous claims that have 
been made against the Companies. Several claims were pending in various courts around 
Australia prior to our appointment and other claims have come to light in the period following 
our appointment as Administrators. 

The matters dealt with by the Administrators can be broadly summarised as follows: 

+ applications under s440D of the Act requesting the Administrators consent to the 
commencement/continuation of legal prooceedings against certain Companies; 

+ applications by certain secured creditors for the enforecement of charges against the 
Companies outside the period of time in which such security may be enforced; and 

+ various other legal claims (both actual and proposed) against the Companies. 

In order to minimise the prospect of any prejudice to unsecured creditors, the Administrators 
have reviewed and, where relevant and appropriate, responded to these matters. 
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7.9 Review employee claims 

Numerous current and former employees (“the employees”) have lodged claims with the 
Receivers and Administrators seeking to be considered to have been employed by AFGL, 
rather than Allco Finance Group Pty Ltd (“AFGPL”). AFGPL is the entity referred to in most 
employees‟ contracts of employment. 

The Administrators understand that employees have made this application on the basis that 
whereas AFGPL has no assets, AFGL has sufficient assets to pay employee claims in full. 
The Administrators have had discussions and meetings with the employee representatives, 
with management and with the Receivers regarding these claims. 

In the event that funds become available to pay a dividend to unsecured creditors, this matter 
will be investigated further. 

7.10 Dealing with ASIC 

Following our appointment, we have had several meetings and discussions with ASIC 
concerning our ongoing investigations into the affairs of the Companies. ASIC have been 
investigating various aspects of the Allco Group for the past 12 months and we will continue 
to liaise with ASIC regarding the failure of the Companies. 

7.11 Dealing with Key Creditors 

Following our appointment, we have had several meetings with key large creditors and 
stakeholders of the Allco Group, including representatives of the noteholders. 

7.12 Summary Receipts and Payments 

A summary of the Administrators‟ receipts and payments for each of the Companies for the 
period from 4 November 2008 to 28 February 2009 was included previously as Appendix B. 
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 Investigations Conducted 

8.1 Overview 

Under the Act, an administrator is obliged to investigate a company‟s business, property, 
affairs and financial circumstances.  These investigations are to be performed as soon as 
practicable after the administration begins in order to enable the administrator to form an 
opinion about the future of the company. 

We initiated a range of investigations in order to understand the events leading to our 
appointment and to identify potential causes of action which may increase the funds available 
to Creditors.  Our investigations to date have focused on the following areas: 

+ Insolvent trading (s588G of the Act – section 8.2 below); 

+ Voidable transactions (part 5.7B of the Act – section 8.3 below); 

+ Adequacy of books and records (s286 of the Act – section 8.4.1 below); 

+ Avoidance of Employee Entitlements (Part 5.8A of the Act – section 8.4.2 below); 

+ Falsification Offences (ss1307,1308 and 1309 of the Act – section 8.4.3 below); and 

+ Directors‟ and Officers‟ duties (s180-183 of the Act – section 8.4.4 below). 

Under the Act the Administrators of a company are obliged to report to ASIC on any 
suspected breaches of the Act committed by the Directors. 

8.2 Insolvent trading 

In general terms, other than where action is taken by ASIC, the directors of a company 
(including former directors) may only be sued for insolvent trading if the company is in 
liquidation.  Where a Voluntary Administrator has been appointed, assessment of the issue of 
insolvent trading can be important to Creditors if they are being asked to choose between a 
DOCA and liquidation. 

In that instance, Creditors have to assess the advantages to them of a DOCA (which does not 
include proceeds from insolvent trading actions) compared to the likely return to them in 
a liquidation. Liquidation also preserves the possibility of individual creditors taking action in 
their own right. 

At the date of this report, no DOCA proposal has been received for the Companies. 

8.2.1 Directors’ Liability 

Section 588G of the Act imposes a positive duty upon directors to prevent insolvent trading. If 
a director is found guilty of an offence in contravening s588G, the Court may order him or her 
to pay compensation to the company equal to the amount of loss or damage suffered by the 
creditors of the company. 

The substantive elements of s588G are: 

+ a person must be a director of a company at a time when the company incurs a debt; 

+ the company must be insolvent at that time or becomes insolvent by incurring the debt; 

+ the director must have reasonable grounds for suspecting that the company is insolvent, 
or it would so become insolvent by incurring the debt. 

The defences contained within s588H are summarised below: 

+ the director had reasonable grounds at the time the debt was incurred to expect the 
company to be solvent and would remain solvent even after the debt was incurred; 

+ the director relied on another person to provide information about whether or not the 
company was solvent; 
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+ the director was ill or for some reason did not take part in the management of the 
company; and/or 

+ the director took reasonable steps to prevent the incurring of the debt. 

The Court may also impose upon the directors‟ one of two types of civil penalty orders. The 
first can include a fine not exceeding $200,000 or an order prohibiting directors from 
participating in the management of a company. The second, where there is criminal intent and 
a conviction, a director could also be imprisoned for up to five years or fined as well. 

ASIC usually applies for civil penalty orders while applications for compensation payable to 
the company are usually made by a liquidator, or in specified circumstances, a creditor. 

8.2.2 Assessment of Insolvent Trading 

We have identified a number of key factors that should be taken into account when 
considering an insolvent trading action against the directors of each of the Companies. Our 
preliminary conclusions for each of the Companies are summarised at Appendix J and are 
considered in detail below. 

8.2.3 Assessment of solvency on a Net Assets Basis 

To be considered solvent on a net assets basis, the Companies must have sufficient assets 
available to meet liabilities. 

Unaudited management accounts have been reviewed to determine whether the Companies 
had sufficient assets to meet liabilities. This review has been conducted as at the date of our 
appointment and also at 30 June 2006, 30 June 2007 and 30 June 2008. These statements 
have been summarised and were included previously as Appendix I. 

Our review has revealed that several of the Companies reported negative net assets at  30 
June 2008 and 4 November 2008. The net asset position at 30 June 2008 may be explained 
by the substantial write-downs made by the Group during FY08. In addition to reporting 
negative net assets at 30 June 2008, a number of entities reported negative net assets at 30 
June 2007 and 30 June 2006. 

Given, however, that the Companies operated as part of a larger group which reported 
positive net assets on a consolidated basis, refer 4.8.1 above, that individual members of the 
Group reported negative net assets alone is not conclusive evidence of insolvency for those 
specific entities. 

The management accounts recovered for specific entities within the Group do not break down 
assets and liabilities into current/non-current categories. Whilst the management accounts 
included as Appendix I do include such a breakdown, this was prepared by the 
Administrators and has been included for illustrative purposes only. Accordingly, we are 
unable to comment on the split between current and non-current assets and liabilities for 
specific members of the Group. 

However, as outlined at section 4.8.1 above, based on management‟s advice, the 
consolidated financial statements reveal that there were insufficient current assets to satisfy 
current liabilities for the consolidated group, there being a deficiency of approximately $1.3 
billion. 

Where a company has insufficient current assets to satisfy current liabilities this is an 
indication that the company has insufficient capacity to pay debts „as and when‟ they fall due, 
indicating that the company may be insolvent. 

Whilst a working capital deficiency is evidence of insolvency, it is not, of itself, conclusive of 
that fact. 

8.2.4 Assessment of solvency on a Cash Flow basis 

To be considered solvent on a cash flow basis, the Companies must have been able to satisfy 
their debts as and when they fell due. A number of tests were carried out in this regard which 
are considered in turn below. 
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+ Review of cash flow forecasts prepared by management 

- Allco management, in consultation with the banking syndicate, prepared a detailed 
cash flow forecast for the period June 2008 to June 2009. This forecast, summarised 
as Appendix K, was attached to the Syndicated Facilities Agreement (“SFA”) and 
represented management‟s plan to continue to trade the Group, albeit focussing on a 
narrower range of activities, whilst progressively repaying the banking syndicate‟s 
debt. 

- The forecast reveals that management anticipated there would be sufficient resources 
to continue to trade through to June 2009.  

- Over this period, management forecast the Companies would generate negative 
operating cash flow of $172.8 million, forecast cash outflows of $355.2 million 
exceeding forecast inflows. 

- Management‟s forecast indicated that the primary cash outflows over the period were 
interest ($133.5 million), salaries ($97.8 million), bonuses ($42.1 million) and 
redundancies ($30.5 million). 

- Whilst management forecast that the Group would generate negative operating cash 
flow, management anticipated making repayments of $534.1 million to the banking 
syndicate. This was to be funded via net asset realisations of $676.1 million.  

- We understand that these asset realisations were forecast to be the sale of assets 
warehoused on the Companies‟ balance sheet to third party entities, including funds 
managed by the Allco Group. 

- Management advised that following delays associated in realising assets a revised 
cash flow was prepared for the banking syndicate. The key features of this forecast, 
which remained in draft, were a reduction in forecast cash receipts, reflecting the 
absence of origination income and forecast higher asset realisations.  

- This draft forecast was heavily reliant on asset realisations. We understand that the 
banking syndicate had been provided with this draft forecast but that Administrators 
were appointed prior to the banking syndicate finalising its review. 

+ Review of creditor ageing 

- Based on the Group‟s books and records, we understand that only four members of 
the Group had external creditors. We have prepared creditor ageing schedules for 
these entities (included as Appendix L) as at 4 November 2008, 30 September 2008 
and 30 June 2008. 

- This analysis reveals that, with the exception of Allco OBU, each of the other three 
entities had a substantial portion of total creditors outstanding for a period greater 
than 60 days. At 30 June 2008, for instance, approximately 80% (or approximately $2 
million) of AFGL‟s total creditors had been outstanding for at least 60 days. 

- In our opinion, evidence that a majority of a company‟s creditors have been 
outstanding for a period greater than 60 days provides an indication that the company 
is potentially unable to pay its debts as and when they fell due. This, therefore, is an 
indicator of insolvency. 

- An ageing of creditors is not conclusive proof that the business was insolvent. In 
determining if a company is insolvent, it would be necessary to: 

Á conduct a detailed review of specific creditor terms to determine the extent to which 
creditors were not being paid in a timely fashion; 

Á determine whether the business could generate sufficient cash flow to satisfy 
liabilities as and when they fell due – whilst creditors may have not been paid in 
accordance with their terms of trade this is not to say that the company was unable 
to pay creditors as and when they fell due; and 
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Á consideration also needs to be given to the resources available to satisfy such 
liabilities, namely the net assets of the consolidated group. 

+ Creditor Pressure 

- We have conducted a preliminary review of the Companies‟ books and records and 
held discussions with key personnel to determine whether any creditors applied undue 
pressure to receive outstanding payments or whether there were any alterations to 
standard operating terms of trade. 

- Our investigations have revealed that whilst a number of professional firms had 
required payment of their fees in advance there was no evidence that trade creditors 
applied pressure on any of the Companies in order to secure the payment of their 
outstanding invoices. 

+ Statutory Demands / Payment of taxes 

- We have conducted a preliminary review of the Companies‟ books and records and 
held discussions with Group personnel to ascertain whether any statutory demands 
had been lodged against any of the Companies and whether the payment of statutory 
taxes were up to date. 

- Our investigations have revealed that no statutory demands were served on the 
Companies and the liabilities in respect of statutory taxes were up-to-date. 

+ Availability of Additional Facilities 

- We have conducted a preliminary review of the banking facilities available to the 
Group to determine whether there was sufficient capacity available to draw down 
funds to satisfy outstanding obligations. 

- We have reviewed the terms of the SFA and schedules prepared by management and 
note that notwithstanding the permanent debt reduction scheduled to occur pursuant 
to the SFA, we understand that the facility was not fully drawn. 

- Management‟s estimate of the facility available to be drawn is summarised in the table 
below: 

Allco Finance Group - Available Facility

($ million)

Aug-08 Sep-08 Oct-08 Nov-08 Dec-08 Jan-09 Feb-09 Mar-09 Apr-09 May-09 Jun-09

SFA Limit Available 35.20 21.80 0.52 16.47 52.50 37.80 9.40 62.60 46.10 8.20 30.30

Source: Allco records dated 27 October 2008

 

The key points are: 

Á management forecast that it would have sufficient capacity under its existing 
facilities to draw down additional borrowings through to June 2009; and 

Á the capacity under the facility may have been available to satisfy ongoing trading 
expenses, thereby potentially providing sufficient liquidity for the business to 
continue trading. 

8.2.5 Other considerations 

+ Profitability  

- We have reviewed management accounts prepared for each of the Companies for 
FY06, FY07, FY08 and YTD09. These statements, summarised previously at 
Appendix I, reveal that: 

Á 19 members of the Group reported a net loss for FY08. These losses are largely 
attributed to asset write-downs recorded in FY08. 



 

 

 

 

 
 
 
 
 
 
 
 

 

 

 

439A Report – Allco Finance Group 

C O R P O R A T E  A D V I S O R Y  |  F O R E N S I C  |  T R A N S A C T I O N  S E R V I C E S  |  C O R P O R A T E  R E C O V E R Y  

25 

 

Á 10 members of the Group reported a net loss for FY07. Of these, only five, being 
Capital Markets Finance, Allco Wind Energy, Allco Singapore, Mobius Financial 
Services and Allco Managed Investments, recorded significant losses. 

Whilst an entity‟s profitability is a factor that may indicate solvency problems going 
forward, this is not a conclusive factor in determining solvency. 

Given that these entities operated as part of a larger group of entities that reported a 
net profit for FY07, losses incurred by individual entities cannot, of itself, be taken as 
conclusive evidence of the insolvency of that entity. 

+ Continued Bank Support 

- If the directors of a company believe that the financiers of the business will continue to 
provide support to the Group, there may exist a legitimate basis for concluding the 
entity is not insolvent. 

- Insofar as the banking syndicate continued to support the Group, or the Directors 
reasonably believed that the syndicate was continuing to support the Group, the 
Directors may have a basis upon which they were able to conclude that the 
Companies could continue to trade.  

- Whilst the banking syndicate were monitoring the ongoing trading of Group, we 
understand that the banking syndicate supported the Group‟s continued operation to 
facilitate the repayment of the banking syndicate‟s debt. 

8.2.6 Insolvent Trading: Grounds and Defences 

As outlined, whilst there are some grounds to suspect that several of the Companies may 
have been insolvent prior to the appointment of Administrators, there are other factors 
indicating that the Companies may not have been insolvent prior to the appointment of 
Administrators. These factors include: 

+ detailed cash flow prepared by management and accepted by the banking syndicate 
indicated that the Companies were able to continue trading; 

+ the Companies collectively had positive net assets at 30 June 2008 (although there were 
insufficient current assets to satisfy current liabilities); and 

+ there was sufficient capacity to draw down funds from current banking facilities to pay 
outstanding liabilities. 

These factors are grounds upon which the directors could rely as a defence to an insolvent 
trading action brought against them. 

This issue will be further investigated should liquidators be appointed. 

8.2.7 Holding Company Liability 

Section 588V of the Act provides that a holding company may be liable for the debts of a 
subsidiary in certain circumstances. These are summarised as follows: 

+ the corporation is the holding company at the time the company incurs the debt; 

+ the subsidiary is insolvent at that time, or becomes insolvent by incurring that debt; 

+ the holding company, or one or more of its directors, is aware at that time there are 
grounds for suspecting the subsidiary is insolvent; or 

+ having regard to the nature and extent of the holding company‟s control of the 
subsidiary‟s affairs, then it would be reasonable to expect that: 

- the holding company would be aware of the subsidiary‟s financial position; 

- the directors of the holding company would be aware of the subsidiary‟s financial 
position. 
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A holding company is able to rely on defences to any claim brought against it. These 
defences, set out in s588X of the Act, are equivalent to the defences that are available to the 
directors of a company under s588H. 

Given the insolvency of AFGL (the holding company) it is the Administrators preliminary view 
that an insolvent trading action against it is not commercially viable. However, this will be 
further investigated should liquidators be appointed. 

8.2.8 Application of funds recovered 

Pursuant to s588Y of the Act, amounts that are recovered by a liquidator under certain 
provisions of the Act are not available to pay secured debts of the company unless all of the 
company‟s unsecured claims have been paid in full. The recoveries that are available firstly to 
satisfy unsecured creditors are those made by a liquidator in respect of insolvent trading 
pursuant to ss588J, 588K, 588M and 588W. 

Accordingly, in the event that recoveries are made by a liquidator against either the directors 
or the holding company in respect of insolvent trading, these recoveries are available firstly to 
satisfy unsecured creditors. 

8.3 Voidable transactions 

In the event that the company is wound up, certain transactions that occurred prior to the 
appointment of the Administrators, and where the property of the company was disposed of or 
dealt with, may be recovered by the liquidator under Part 5.7B of the Act.  This may result in, 
among other things, a requirement for a third party to return property to the company and 
thereby increase the assets available to the liquidator and creditors.  These are known as 
voidable transactions. 

Corporations Regulation 5.3A.02 requires an administrator to specify whether there are any 
transactions that appear to the administrator to be voidable transactions in respect of which 
money, property or other benefits may be recoverable by a liquidator under Part 5.7B of the 
Act.  As with the insolvent trading analysis above, this issue is relevant to creditors if they are 
being asked to choose between a DOCA and liquidation, because voidable transactions are 
only recoverable if liquidation occurs. 

The results of our preliminary investigations into whether any member of the Allco Group 
entered voidable transactions is summarised as Appendix M. 

Voidable transactions include: 

+ unfair preference payments (refer 8.3.1 below); 

+ unfair loans (refer 8.3.2 below); 

+ uncommercial transactions (refer 8.3.3 below); and 

+ unreasonable director-related transactions (refer 8.3.4 below). 

These are considered in turn. 

8.3.1 Unfair preference payments 

A liquidator is able to recover payments made by a company to a creditor where: 

+ the company is insolvent at the time of payment or becomes insolvent because of the 
payment; 

+ the payment results in the creditor receiving more than it would in a winding up; and 

+ the transaction occurred within six months prior to the liquidation (or prior to any 
administration occurring immediately before liquidation). In this administration the 6 month 
relation back period is 4 May 2008 to 4 November 2008. 

provided that: 

+ the creditor did not become a party to the transaction in good faith; and 
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+ the creditor or a reasonable person in the creditor's position had or would have had 
reasonable grounds to suspect the company was insolvent. 

We have reviewed cash books and other records maintained by the Companies to determine 
whether any creditor may have received an unfair preference. Our preliminary investigations 
reveal that no preferential payments were made to creditors.  

This will be further investigated should liquidators be appointed. 

8.3.2 Unfair loans 

Pursuant to s588FD of the Act, a liquidator is able to treat as voidable an unfair loan. 

A loan is considered unfair if: 

+ the interest on the loan was or is extortionate; or 

+ the charges associated with the loan were or are extortionate. 

In determining whether interest and charges associated with a loan are extortionate regard 
must be had for the following factors: 

+ the risk the lender is exposed to; 

+ the value of security; 

+ the term of the loan; 

+ the repayment schedule; and 

+ the amount of loan. 

Based on discussions with management and a review of the available books and records, we 
understand that the only loans granted to the Companies from external lenders to the Group 
were: 

+ the secured loans granted by the banking syndicate; and 

+ the subordinate notes issued by AFGL. 

The terms of the loan to the banking syndicate included: 

+ an interest premium of between 2.75% and 3.50% over the relevant bank reference rate; 

+ a repayment schedule under which debt would be repaid progressively down to $400 
million by June 2009; and 

+ no covenants based on gearing, interest cover, debt service of other financial ratios. 

The terms of the subordinate notes included: 

+ semi-annual interest payment (payable on 15 May and 15 November); 

+ interest payable was a margin of 2.1% over the bank bill swap rate; and 

+ Allco could defer interest payments in certain circumstances, but would incur an 
additional penalty interest rate of 2.0%. 

We have reviewed the terms of these loans and note that the interest rates charged appear 
reasonable in the circumstances. 

8.3.3 Uncommercial transactions 

A liquidator is able to recover money or property associated with transactions entered into by 
a company where: 

+ a reasonable person in the company‟s circumstances would not have entered into the 
transaction having regard to the benefit and detriment of the transaction; 

+ the company is insolvent or becomes insolvent because of the transaction; and 
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+ the transaction occurred within 2 years of the liquidation (or earlier appointment of an 
Administrator), 4 years if the transaction was with a related party or 10 years if the 
transaction was entered into to defeat creditors. 

Our investigations have identified a number of transactions that we have reviewed as 
potential uncommercial transactions. The transactions that we have identified to date include 
a series of loans (and debt-style equity investments) that were made by several of the 
Companies to associated entities. 

Those transactions with an amount outstanding of greater than $20 million at 4 November 
2008 are listed in the table below: 

Loans greater than $20 million granted by members of the Allco Group

Lendor Borrower

Amount Outstanding 

(million)

Allco Finance Group Limited Re Leasing 186.2                           

RIL Finance Pty Limited Rubicon 176.5                           

Allco Funds Management Limited All Leasing 134.3                           

ACME Funds Management Pty Limited AWPF 122.3                           

Allco Finance Group Limited Rubicon 72.7                             

Allco IB Holdings Limited AEPL 61.0                             

Allco Cross Hudson Investments Pty Ltd Cavallo 53.4                             

Allco Finance (Australia) Limited Allocean Charters (Singapore) Ltd 52.5                             

Allco Finance Group Limited Allco Principals Trust 52.1                             

ACME Securitisation Pty Limited Allcommercial Sub 12 50.0                             

ACME Funds Management Pty Ltd Aviation Mezzanine Asset 49.6                             

ACME Funds Management Pty Ltd Aviation Junior Mix 47.8                             

ACME Funds Management Pty Limited CITIC 44.8                             

ACME Leasing Pty Ltd Aviation Junior Asset 32.9                             

 

We have sought further information on these transactions in order to conduct a more detailed 
review of the nature and terms of these transactions. Our review of the terms of the loans and 
the circumstances surrounding their granting is ongoing. This review will continue and these 
transactions will be further investigated should liquidators be appointed. 

8.3.4 Unreasonable director-related transactions 

Pursuant to s588FDA of the Act, a liquidator is able to treat as voidable an unreasonable 
director related transaction.  Such a transaction is one where: 

+ a payment made by the company; 

+ a disposal by the company of its property; 

+ the issue of securities by the company; or 

+ an obligation to do any of the above; 

is made to a director or close associate of a director or a person on their behalf. 

Unreasonable means that a reasonable person in the company‟s circumstances would not 
have entered into the transaction having regard to: 

+ the benefits (if any) to the company of entering the transaction; 

+ the detriment to the company of entering into the transaction; 

+ the respective benefits to other parties to the transaction of entering into it; and 

+ any other relevant matter. 



 

 

 

 

 
 
 
 
 
 
 
 

 

 

 

439A Report – Allco Finance Group 

C O R P O R A T E  A D V I S O R Y  |  F O R E N S I C  |  T R A N S A C T I O N  S E R V I C E S  |  C O R P O R A T E  R E C O V E R Y  

29 

 

Other matters relevant to the determination of unreasonable director-related transactions 
include: 

+ there is no requirement that the company be insolvent at the time the relevant transaction 
occurred; 

+ the liquidator is able to review transactions occurring four years prior to the relation back 
day (in relation to the Group this period is 4 November 2004 to 4 November 2008); 

+ the reasonableness of the transaction is to be assessed based on the information 
available at the time the transaction was entered into; and 

+ the quantum able to be recovered by a liquidator constitutes the difference between the 
total benefit actually provided by the company and the benefit (if any) that it may be 
expected that a reasonable person in the company‟s circumstances would have provided. 

Our preliminary investigations have identified a number of related party transactions. These 
transactions, several of which could equally be characterised as uncommercial transactions, 
are summarised below: 

+ Acquisition of Rubicon 

- On 19 December 2007, AFGL acquired the 79.6% of Rubicon that it did not already 
own. Rubicon‟s shareholders prior to the acquisition were: 

Á Gordon Fell – 44.9% 

Á AFGL – 20.4% 

Á David Coe – 19.9% 

Á Matthew Cooper – 14.8% 

- The consideration was $63.69 million cash, the issue of 23.9 million ordinary shares in 
AFGL and the issue of up to 5.8 million redeemable preference shares (which would 
vest only if pre-determined hurdles were achieved). 

- At the time of the acquisition, David Coe and Gordon Fell were AFGL directors. For 
this reason we have reviewed this transaction as a transaction that could potentially 
be regarded as an unreasonable director-related transaction. Our investigations into 
this transaction, and whether there are potential grounds for commencing recovery 
proceedings, are ongoing. 

+ Loan to APT 

- Pursuant to a loan agreement dated 18 December 2007, the Group agreed to loan up 
to $50 million to APT (Overseas Holdings No.1) Pty Ltd (“APT”). At the date of our 
appointment, based on information recovered from company records, $52.1 million 
was outstanding on this facility. As Creditors may be aware, APT is an entity 
associated with certain directors of the Group. 

- Records recovered from the Group indicate that the loan was advanced to provide 
APT with funding and sufficient liquidity to ensure that margin loans over AFGL stock 
owned by APT were not called by APT‟s margin lenders. 

- Based on the information we have reviewed to date, we understand that in addition to 
the loan to APT being reviewed as a potential unreasonable director-related 
transaction, it may also be reviewed on the grounds that it: 

Á constituted the granting of financial assistance pursuant to s260A of the Act; and 

Á constituted a related party benefit and, as such, required  shareholder approval 
pursuant to s208 of the Act. 

- We are currently undertaking a review of the terms of the loan and the circumstances 
surrounding its grant to APT with a view to determining whether any action may be 
brought. 
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+ Loan to Rubicon 

- Pursuant to a loan agreement dated 10 February 2005, RIL Finance Pty, whose 
ultimate parent is AFGL, executed a loan agreement with various Rubicon entities. As 
Creditors may be aware at the time the loan was granted Rubicon was an entity 
associated with certain directors of the Group. 

- The loan agreement allowed Rubicon to draw up to $150 million. Based on 
information recovered from the Group, we understand that at the date of appointment 
$176.5 million was outstanding on this facility. 

- We are currently undertaking a review of the terms of the loan and the circumstances 
surrounding its grant to Rubicon with a view to determining whether any action may 
be brought. 

+ Director Bonuses 

- We have reviewed information recovered from the Group and advise as follows: 

Á No directors of AFGL received a bonus in either FY08 or FY07; and 

Á Directors of AFGL subsidiaries received bonuses, however we consider that these 
payments were likely made to the recipients in their capacity as employees of the 
Group. On this basis, payments made would not likely be recoverable pursuant to 
s588FDA. 

We advise that are investigations into director-related transactions are ongoing and that, 
should one be appointed, a liquidator will investigate these matters further. 

8.4 Other Investigations 

The Administrators have conducted a series of other investigations into Allco. The 
investigations that have been undertaken, and the preliminary conclusions that have been 
reached, are detailed below. 

8.4.1 Adequacy of Books and Records 

The Administrators are required to provide an opinion as to whether the Companies‟ books 
and records are maintained in accordance with s286 of the Act, which requires that a 
company maintain financial records that: 

+ correctly record and explain its transactions and financial position and performance; and 

+ would enable true and fair financial statements to be prepared and audited. 

Failure to maintain books and records in accordance with s286 of the Act provides a 
presumption of insolvency.  This presumption can be relied upon by a liquidator in an 
application for compensation for insolvent trading and other actions for recoveries pursuant to 
the Act from the directors and related parties. 

We have reviewed the Companies‟ books and records held at its offices, together with those 
delivered to me by the Directors and external advisers.  These books and records include: 

+ audited Financial Reports for AFGL for FY06, FY07 and FY08; 

+ monthly management accounts (profit and loss and trial balances) for the period June 
2008 to November 2008; 

+ annual management accounts for FY06, FY07 and FY08 and YTD09; 

+ payroll records maintained by the Human Resources department; 

+ cash payment journals/general ledger; 

+ bank statements and bank reconciliations; and 

+ 2008 audit management letter. 
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Based on our preliminary review, we are of the opinion that the records maintained by the 
Companies constituted sufficient appropriate records for an entity of this type. Accordingly, we 
do not believe that s286 of the Act has been contravened. 

8.4.2 Avoidance of Employee Entitlements 

Provisions contained within Part 5.8A of the Act aim to protect the entitlements of a 
company‟s employees from agreements that deliberately defeat the recovery of those 
entitlements upon insolvency. 

Under s596AB(1) of the Act, it is an offence for a person to enter into a transaction or relevant 
agreement with the intention of, or with intentions that include: 

+ preventing recovery of employee entitlements; or 

+ significantly reducing the amount of employee entitlements recoverable. 

The offence created in part 5.8A is not limited to a company‟s directors, officers or 
employees. The section is applicable to any individual regardless of their relationship to the 
company or employees. 

If a breach is proven, Part 5.8A provides for the imposition of both criminal and civil penalties. 
Under s596AC(1), a civil penalty, in the form of compensation, is available to employees 
where: 

+ s596AB(1) is contravened; 

+ the company is being wound up; and 

+ employees suffered loss or damage. 

It should be noted that a company need not have been insolvent at the time that any 
agreement was entered into. 

A liquidator may take action to recover compensation as a debt due to the company. 
Employees would have priority to the compensation under s556 of the Act. While a liquidator 
has priority standing to take the action for any contravention, an employee may sue directly 
for compensation in certain circumstances pursuant to s596AF(1) of the Act. 

We have conducted a preliminary review of the available documents and held discussions 
with relevant Allco personnel regarding the establishment of AFGPL as the „employment 
entity‟ for the Group. The purpose of this review being to investigate the formation of AFGPL 
and to determine whether there is any evidence of a contravention of Part 5.8A of the Act. 

We understand the background to the establishment and use of AFGPL as the employment 
entity for the Group is as follows: 

+ the Group was formed over a number of years following the combination of a number of 
separate businesses. 

+ each entity that was absorbed into the Group employed personnel under terms and 
conditions that were specific to that business. 

+ as the Group grew, it was determined that a single employment entity should be 
established for the Group as a whole. This was designed to ensure that: 

- uniform employment conditions would apply to all employees; and 

- the administrative burden would be minimised. 

+ AFGPL was established as the entity that would perform this function for the Group. 

Whilst these investigations are ongoing our preliminary view is that there is no clear evidence 
that the actions in establishing AFGPL as the employment entity for the Companies could be 
characterised as a transaction entered into with the intention of defeating employee claims. 
Indeed, in our experience, it is not uncommon for a single entity within a corporate group to 
be designated as an „employment entity‟ for the group as a whole. 
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Should further information come to light a liquidator, should one be appointed, will investigate 
this matter further. 

8.4.3 Falsification Offences 

There exist a variety of offences that relate to making or publishing false statements in 
relation to the affairs of a company. These offences, located in ss1307, 1308 and 1309 of the 
Act are summarised below: 

+ Falsification of Books 

- Pursuant to s1307 of the Act, it is an offence for a person to engage in conduct that 
results in the concealment, destruction, mutilation or falsification of any securities of or 
belonging to the company or any books effecting or relating to the affairs of the 
company. 

+ False or Misleading Statements 

- Pursuant to s1308 of the Act, a company must not advertise or publish a misleading 
statement regarding the amount of its capital. It is an offence for a person to make or 
authorise a statement that, to the person‟s knowledge, is false or misleading in a 
material particular. 

+ False Information 

- Pursuant to s1309 of the Act, it is an offence for an officer or employee to make 
available or give information to a director, auditor, member, debenture holder, or 
trustee for debenture holders of the company that is to the knowledge of the officer or 
employee: 

Á false or misleading in a particular manner; or 

Á has omitted from it a matter or thing the omission of which renders the information 
misleading in a material respect. 

Creditors should note that if a breach is proven, Part 9.4 of the Act provides for criminal 
penalties only. Therefore, any breaches will not result in the recovery of funds by a liquidator. 

As Creditors may be aware ASIC has commenced an investigation into the accuracy of 
certain financial disclosures made by the Group in the FY07 financial statements. Specifically, 
the Administrators understand that ASIC is investigating the potential mis-categorisation of 
current liabilities as non-current liabilities. We understand that ASIC‟s investigation is ongoing. 

8.4.4 Directors’ and Officers’ duties (ss180 – 183 of the Act) 

The directors and other officers of a company have fiduciary duties to the company.  Broadly, 
directors and officers must exercise their powers and discharge their duties: 

+ with reasonable care and diligence (s180); 

+ in good faith and in the best interests of the corporation (s181); 

+ without gaining an advantage or to the detriment of others (s182); and 

+ with a proper purpose and without being reckless or intentionally dishonest (s183). 

Directors also owe a fiduciary obligation to the creditors of a company.  That is, in discharging 
their duties to a company, they must take into account the interest of its creditors in 
circumstances where a company‟s solvency is uncertain. 

These duties are subject to the business judgment rule, whereby if the directors or other 
officers believe that they have acted in good faith and the judgment was in the best interests 
of the corporation then they are taken to have acted rationally, unless a reasonable person in 
their position would not exercise the same judgment. 

Rather than constitute a distinct grounds for investigation, we have considered (and will 
continue to consider) the Directors and Officers duties under the Act in context of the other 
investigations that we are undertaking. 
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 Review of Bank Security 

In consultation with our legal advisors, we have conducted a preliminary review of the security 
that was granted by the Companies to the banking syndicate. There is still significant 
information that we need to conclude our investigation. Much of this information has been 
requested from the Receivers. 

9.1 Background 

By way of a series of charges granted during 2008, the majority of Allco‟s assets were 
provided as security to the banking syndicate. 

We have reviewed the charges provided to us by solicitors acting for the Receivers, referred 
to in the Deeds of Appointment of Receivers dated 4 November 2008 as follows: 

+ Group Charge and Securities Mortgage dated 6 May 2008; 

+ Group Charge and Securities Mortgage dated 30 June 2008; and 

+ Group Charge and Securities Mortgage dated 28 August 2008. 

There are a number of companies within the Allco Group that have secured their assets in 
favour of the banking syndicate under the Charges. 

The Charges, which are in the nature of a fixed and floating charge, effectively apply to all 
present and future property of the company that has granted the charge, other than in relation 
to “Excluded Assets”. 

The Administrators have identified the following three Excluded Assets that may have 
significant value: 

+ the units held by Allco IB Holdings Limited in the AEP Holdings Trust; 

+ the interests held by Allco Cross Hudson Investments Pty Limited in the Cross Hudson 
(Cayman) Limited Partnership; and 

+ the shares held by Allco Asset Finance Ltd in GridX Power Pty Ltd. 

We note that there appears to be certain restrictions imposed upon the disposal of these 
assets that could hamper efforts to realise value from them. 

We further note that the Receivers have asserted a right to distributions and proceeds 
associated with the Excluded Assets that are paid to the companies that have granted the 
Charges. We note that there is nothing express in the terms of the Charges which provide 
that the proceeds from the sale of any Excluded Asset are included in charged property. 

9.2 Repayment of Debt 

Based on our review so far, the Charges secure the following liabilities: 

+ AFGL‟s obligations under the SFA; 

+ the obligations of other Allco entities as guarantors of AFGL‟s obligations under the SFA; 

+ the obligations under the “Existing Facility Agreements”; 

+ amounts owing under certain “other facilities”; and 

+ amounts owed under certain hedge contracts. 

The Existing Facility Agreements, other facilities and certain hedge contracts pre-date the 
granting of the Charges. 

Each charge was granted within six months of the date of appointment of Administrators. 

Based on information obtained from the Companies, we understand that following the grant of 
the initial charge on 4 May 2008, the Companies began repaying Senior Debt. Based on 
information provided by management, we summarise the debt repayment made in the six 
months preceding the granting of security in the table below. 
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Allco Finance Group Limited - Repayment of Senior Debt

Month Bridge Bi-Lat Revolver SFA Total

May-08 11.30                2.05                  65.00                -                    78.35                

Jun-08 7.18                  1.30                  22.72                -                    31.20                

Jul-08 41.03                7.46                  158.71              207.20              

Aug-08 -                    -                    -                    35.64                35.64                

Sep-08 -                    -                    -                    31.60                31.60                

Oct-08 -                    -                    -                    19.90                19.90                

Total 59.51                10.81                246.43              87.14                403.89              

Source: Allco Finance Group management

Note: Includes both cash repayments and terminations of Letters of Credit

Debt Repaid

 

Key points: 

+ $403.89 million in previously unsecured debt was repaid in the 6 months preceding the 
appointment of Administrators; and 

+ we have been advised that the repayments were of debt that had previously been 
unsecured. 

9.3 Preliminary Conclusions 

Based on our initial review of the security held by the banking syndicate, it is the 
Administrators preliminary view that: 

+ some of the valuable assets of the Companies, which are “Excluded Assets”, may be 
available for unsecured creditors; and 

+ depending upon whether the floating charge aspect of the security applied to previously 
unsecured debt, or arose in respect of an advance that was used to discharge unsecured 
debt, the security could be liable to be set aside by a liquidator. 

In order to further our analysis, we would need details of amounts owing under all previous 
facilities, details of any security that was in place in support of those obligations and additional 
information on how monies advanced under the SFA was applied. This information has been 
requested from the Receivers. 

We have not formed a concluded view on whether the Excluded Assets are available for the 
benefit of unsecured creditors as we are still waiting on further information from the Receivers 
to support their assertion that they have a right to distributions and proceeds from those 
assets. 
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 Alternative courses of action and recommendation 

As Administrators we are required to provide Creditors with a statement of our opinion on 
each of the courses of action on which Creditors are entitled to vote at the meeting on 20 
March 2009.  The matters requiring our opinion are: 

+ whether it would be in the creditors‟ interest for the administration to end; 

+ whether it would be in the creditors‟ interest for Allco to execute a DOCA; and 

+ whether it would be in the creditors‟ interests for Allco to be wound up. 

In addition, creditors are entitled to adjourn the meeting for up to 45 business days.  Our 
opinion on each of the above options is set out below. 

As outlined at section 4.8.4 above, creditors of any of entity within the DOCG Group will be 
entitled to vote in respect of each DOCG Group entity. 

10.1 Administration to end 

It is possible that creditors may consider ending the administrations and returning control of 
the Companies to their directors.  If control of the Companies was returned to their directors, 
then they would resume control of the assets and be able to deal with them as they deem 
appropriate.  This would place the Companies in a similar position to that existing prior to the 
appointment of the voluntary administrators. 

We do not believe this to be a commercially viable option given that, without the support of 
the banking syndicate, each of the Companies is insolvent. For this reason we do not 
recommend that Creditors vote in favour of the administrations ending. 

10.2 Deed of Company Arrangement 

The Administrators are aware discussions are currently taking place between the Receivers 
and other interested parties that may result in a DOCA Proposal emerging for consideration. 
However, at the date of this Report, no DOCA Proposal has been finalised or presented to us 
for our consideration. 

Should a DOCA Proposal be received before the Second Meeting, we will endeavour to 
provide Creditors with the terms of the proposal, along with a revised recommendation if 
appropriate.  In the event a DOCA Proposal is provided details would be posted on the 
Administrators‟ website.   In those circumstances, or if a DOCA Proposal may be forthcoming, 
it is likely we would seek to adjourn the Second Meeting to enable fuller consideration of any 
Proposal. 

10.3 The Companies to be wound up 

In our opinion, it is in the Creditor‟s best interests that each of the Companies be wound up. 
This is based on our analysis that the Companies are insolvent and no DOCA has been 
proposed. 

In the event that Creditors resolve that the administrations be terminated and that the 
Companies be wound up, the Administrators automatically become the liquidators. 

In the event that the Creditors resolve to wind up the Companies this would facilitate: 

+ completion of the investigation into the affairs of the Companies; 

+ further enquiries into insolvent trading and voidable transactions; and 

+ continued reporting to ASIC. 

The basis on which liquidators would seek remuneration would be based on time incurred 
calculated in accordance with rates set by McGrathNicol and in accordance with the IPA‟s 
Best Practice Guide. The costs of administering the winding up of the Companies would 
depend to a large extent on the level of further investigation undertaken. 
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 Estimated return to unsecured creditors 

In the event that Creditors vote to place each of the Companies into liquidation, the 
Administrators have prepared an estimate of the return to unsecured creditors. 

11.1 Assets captured by security 

As previously outlined, the secured creditors have priority over the assets of the Companies 
that are captured by the security. We have been advised by the Receivers that the sale 
program is progressing however, at this stage the Receivers are unable to provide a 
conclusive estimate as to the proceeds that are expected to be received. 

Accordingly, we are unable to advise Creditors whether there will be any surplus from the sale 
of assets that will be available to unsecured creditors in respect of assets captured by the 
Receivers on behalf of the banking syndicate. 

11.2 Assets Available to Administrators 

As outlined at sections 7.5 and 9 above, the Administrators have identified assets that are 
potentially not captured by the security held by the banking syndicate. We advise that we are 
not yet able to provide an estimate of whether these assets will be realisable and, if so, if the 
proceeds of the realisation will yield sufficient funds to pay a dividend to Creditors. 

We note that the two companies that have assets over which the Administrators have secured 
control are party to a DOCG. In the event that the Administrators make realisations sufficient 
to pay a dividend to unsecured creditors, the terms of the DOCG and its effect on the 
Administrators and the creditors of the DOCG Group will be considered in more detail. 

In addition, as outlined in section 8 above, there are a number of potential causes of action 
that may be able to be brought by liquidators for the benefit of unsecured creditors. At this 
stage, however, it is not possible to quantify any value that such claims may have. Should 
one be appointed, a liquidator will further investigate these claims with a view to determining 
whether there are any claims that should be pursued. 

11.3 Employee Creditors 

As outlined at section 7.9 above, we understand that employees have submitted claims 
seeking to be considered employees of AFGL, rather than AFGPL. We advise that whilst we 
have not yet adjudicated employee claims, adjudication by the Administrators as to which 
entity employees are creditors of will be relevant only to the extent that the Administrators 
secure sufficient funds to pay a dividend to employees and unsecured creditors. 

In the event that no dividend is paid by the Administrators, employees made redundant as a 
consequence of the failure of the Companies may be entitled to claim their entitlements (other 
than superannuation) under the Federal Government‟s General Employee Entitlements 
Redundancy Scheme (“GEERS”). 

Employees with a legal entitlement derived from legislation, an award, a statutory agreement 
or a written contract of employment as at the date of their employer‟s insolvency may be 
eligible to receive payments under GEERS equivalent to the following: 

+ all unpaid wages; 

+ all accrued annual leave; 

+ all accrued long service leave; 

+ all entitled pay in lieu of notice; and 

+ up to 16 weeks redundancy pay. 

We advise that GEERS does not pay outstanding superannuation and a maximum wage cap 
applies. For the 2009 financial year, the applicable wage cap is $106,400. If an employee 
earns more than the maximum annual wage then their entitlements are calculated assuming 
their wage is equal to the maximum annual wage. 



 

 

 

 

 
 
 
 
 
 
 
 

 

 

 

439A Report – Allco Finance Group 

C O R P O R A T E  A D V I S O R Y  |  F O R E N S I C  |  T R A N S A C T I O N  S E R V I C E S  |  C O R P O R A T E  R E C O V E R Y  

37 

 

Employees who earn in excess of the maximum annual wage cap may be entitled to receive 
approved entitlements from GEERS calculated as if their salary was $106,400. After payment 
by GEERS, the claims for those employees (to the extent that they are met by GEERS) will 
be subrogated to GEERS pursuant to the provisions of s560 of the Act. 

The balance of employee entitlements calculated at the amount that is in excess of the annual 
wage cap continues to rank as a priority claim in the liquidation, however we are unable to 
advise at this stage whether any funds are expected to become available to meet these 
claims. 

Creditors should take note that GEERS is administered by the Federal Government. 
The Administrators are not in a position to guarantee that claims submitted by 
employees for payment under GEERS will be made. 
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 Remuneration 

An Administrator‟s remuneration can only be fixed by resolution of a Committee, the 
company‟s creditors or by application to the Court. 

In accordance with s449E of the Act and the IPA Code of Professional Practice, a Schedule 
of Remuneration Methods and Hourly Rates was provided to you with our initial 
communication and tabled at the First Meeting. From 5 January 2009, the McGrathNicol 
hourly rates were changed. A schedule of revised hourly rates is included as Appendix N. 

12.1 Administrators’ Remuneration 

At the forthcoming meeting, creditors will be asked to approve the following resolutions 
pursuant to s 449E of the Act: 

“That the remuneration of the Administrators for the period from 4 November 2008 to 28 
February in the sums as detailed in Column 1 of the Remuneration Report, is hereby 
approved for payment.” 

“That the remuneration of the Administrators for the period from 1 March 2009 to the date 
of the Second Meeting, 20 March 200 in the sums as detailed in Column 2 of the 
Remuneration Report, is hereby approved for payment.” 

The sum specified in the resolution for remuneration for the period from 1 March 2009 and 
20 March 2009 is the Administrators' best estimate at this stage. 

The Remuneration Report is included as Appendix O to this Report. 

A summary detailing the work performed during the Administration from 4 November 2008 to 
28 February 2009 is included as Appendix O.1 to O.4. Details of the tasks performed by the 
Administrators during this period is included as Appendix P.1 to P.4. 

A summary detailing the work to be performed during the Administration from 1 March 2009 
to 20 March 2009 is included as Appendix Q.1 to Q.4. Details of the tasks expected to be 
performed by the Administrators during this period is included as Appendix R.1 to R.4. 

12.2 Prospective Liquidators’ Remuneration 

As outlined above, the quantum of remuneration for the liquidators will depend largely on the 
results of investigations that will be undertaken and whether any causes of action are 
identified from these investigations. In light of this uncertainty, the Administrators consider 
that the remuneration of the liquidators from their appointment to the completion of the 
winding up may be between approximately $300,000 and $2,200,000, plus GST. 

Within this range, we consider that the „most likely‟ remuneration is $1,410,000, plus GST. An 
estimate on a company-by-company basis is included in Column 3 of the Remuneration 
Report. 

At the forthcoming meeting, creditors will be asked to approve the following resolutions 
pursuant to s 449E of the Act: 

“That the remuneration of the Liquidators for the period from 20 March 2009 to finalisation 
be approved in the sums set detailed in Column 3 of the Remuneration Report, but subject 
to upward revision by resolution of creditors, and that the Liquidators be authorised to 
make periodic payments on account of such accruing remuneration." 

A summary detailing the work to be performed during the Administration from 1 March 2009 
to 20 March 2009 is included as Appendix S.1 to S.4. 
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12.3 Creditor Information Sheet 

The IPA has issued an “Approving remuneration in external administrations” information sheet 
providing general information for Creditors on the approval of an administrator‟s fees in a 
liquidation, a voluntary administration or a deed of company arrangement. This information 
sheet is available from the IPA website (www.ipaa.com.au).  If you are unable to access this 
website or the McGrathNicol website (www.mcgrathnicol.com), please contact Stephen 
Nikolovski on (02) 9248 9954 to obtain a copy. 

 

http://www.ipaa.com.au/
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 Committee of inspection 

In the event that creditors resolve that the Company execute a DOCA or that the Company be 
wound up, then the Act provides that a committee of inspection (“COI”) may be formed. 

In both circumstances, a COI may be useful to provide the deed administrator or liquidator 
with a sounding board as to likely creditor views, and in approving any matters which require 
authorisation by the committee, creditors or the Court. 

At the second meeting, creditors will be invited to consider whether a COI should be formed, 
and if so, to nominate members. 
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 Creditor meeting details 

The second statutory meeting of Creditors has been convened to be held at the Wesley 
Centre, 220 Pitt Street Sydney NSW, on Friday 20 March 2009, commencing at 11:00 AM at 
which we will present the material in this Report. The Administrators propose holding the 
second meeting for the Companies concurrently. 

Creditors who have already lodged a proof of debt do not need to complete a new proof.  

Under the Act, the proxy forms lodged by creditors for the first meeting cannot be used for the 
second meeting.  Accordingly, creditors who are unable to attend the meeting and wish to be 
represented should ensure that a proxy form, power of attorney or evidence of appointment of 
a company representative is completed.  Documents may be lodged with us prior to the 
meeting or may be brought to the meeting. 

A formal notice of meeting, proof of debt form and proxy form are attached as Appendix T to 
this report. 

For Creditors who are interstate and unable to attend, a copy of the minutes of the meetings 
will be made available on our website (www.mcgrathnicol.com) shortly after the meetings. 

Creditors who require further details should please contact Stephen Nikolovski of this office 
on (02) 9248 9954. 

      

A G McGrath    J D Hayes  
Joint and Several Administrator  Joint and Several Administrator 

 

 

http://www.mcgrathnicol.com/

