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Level 15, 175 Eagle Street 
Brisbane QLD 4000, Australia 

GPO Box 9986 
Brisbane QLD 4001, Australia 

T +61 7 3333 9800 
F +61 7 3333 9899 

mcgrathnicol.com 

Eureka Co-operative Housing Society Number 2 Limited (In Liquidation) 
ABN 35 310 127 010 
(Eureka) 

Report to creditors  

 

I refer to the appointment of Jamie Harris and I as Liquidators of Eureka on 1 November 2018.  

This report provides an update regarding the progress of the liquidation. 

1. Executive summary 

Below is a summary of key developments since my report to creditors dated 17 January 2020: 

 I continued to pursue legal action against Mr David McGrath and McGrath Financial Services 
Australia Pty Ltd (MFSA) (collectively, the Defendants) and I have now executed a Deed of 
Settlement and Release (Settlement Deed) in relation to that legal action. 

 The terms of the Settlement Deed require payment of funds and the return of the remaining loans 
from MFSA to Eureka to the value of $995,000. 

 The Liquidators consider each former member of Eureka who had an outstanding loan balance 
owed to Eureka at 6 March 2018 is a creditor of Eureka. 

 Based on known claims, including my assessment of each member’s likely claim, completion of the 
Settlement Deed may enable the Liquidators to settle those claims in full.  My proposed 
distribution method is a combination of loan reductions and/or cash payments, depending on each 
former member’s circumstances. 

 Eureka, the Liquidators and the Defendants are required to complete a number of actions pursuant 
to the Settlement Deed, including the Liquidators filing an application with the Court. 

 We will shortly file an application with the Court for approval of the Settlement Deed, the 
Liquidators’ remuneration and my proposed distribution method. 

 Creditors have the potential to participate in the application to Court.  Creditor participation may 
include: 

− receiving the documents filed in the application; 

− providing their views on the matters included in the application; and/or 

− making their own submissions. 

 If you are interested in participating in the Court application, please contact Andrew Schlencker to 
register your interest.  Andrew’s context details are provided at the end of this report. 
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2. Update to creditors 

2.1 Summary of prior reports to creditors 

In my previous reports to creditors dated 1 February 2019, 19 June 2019, and 17 January 2020, I provided 
you with details regarding the progress of the liquidation, including the legal action against the Defendants.  
Below is a summary of the key points mentioned in my previous reports: 

 The liquidators commenced a legal action against the Defendants regarding the transfer of former 
members’ loans from Eureka to MFSA. 

 The liquidators’ claimed in the legal action that: 

− Eureka had a loan surplus (the amount by which members’ loans exceeded the Eureka’s 
source loan) of $812,209.11 on or about 6 March 2018, which was available to reduce the 
amounts former members owed to Eureka. 

− The loan surplus was not applied for the benefit of former members. 

− The former members were not properly informed about the value of the loan surplus or 
their rights to receive a benefit from it. 

− The former members lost the right to receive a benefit from the loan surplus as a result of 
the transfer of their loans from Eureka to MFSA. 

 Queensland Treasury Corporation (QTC) provided the Liquidators with an indemnity and funding to 
pursue the legal action. 

 I continued to pursue the legal action against the Defendants and advised creditors that the legal 
action could take some time to resolve. 

 I sought to preserve Eureka’s asset position and applied to Court for an order to restrain MFSA 
from disposing of the former members loans and/or dissipating any funds collected from those 
loans.  The Court provided an Order that restricted the Defendants from dealing with former 
members’ loans and proceeds received from the former members, other than in the ordinary 
course of business unless five business days’ notice was first provided in writing to the Liquidators. 

2.2 Actions since my report dated 17 January 2020 

Since I wrote to you on 17 January 2020, the Liquidators have: 

 Consented twice to granting the Defendants further time to disclose documents required for the 
legal action. 

 Sought without prejudice negotiations with the Defendants.  These negotiations included issuing a 
settlement offer.  The Defendants did not respond to the Liquidators’ offer, but instead issued a 
counteroffer that the legal action be discontinued and each party bear its own costs.  I did not 
accept the Defendants’ counteroffer. 

 Prepared and executed a comprehensive affidavit supporting Eureka’s claim against the Defendants 
with relevant supporting documents (First Affidavit).  My Solicitors filed the First Affidavit with the 
Court and served it on the Defendants on 9 July 2021. 

 Requested Eureka’s files from Burns Law, the Society’s pre-appointment solicitor and RWM 
Chartered Accountant (RWM), the Society’s accountant.  Both declined to provide the Liquidators 
with the relevant records of Eureka.  On 28 June 2021, on the Liquidators’ application, the Court 
issued a Notice of Non-Party Disclosure directed to RWM and the Commonwealth Bank of 
Australia (CBA).  Those Notices required RWM and CBA to produce documents relevant to the 
issues in dispute that the Defendants had not produced. 
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 Issued correspondence to three other directors (not party to the legal action) requesting details of 
Eureka’s loan surplus prior to the transaction by which the former members’ loans were transferred 
from Eureka to MFSA.  No response was received from those directors. 

 Conducted analyses of the available books and records to support Eureka’s claim and calculate the 
benefit received by the Defendants. 

 Prepared and executed a further affidavit with additional supporting evidence of Eureka’s claim 
against the Defendants, which included further information received from RWM and CBA (Second 
Affidavit).  My Solicitors filed the Second Affidavit with the Court on 13 October 2021 and served 
it on the Defendants on 12 October 2021. 

 Corresponded with the Defendants regarding an Intervention Notice received from the Court and 
responded to the Court in relation to the Intervention Notice. 

 Prepared for and attended a mediation with the Defendants on 18 October 2021.  During the 
mediation, settlement terms were negotiated and the Settlement Deed was executed.  Prior to 
agreeing the settlement terms and executing the Settlement Deed, I sought advice from my 
Solicitors and Counsel.  After considering that advice, I assessed the Settlement Deed would likely 
result in a commercially sensible outcome in the Liquidation. 

 The terms of the Settlement Deed are detailed below. 

3. Settlement Deed 

The key terms of the Settlement Deed are as follows: 

 The Defendants are required to transfer to Eureka assets to the value of $995,000 made up as 
follows: 

− A first payment of $375,000 in cash shortly following the release of the Freezing Order 
(First Payment).  This amount has been paid into my solicitor’s trust account in readiness 
for the final settlement; 

− The remaining former member loans and associated mortgages, which are not to exceed 
$583,096.90; and 

− a second payment in cash to make the settlement balance $995,000 (Second Payment). 

 QTC agree to defer repayment of the funds it advanced to facilitate the orderly conduct of the 
liquidation until after the former members’ claims are met.  This agreement has been reached with 
QTC; 

 Eureka, the Liquidators, and the Defendants apply to Court to lift the Freezing Order, which has 
now successfully occurred; 

 the Liquidators obtain the Court’s approval of the terms of the Settlement Deed, pursuant to 
s477(2A) of the Corporations Act 2001 (Corps Act); 

 MFSA close the bank account into which former members have been making their loan 
repayments; 

 any funds received by MFSA following the settlement are to be paid to Eureka; and 

 the legal action will be discontinued. 
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There are conditions to the continuing performance of the terms of the Settlement Deed.   Those conditions 
include steps to be completed, which I set out below, together with information about the status of those 
steps. 

Action Party responsible Status 

QTC agree to defer repayment of funds advanced in the 
liquidation, until after the former members’ claims are met 

Liquidators Completed 

The Liquidators provide evidence of the agreement with QTC (as 
noted in the step above) to the Defendants 

The Liquidators apply for and obtain Court approval of the Deed 
pursuant to s477(2A) of the Corps Act 

In progress 

The Liquidators notify the Defendants of satisfaction or waiver of 
the condition to obtain Court approval pursuant to s477(2A) of 
the Corps Act 

Liquidators Outstanding 

The Liquidators and Defendants apply to Court for consent to lift 
the Freezing Order.  MFSA undertakes to pay $375,000 into 
MFSA solicitor’s trust account within 10 days 

Liquidators & 
Defendants 

Completed 

MFSA pay the First Payment ($375,000) into the Trust Account of 
MFSA’s solicitor 

Defendants 

MFSA’s solicitor pays the First Payment into the Trust Account of 
Eureka’s solicitor 

Defendants & 
Defendants 
solicitor 

Settlement, including the re-transfer of the former members’ 
loans from MFSA to Eureka and the Second Payment, be 
completed at the offices of McCullough Robertson (solicitor for 
the Liquidators and Eureka) 

Liquidators and 
Defendants 

Outstanding 

MFSA provide the necessary documents to re-transfer the former 
members’ loans from MFSA to Eureka 

Defendants 

McCullough Robertson release the First Payment to Eureka McCullough 
Robertson 

MFSA pay the Second Payment to Eureka by way of Bank Cheque  Defendants 

MFSA close the bank account that has received repayments from 
former members 

Any sums received by MFSA, in respect of any former member 
loan following Settlement, are to be paid to Eureka 

A request for a consent order to dismiss the legal action with no 
order as to costs 

Liquidators and 
Defendants 

No action is required from creditors to effect the terms of the Settlement Deed. 
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4. Creditor claims 

The Liquidators consider each former member of Eureka at 6 March 2018 is a creditor of Eureka.  The claim 
by each former member, at 6 March 2018, arose as the transfer of the former members’ loans from Eureka 
to MFSA diminished the loan surplus that was available to former members. 

As at 6 March 2018, the total of outstanding members’ loans was $999,308.72, and the total of the loan 
surplus (that is members loans less the total of the society’s source loan) was $812,209.11.  The Liquidators 
consider each former member has such a claim, with all claims by former members totalling the loan 
surplus of $812,209.11.  Each former member’s claim to a share of the loan surplus is calculated based on 
the member’s loan balance at 6 March 2018 as a percentage of the total of members loans at that same 
date (i.e. $999,308.72).  For example, if a former member’s loan balance was 10% of the total of all loan 
balances, that member’s claim is for 10% of the loan surplus (that is, $81,220.91). 

The calculation to determine each former member’s claim against Eureka, based on the Liquidators 
assessment, is as follows: 

𝑀𝑀𝑀𝑀𝑀𝑀𝑀𝑀𝑀𝑀𝑟𝑟 ′𝑠𝑠 𝑙𝑙𝑙𝑙𝑙𝑙𝑙𝑙 𝑙𝑙𝑠𝑠 𝑙𝑙𝑎𝑎 6 𝑀𝑀𝑙𝑙𝑟𝑟𝑀𝑀ℎ 2018 
$999,308.72  𝑥𝑥 $812,209.11 

Enclosed with this report is the calculation of the claim I consider you have against Eureka.  This calculation 
has only been provided to you. 

The Liquidators are not aware of any other creditors of Eureka, other than its former members. 

If you consider your claim against Eureka varies from my calculation, please provide details of your claim 
(including all supporting documents) by completing a Formal Proof of Debt Form (Form 535) (POD).  
Attached for that purpose is a POD and Guidance notes to assist you complete the POD. 

If you have already lodged a POD, you are not required to do so again, unless there is information you 
would like to update. 

5. Distribution to creditors 

I will seek the Court’s approval under section 600K of the Corps Act and section 90-15 of the Insolvency 
Practice Schedule (Corporations) for my proposed distribution method to creditors as part of the application 
for approval of the Settlement Deed. 

As some former members have repaid their loans in full since the transfer of loans from Eureka to MFSA on 
6 March 2018, my proposed distribution method is a combination of loan reductions and/or cash payments 
depending on each former member’s circumstances.  Set out below is how I propose to complete the 
distribution, however, the final calculations may only be undertaken once I receive further information 
regarding the former member loans from MFSA: 

 if the former member still owes an amount pursuant to their member loan, that loan will be 
reduced by the extent of their claim; 

 if the former member’s claim exceeds the balance of their remaining member loan, that loan will 
be reduced to nil and they will be paid a portion of their claim in cash; and 

 for former members who have repaid their loan in full, they will receive a cash distribution for the 
amount of their claim. 

Further information regarding the specifics of the distribution will be provided once I receive full details 
from MFSA regarding the remaining former member loans. 

Based on known claims to date, the available funds may enable the Liquidators to settle creditors’ 
claims in full.  This is based on an agreement with QTC that it will allow creditors’ claims to be paid prior 
to QTC requiring repayment to it of amounts it advanced to the liquidators to facilitate the proper conduct 
of the winding up. 
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6. Application to Court 

I will apply to Court for directions and orders regarding the following matters: 

 whether Court approval is required for the Settlement Deed pursuant to s477(2A) of the Corps Act; 

 if Court approval is required pursuant to s477(2A) of the Corps Act, request that the Court provide 
its approval for the Settlement Deed; 

 approval for the proposed distribution method to creditors of a combination of loan reductions 
and/or cash payments; and 

 approval of the Liquidators’ remuneration. 

Creditors may choose to participate in the application to Court, however, there is no requirement for 
creditors to participate for the Court application to proceed.  Creditors who elect to participate in the 
application to Court can choose how they do so, which may include: 

 receiving documents filed in the application, including the originating application and executed 
affidavits; 

 submitting their view on the matters covered in the application.  I will disclose to the Court any 
views that are submitted to me by creditors; and/or 

 filing their own submissions regarding the application. 

If you are interested in participating in the Court application, please contact Andrew Schlencker to register 
your interest.  To register your interest, I will require the following information: 

 your full name; 

 telephone contact(s); 

 email address (if you have one); and 

 address where I can serve you with documents relevant to the Court application. 

Should creditors register their interest in participating in the Court application, I will provide further details 
of the application to you in due course.  That includes, for example, providing you with: 

 the application and supporting affidavit(s); and 

 information about the date the application will be heard in Court. 

Regardless of whether you respond to this notice, the Liquidators may also be required to serve the 
application and some supporting affidavits on certain creditors.  This will be dealt with separately. 

7. Declaration of Independence, Relevant Relationships and Indemnities (DIRRI) 

We enclose our updated DIRRI dated 14 July 2021 to advise creditors that QTC has increased its indemnity 
in respect of the Liquidators’ fees and disbursements to $749,140 (excluding GST). 

8. What you should do next 

You should: 

 read this report and the enclosed information; 

 if you are interested in participating in the Court application, please contact Andrew Schlencker to 
register your interest and confirm your contact details; 
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 if you are interested in participating in the Court application, consider how you may wish to do
this.  For example, you can inform us:

− how you wish to be served with Court documents, which can be done by email or by post;

− whether you agree to the orders being sought by me;

− whether you would like to be heard at the hearing of the Court application, including by
filing your own written submissions; and

− whether you intend to attend at the hearing of the Court application.

 complete and return your proof of debt (if you have not already done so).

9. Queries

If you have any queries, please contact Andrew Schlencker on (07) 3333 9873 or 
aschlencker@mcgrathnicol.com. 

Dated: 9 December 2021 

Anthony Connelly 
Liquidator 

Enclosures: 

Formal Proof of Debt Form (Form 535) 

Proof of Debt Guidance Notes 

Declaration of Independence, Relevant Relationships, and Indemnities 

Former Member’s claim calculation 

mailto:aschlencker@mcgrathnicol.com
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Enclosure 1 – Formal Proof of Debt Form (Form 535) 



Subregulation 5.6.49(2) 

FORM 535 

FORMAL PROOF OF DEBT OR CLAIM (GENERAL FORM) 

Eureka Co-operative Housing Society No. 2 Limited 

(In Liquidation) ABN 35 310 127 010 

("Society")

To the Liquidator of the Society

1. This is to state that the Society was on                         , and still is, justly and truly indebted to:

___________________________________________________________________________________________________ (name of creditor)

of _____________________________________________________________________________________________ (address of creditor)

for  $_________________________and____________cents (GST inclusive)     GST amount _______________________________

Date 
Consideration (state how the 

Debt arose) 

Amount 

$    c 

Remarks (include details of 

voucher substantiating payment) 

2. To my knowledge or belief the creditor has not, nor has any person by the creditor's order, had or received any

satisfaction or security for the sum or any part of it except for the following: (insert particulars of all securities 

held. If the securities are on the property of the society, assess the value of those securities.  If any bills or other

negotiable securities are held, show them in a schedule in the following form).

Date Drawer Acceptor Amount $c Due Date 

3. Select which of the below applies (choose one):


The creditor is a company and I am signing as

a director of the company 
The creditor is a partnership and I am signing as

a partner of the partnership



The creditor is a company and I am signing as

an authorised representative/duly constituted

attorney of the company


I am signing in my personal capacity as a

member or contributory of the Company  


I am an individual and I am signing in my

personal capacity (which includes employees)  Other: ____________________________________________


The creditor is a sole trader and I am signing

as the proprietor

Page 1 of 2



4. If you are a related party, state your relationship ________________________________________________________________

☐ I nominate to receive electronic notifications of documents in accordance with Section 600G of the

Corporations Act at the following email address

Email: __________________________________________________

This debt was inncurred for the consideration stated and the debt, to the best of my knowledge and belief, 

remains unpaid and unsatisfied.

Signature ............................................................................................ Dated ……………………………………………………….. 

Name: ___________________________________________________________ 

Address: ____________________________________________________________________________________________________________ 

Page 2 of 2

5. Is this debt claimed on the basis of an assignment?  Yes☐  No☐
If so, what consideration was paid for the debt? _________________________
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Enclosure 2 – Proof of Debt Guidance Notes   



 

 1 

Proof of Debt 
Guidance Notes 

(Please read carefully before filling in Form 535 or Form 536) 

It is a creditor’s responsibility to prove their claim to our satisfaction. 

When lodging claims, creditors must ensure: 

 the proof of debt form is properly completed in every particular; and 

 evidence, as set out under “Information to support your claim”, is attached to the Form 535 or Form 536. 

Directions for completion of a Proof of Debt 

 Insert the full name and address of the creditor. 

 Under “Consideration” state how the debt arose, for example “goods sold to the society on 
______________________”. 

 Under “Remarks” include details of any documents that substantiate the debt (refer to the section 
“Information to support your claim” below for further information). 

 Where the space provided for a particular purpose is insufficient to contain all the information required for 
a particular item, please attach additional information. 

Information to support your claim 

Please note that unless you provide evidence to support the existence of the debt, your debt is not likely to be 
accepted.  Detailed below are some examples of debts creditors may claim and a suggested list of documents that 
should accompany a proof of debt to substantiate the debt. 

Trade Creditors 

 Invoice(s) and statement(s) showing the amount of the debt; and 

 Advice(s) to pay outstanding invoice(s) (optional). 

Guarantees/Indemnities 

 Executed guarantee/indemnity; 

 Notice of Demand served on the guarantor; and 

 Calculation of the amount outstanding under the guarantee. 

Judgment Debt 

 Copy of the judgment; and 

 Documents/details to support the underlying debt as per other categories. 

Deficiencies on Secured Debt 

 Security Documents (eg. mortgage); 

 Independent valuation of the secured portion of the debt (if not yet realised) or the basis of the creditor’s 
estimated value of the security; 

 Calculation of the deficiency on the security; and 

 Details of income earned and expenses incurred by the secured creditor in respect of the secured asset 
since the date of appointment. 

  



 

 2 

Loans (Bank and Personal) 

 Executed loan agreement; and 

 Loan statements showing payments made, interest accruing and the amount outstanding as at the date of 
appointment. 

Tax Debts 

 Documentation that shows the assessment of debts, whether it is an actual debt or an estimate, and 
separate amounts for the primary debt and any penalties. 

Employee Debts 

 Basis of calculation of the debt; 

 Type of Claim (eg. wages, holiday pay, etc); 

 Correspondence relating to the debt being claimed; and 

 Contract of Employment (if any). 

Leases 

 Copy of the lease; and 

 Statement showing amounts outstanding under the lease, differentiating between amounts outstanding at 
the date of the appointment and any future monies. 

 



 

Page 10 

Enclosure 3 – Declaration of Independence, Relevant Relationships and Indemnities 

  



1 

 

Eureka Co-operative Housing Society Number 2 Limited (In Liquidation) 
ABN 35 310 127 010 (Eureka) 
Version 10 

The Corporations Act and professional standards require the practitioners appointed to an insolvent entity to make 
a declaration as to: 

their independence generally; 

relationships, including: 

a) the circumstances of the appointment;

b) any relationships with the company and others within the previous 24 months;

c) any prior professional services for the company within the previous 24 months;

d) that there are no other relationships to declare; and

any indemnities given, or up-front payments made, to the Practitioner. 

This declaration is made in respect of ourselves, our partners, the firm McGrathNicol, which for the purpose of this 
declaration includes the McGrathNicol Partnership, the McGrathNicol Advisory Partnership and McGrathNicol 
Services Pty Ltd. 

Independence 

We, Anthony Norman Connelly and William James Harris, of the firm McGrathNicol have undertaken a proper 
assessment of the risks to our independence prior to accepting the appointment as liquidators of Eureka in 
accordance with the law and applicable professional standards.  This assessment identified no real or potential risks 
to our independence.  We are not aware of any reasons that would prevent us from accepting this appointment. 

Declaration of Relationships 

Circumstances of appointment 

This appointment was referred to us by Queensland Treasury Corporation (QTC), the Registrar for the Financial 
Intermediaries Act 1996.   

On 11 October 2018, Anthony Connelly met with representatives of QTC to discuss the possible appointment as 
Liquidators of Eureka.  On 17 October 2018, we confirmed there was no conflict of interest and provided our 
consents to act. 

Prior to the commencement of the Liquidation, McGrathNicol had been engaged by the Registrar to undertake an 
inspection of Eureka in May 2015 to December 2015 and in June 2018.  We believe this relationship does not result 
in a conflict of interest or duty because: 

 the inspections conducted by McGrathNicol were limited to a high-level inspection of the operations of 
Eureka on behalf of QTC (taking approximately 3 to 6 months), with limited interaction with Eureka’s 
representatives, focused on obtaining records; 

 QTC engaged McGrathNicol and paid the applicable fee; at no point has McGrathNicol been engaged by 
Eureka; and 

 McGrathNicol’s previous work will not influence our ability to fully comply with the statutory and fiduciary 
obligations associated with Eureka’s Liquidation in an objective and impartial matter as the nature of the 
advice provided was such that it would not be subject to review and challenge during the course of the 
Liquidation. 

Declaration of Independence, Relevant Relationships and Indemnities (DIRRI) 
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 Relevant Relationships (excluding professional services to the Insolvent) 

Neither we, nor our firm, have, or have had, within the preceding 24 months, any relationships with Eureka, an 
associate of Eureka, a former insolvency practitioner appointed to Eureka or any person or entity that has security 
over the whole or substantially whole of Eureka’s property. 

We or a member of our firm, have or have had within the preceding 24 months, a relationship with: 

Name Nature of relationship Reasons  

QTC 

 

Registrar of Eureka.   

 

McGrathNicol undertakes 
advisory work from 
time-to-time on instructions 
from QTC. 

We believe this relationship does not result in a 
conflict of interest or duty because: 

 Each professional engagement undertaken for 
QTC in relation to a particular entity or group 
of entities is conducted on an entirely 
separate basis, with any earlier work done 
having no bearing on these appointments. 

 The inspection of Eureka was limited to a 
short-term high level inspection of the 
operations of Eureka on behalf of QTC. 

 McGrathNicol has not been engaged by 
Eureka, nor has McGrathNicol invoiced Eureka 
for any work undertaken by McGrathNicol 
within the scope of the inspection. Therefore, 
there are no potentially recoverable voidable 
transactions involving McGrathNicol that 
would require investigation by the Liquidators.  

 The inspection provided was by way of a 
factual compliance snapshot and is not of a 
nature that would be subject to a review in 
any subsequent insolvency appointment 
because it provided a factual summary of the 
current operation and reporting of Eureka.     

 
Given these factors and the reasons provided in 
section B (i) above, our independence in acting as 
Eureka’s Liquidators has not been compromised. 

 

  Prior professional services to the Insolvent 

Neither we, nor our firm, have provided any professional services to Eureka, in the previous 24 months. 

 

 No other relevant relationships to disclose 

There are no other known relevant relationships, including personal, business and professional relationships, from 
the previous 24 months with Eureka, an associate of Eureka, a former insolvency practitioner appointed to Eureka or 
any person or entity that has security over the whole or substantially the whole of Eureka’s property that should be 
disclosed. 
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Indemnities and Up-front Payments 

We have been provided with the following indemnities for the conduct of this Liquidation: 

Name Relationship with Eureka Nature of Indemnity or Payment 

QTC Registrar QTC has been requested to reimburse the 
liquidators for fees and disbursements incurred in 
respect of Eureka’s Liquidation to a maximum of 
$724,140$749,140 (GST exclusive). 

Any amount paid by QTC would be reduced to the 
extent that funds are available from the assets of 
Eureka. 

This does not include statutory indemnities.  We have not received any other indemnities or up-front payments that 
should be disclosed. 

Dated: 14 July 2021 

.............................................................................................. .............................................................................. 
Anthony Norman Connelly William James Harris 
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