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CIMC Rolling Stock Australia Pty Ltd (In Liquidation) 

ACN 083 334 696 

(RSA) 

Circular to Creditors 

 

I refer to the appointment of Jamie Harris and I as Liquidators of RSA on 3 May 2018. 

The purpose of this circular is to provide you with an update regarding the Creditors Voluntary Liquidation and 

information about a meeting of creditors. 

Update 

In our previous Update to Creditors dated 27 August 2019, we provided creditors with an update on the 

progress of the liquidation, including the Liquidators’ unfair preference claim against Freightliner Australia Pty Ltd 

(Freightliner).  In respect of this claim, we advised creditors that the Liquidators may be required to enter into an 

agreement with solicitors that may require them to provide services that extend beyond a period of three 

months, and that the Liquidators would require creditor approval to enter into such arrangements.  

We sought that creditor approval by way of a resolution without a meeting.  That resolution passed with four 

creditors totalling a value of $9,713,912.84 voting in favour and no creditors voting against.  However, we have 

determined that it is not certain that a resolution of that nature can be passed without a meeting of creditors.   

For the avoidance of doubt, we have determined it would be appropriate to put forward the resolution at a 

formal meeting of creditors convened in accordance with the Corporations Act.  Further details of the meeting of 

creditors are set out below.  

We will continue to keep creditors informed regarding the progress of the liquidation, including the unfair 

preference claim against Freightliner.  Since the previous Update to Creditors we have: 

 responded to specific information requests received from creditors of RSA; 

 considered a detailed response from lawyers representing Freightliner, which set out Freightliner’s 

position regarding the transfer of assets and payment of monies to Freightliner by RSA;   

 advanced our detailed investigation of RSA’s financial books and records, at and around the time of the 

transactions between RSA and Freightliner; and 

 met with the Liquidators’ legal counsel to commence preparatory steps to engage them to pursue the 

Freightliner preference claim.  

Meeting of creditors 

A meeting of creditors will be held as follows: 

Date: 6 November 2019 

Time: 10:30 AM (AEST) 

Address: McGrathNicol, Level 7, 175 Eagle Street, Brisbane QLD 4000 

The purpose of this meeting is for creditors to consider a resolution approving the Liquidators to enter into an 

agreement that may involve a term or obligations that extend for more than three months.  

I enclose a notice of meeting.  To participate in this meeting, you must submit a proof of debt and information 

to substantiate your claim.  If you have already lodged a proof of debt, you are not required to do so again 

unless there is information you would like to update.  If the creditor is a person and will attend the meeting, 



this is all that is required.  However, if the creditor is another type of entity (such as a company), they must also 

appoint a person – a “proxy” or person authorised under a power of attorney – to vote on behalf of the creditor 

at the meeting.  A proxy should also be appointed if the creditor is a person, but is not available to attend the 

meeting. 

You may appoint the chairperson of the meeting as your proxy and direct the chairperson how you wish your 

vote to be cast.  If you choose to do this, the chairperson must cast your vote as directed.  For international 

creditors of RSA, appointing a local proxy may be the easiest way to attend the creditors’ meeting. 

A proof of debt and proxy form are enclosed, together with guidance notes to assist you should you need to 

complete them.  Your completed proof of debt and, if applicable, proxy form must be returned to 

Patrick Cashman by post or by email to pcashman@mcgrathnicol.com by 5 November 2019. 

I also enclose general information for attending and voting at meetings of creditors. 

Annual administration return 

An annual administration return for RSA for the period 3 May 2018 to 2 May 2019 was lodged with ASIC on 

20 June 2019.  

What you should do next 

You should: 

 read the enclosed information; 

 decide whether you are going to participate in the meeting; and if so 

 complete and return your proof of debt and proxy form (if required) by 5 November 2019. 

If you have any queries, please contact Patrick Cashman on (07) 3333 9828.  

Dated: 23 October 2019  

Anthony Connelly 

Liquidator 

Enclosures: 

Notice of Meeting 

Proof of Debt Form (Form 535) 

Proof of Debt Guidance Notes 

Proxy Form 

Proxy Form Guidance Notes 

General information for attending and voting at meeting of creditors 

mailto:pcashman@mcgrathnicol.com
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Notice of Meeting 

 

CIMC Rolling Stock Australia Pty Ltd (In Liquidation) 

ACN 083 334 696  

 

NOTICE OF MEETING OF 

CREDITORS OF COMPANY UNDER EXTERNAL ADMINISTRATION 

 

 Notice is now given that a meeting of the creditors of the company will be held at Level 7, 

175 Eagle Street, Brisbane QLD 4000 on 6 November 2019 at 10:30 AM (AEST).   

 The purpose of the meeting is to consider the following resolution:  

“That so far as necessary for the beneficial winding up of CIMC Rolling Stock Australia Pty Ltd (In 

Liquidation), the Liquidators are hereby authorised, pursuant to section 477(2B) of the Corporations 

Act, to enter any agreements on behalf of CIMC Rolling Stock Australia Pty Ltd (In Liquidation) 

involving a term or obligation extending more than three months.” 

 The effect of Insolvency Practice Rules (Corporations) section 75-85 (entitlement to vote as creditor at 

meetings of creditors) is:  

 A person other than a creditor (or the creditor’s proxy or attorney) is not entitled to vote at a 

meeting of creditors.  

 Subject to subsections (c), (d) and (e), each creditor is entitled to vote and has one vote.  

 A person is not entitled to vote as a creditor at a meeting of creditors unless:  

(i) his or her debt or claim has been admitted wholly or in part by the external administrator; 

or  

(ii) he or she has lodged, with the person presiding at the meeting, or with the person 

named in the notice convening the meeting as the person who may receive particulars of 

the debt or claim:  

＞ those particulars; or  

＞ if required—a formal proof of the debt or claim.  

 A creditor must not vote in respect of:  

(i) an unliquidated debt; or  

(ii) a contingent debt; or  

(iii) an unliquidated or a contingent claim; or  

(iv) a debt the value of which is not established;  

 unless a just estimate of its value has been made.  



2 

A creditor must not vote in respect of a debt or a claim on or secured by a bill of exchange, a 

promissory note or any other negotiable instrument or security held by the creditor unless he or 

she is willing to do the following:  

(i) treat the liability to him or her on the instrument or security of a person covered by 

subsection (f) as a security in his or her hands;  

(ii) estimate its value;  

(iii) for the purposes of voting (but not for the purposes of dividend), to deduct it from his or 

her debt or claim.  

A person is covered by this subsection if: 

(i) the person’s liability is a debt or a claim on, or secured by, a bill of exchange, a 

promissory note or any other negotiable instrument or security held by the creditor; and 

(ii) the person is either liable to the company directly, or may be liable to the company on 

the default of another person with respect to the liability; and 

(iii) the person is not an insolvent under administration or a person against whom a winding 

up order is in force.  

Proofs of debt and proxies must be submitted by 5:00 PM (AEST) on 5 November 2019. 

Should a person, or the proxy or attorney of a person, wish to participate in the meeting using electronic 

facilities, please contact Patrick Cashman on (07) 3333 9828 to obtain the details and give to the convenor, 

not later than 5:00 PM (AEST) on 5 November 2019, a written statement setting out: 

the name of the person and of the proxy or attorney (if any); 

an address to which notices to the person, proxy or attorney may be sent; and 

a method by which the person, proxy or attorney may be contacted for the purposes of the 

meeting. 

Dated: 23 October 2019 

Anthony Connelly 

Liquidator  

McGrathNicol 

GPO Box 9986 

Brisbane QLD 4001 

Australia 

+61 7 3333 9800 



Subregulation 5.6.49(2) 

for $

Date 
Consideration 

(state how the debt arose) 
Amount 

$     

Remarks 
(include details of voucher 
substantiating payment) 

2. To my knowledge or belief the creditor has not, nor has any person by the creditor's order, had or
received any satisfaction or security for the sum or any part of it except for the following:

Date Drawer Acceptor Amount $ Due Date 

I nominate to receive electronic notifications of documents in accordance with Section 600G 
of the Corporations Act at the following email address: 

Email: 

Dated this day of 20 

Signature 

Occupation 

Address 

of

FORM 535
FORMAL PROOF OF DEBT OR CLAIM (GENERAL FORM)

To the Liquidator of RSA

1. This is to state that RSA was on 3 May 2018 and still is, justly and truly indebted

(RSA)
ACN 

3. I am employed by the creditor and authorised in writing by the creditor to make this statement.

to

Return email 

(Attach documentation such as copies of invoices in support of your claims) 

I am the creditor's agent authorised in writing to make this statement in writing.

The debt was incurred for the consideration stated and that the debt, to the best of my knowledge and belief, 
remains unpaid and unsatisfied.  

4. If you are a related party, state your relationship

I make this claim personally.
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Proof of Debt 

Guidance Notes 

(Please read carefully before filling in Form 535 or Form 536) 

It is a creditor’s responsibility to prove their claim to our satisfaction. 

When lodging claims, creditors must ensure: 

 the proof of debt form is properly completed in every particular; and 

 evidence, as set out under “Information to support your claim”, is attached to the Form 535 or Form 536. 

Directions for completion of a Proof of Debt 

1. Insert the full name and address of the creditor. 

2. Under “Consideration” state how the debt arose, for example “goods sold to the company on 

______________________.”. 

3. Under “Remarks” include details of any documents that substantiate the debt (refer to the section “Information 

to support your claim” below for further information). 

4. Where the space provided for a particular purpose is insufficient to contain all the information required for a 

particular item, please attach additional information. 

Information to support your claim 

Please note that unless you provide evidence to support the existence of the debt, your debt is not likely to be 

accepted.  Detailed below are some examples of debts creditors may claim and a suggested list of documents that 

should accompany a proof of debt to substantiate the debt. 

Trade Creditors 

 Invoice(s) and statement(s) showing the amount of the debt; and 

 Advice(s) to pay outstanding invoice(s) (optional). 

Guarantees/Indemnities 

 Executed guarantee/indemnity; 

 Notice of Demand served on the guarantor; and 

 Calculation of the amount outstanding under the guarantee. 

Judgment Debt 

 Copy of the judgment; and 

 Documents/details to support the underlying debt as per other categories. 

Deficiencies on Secured Debt 

 Security Documents (eg. mortgage); 

 Independent valuation of the secured portion of the debt (if not yet realised) or the basis of the creditor’s 

estimated value of the security; 

 Calculation of the deficiency on the security; and 

 Details of income earned and expenses incurred by the secured creditor in respect of the secured asset since the 

date of appointment. 

Loans (Bank and Personal) 

 Executed loan agreement; and 
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 Loan statements showing payments made, interest accruing and the amount outstanding as at the date of 

appointment. 

Tax Debts 

 Documentation that shows the assessment of debts, whether it is an actual debt or an estimate, and separate 

amounts for the primary debt and any penalties. 

Employee Debts 

 Basis of calculation of the debt; 

 Type of Claim (eg. wages, holiday pay, etc); 

 Correspondence relating to the debt being claimed; and 

 Contract of Employment (if any). 

Leases 

 Copy of the lease; and 

 Statement showing amounts outstanding under the lease, differentiating between amounts outstanding at the 

date of the appointment and any future monies. 

 



 

 

PROXY FORM 

 

CIMC Rolling Stock Australia Pty Ltd (In Liquidation) 

ACN: 083 334 696 

 

APPOINTMENT OF PROXY 

 

I/We (if a firm, strike out “I” and set out the full name of the firm) ______________________________________________________ of 

 

_______________________________________________________________________________________________________________ (insert address) 

 

a creditor of CIMC Rolling Stock Australia Pty Ltd (In Liquidation) appoint  

 

___________________________________________________________ (insert name, address and description of the person appointed) 

or in his or her absence 

 

___________________________________________________________ (insert name, address and description of the person appointed) 

as my/our (choose one): 

   

 general proxy  special proxy  

to vote at the meeting of creditors to be held on 6 November 2019 at 10:30AM (AEST) or at any adjournment of that 

meeting. 

 

Resolution (only complete where appointing a special proxy) For Against Abstain 

1 

“That so far as necessary for the beneficial winding up of CIMC Rolling Stock 

Australia Pty Ltd (In Liquidation), the Liquidators are hereby authorised, 

pursuant to section 477(2B) of the Corporations Act, to enter any 

agreements on behalf of CIMC Rolling Stock Australia Pty Ltd (In Liquidation) 

involving a term or obligation extending more than three months.” 

   

 

 

DATED this ___________ day of ________________________ 20 

 

Name ___________________________________________________ 

 

Signature ___________________________________________________ 

 

  



Select which of the below applies (choose one): 


The creditor is a company and I am signing as

a director of the company 
The creditor is a partnership and I am signing

as a partner of the partnership 



The creditor is a company and I am signing as 

an authorised representative/duly constituted 

attorney of the company 


I am signing in my personal capacity as a 

member or contributory of CIMC Rolling Stock 

Australia Pty Ltd (In Liquidation) 


I am an individual and I am signing in my

personal capacity (which includes employees)  Other: ____________________________________________


The creditor is a sole trader and I am signing

as the proprietor 

Proxy forms should be completed and returned by no later than 5:00PM on 5 November 2019. 

RETURN TO: CIMC Rolling Stock Australia Pty Ltd (In Liquidation) 

c/- McGrathNicol 

Address: GPO Box 9986, Brisbane QLD 4001, Australia 

Phone: +61 7 3333 9828 

Fax: +61 7 3333 9899 
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Proxy 

Guidance Notes 

 Insert full name and address of creditor, contributory or member on the top line. 

 On the second line, insert the address of the creditor, contributory or member. 

 On the next line insert the name of the person you appoint as your proxy.  You may insert “the 

Chairperson of the meeting” if you wish.  

 You may appoint an alternate proxy on the fourth line who may act if your first appointed proxy cannot 

attend the meeting.  You may insert “the Chairperson of the meeting” if you wish. 

 Make sure you select whether the proxy is a general or special proxy. 

 A general proxy is where you leave it to the proxy to decide how to vote on each of the resolutions put 

before the meeting. 

 A special proxy is where you specify how the proxy is to vote on each resolution and the proxy must vote 

in accordance with that instruction.  

 If the proxy is a special proxy, the form must include details of each resolution and whether the proxy 

holder is to cast their vote in favour or against each resolution or abstain from voting.  

 Date and sign the Proxy form, indicating in which capacity you are signing the form.  The person signing 

must be authorised to do so. 
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CIMC Rolling Stock Australia Pty Ltd (In Liquidation) 

ACN 083 334 696 

General Information for Attending and Voting at Meetings of Creditors 

Time and Place of Meeting 

Pursuant to Insolvency Practice Rules (Corporations) (IPR) 75-30, a meeting of creditors must be convened at the 

time and place the Chairperson believes are convenient for the majority of creditors entitled to receive notice of the 

meeting. 

Quorum 

 Pursuant to IPR 75-105, unless a quorum is present, a meeting must not act for any purpose other than: 

 the election of a chairperson; and 

 the proving of debts; and 

 the adjournment of the meeting. 

 A quorum is present if two (2) or more persons are entitled to vote and at least two (2) persons are present 

at the meeting in person, by proxy or by power of attorney. 

 A quorum is present if only one (1) person is entitled to vote and that person is present at the meeting in 

person, by proxy or by power of attorney. 

 A person who participates in the meeting using electronic facilities is taken to be present in person at the 

meeting. 

 A meeting is sufficiently constituted if only one (1) person is present in person, if the person represents 

personally or by proxy or otherwise a number of persons sufficient to constitute a quorum. 

Chairperson 

Pursuant to IPR 75-50, the external administrator is appointed Chairperson of the meeting.  Alternatively, pursuant 

to IPR 75-50 and IPR 75-152 the external administrator may appoint someone else to act as chairperson of the 

meeting and authorise that person to use any proxies held by the external administrator on the external 

administrator’s behalf. 

For the second meeting of creditors in a Voluntary Administration, the Administrator must chair the meeting 

pursuant to IPR 75-50. 

Voting 

 Pursuant to IPR 75-85, creditors will not be eligible to vote at the meeting unless they have lodged 

particulars of their debt or claim prior to or at the meeting. 

 Accordingly, creditors who intend to vote at the meeting should ensure that they lodge a formal proof of 

debt with the external administrator prior to or at the meeting. 

 Pursuant to IPR 75-110, a resolution put to the meeting is to be decided on the voices or by a poll, if one 

is requested. 

 A poll may be requested by: 

 the chairperson; or 

 a person participating and entitled to vote at the meeting. 
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 Pursuant to IPR 75-115, should a poll be requested: 

 a resolution is passed if a majority in number and a majority in value vote in favour of the 

resolution; and 

 a resolution is not passed if a majority in number and a majority in value vote against the 

proposed resolution. 

In the event of a deadlock, the chairperson may exercise a casting vote.  In such situations, the minutes of the 

meeting must specify the chairperson’s reasons for exercising, or not exercising, their casting vote. 

Proxies 

 Pursuant to IPR 75-150, a person entitled to vote at a meeting may, in writing, appoint an individual as 

their proxy to attend and vote at the meeting on their behalf. 

 Accordingly, creditors who are unable to attend the meeting but who wish to be represented should ensure 

that a validly executed proxy form is lodged with the external administrator prior to the meeting. 

Corporate Creditors 

Corporate creditors who wish to attend the meeting should note that an individual may only represent them if the 

corporation validly grants that person a proxy or power of attorney. 

Alternatively, section 250D of the Corporations Act provides that a corporation may, by resolution of its board, 

provide a standing authority for a specified person to represent the corporation at a specified meeting of creditors. 

A copy of any such resolution should be provided to the external administrator prior to attending the meeting. 

Committee of Inspection 

Pursuant to IPR 80-5, a person may only serve as a member of a Committee of Inspection if the person is: 

 a creditor of the company personally; or 

 the attorney of a creditor under a general power of attorney; or 

 authorised in writing by a creditor; or 

 a representative of the Commonwealth if a FEG claim has been, or the Commonwealth considers a claim is 

likely to be, made in relation to unpaid employee entitlements. 

Corporate creditors who are members of a Committee of Inspection may be represented by an individual authorised 

in writing by the member to represent the member on the committee. 
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