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To the creditor as addressed 

 

CIMC Rolling Stock Australia Pty Ltd (In Liquidation)  

ACN 083 334 696 

(RSA) 

Remuneration Approval Report and Proposal Without Meeting Notification 

I refer to my Report to Creditors of RSA dated 10 May 2021, which is attached for ease of reference. 

Set out in this Circular is an update regarding the liquidation since the date of that report, including an update 
regarding the litigation referred to in the report. 

 Remuneration Approval Report and Proposal Without a Meeting 

I have issued a Remuneration Approval Report to creditors that is available for download from 
www.mcgrathnicol.com/creditors/cimc-rolling-stock-australia-pty-ltd/ and information regarding a proposal 
without a meeting. 

You can download the following documents: 

 Remuneration Approval Report; 

 ARITA Information Sheet – Approving remuneration of an external administrator; 

 Notice of Proposal to Creditors; 

 ARITA Information Sheet – Proposals without meeting; 

 Proof of Debt (Form 535); and 

 Proof of Debt Guidance Notes. 

If you do not have access to the internet, you can request that a copy be mailed to you, please contact Thomas 
Auer on (07) 3333 9803. 

 Liquidation update 

In my enclosed report dated 10 May 2021, I provided a detailed update regarding proposed litigation to be 
commenced against One Rail Australia (FLA) Pty Ltd (Formerly Freightliner Pty Ltd) (FLA) and for which litigation 
funding was proposed to be obtained. 

At a meeting of RSA’s creditors on 25 May 2021, a Committee of Inspection (COI) was formed.  At a meeting of 
that COI on 26 May 2021, the Committee approved a litigation funding agreement.  That litigation then 
proceeded throughout the remainder of the 2021 calendar year and was finally settled on 27 May 2022 (earlier 
this year) just prior to a trial of the matter that was due to commence on 30 May 2022. 

http://www.mcgrathnicol.com/creditors/cimc-rolling-stock-australia-pty-ltd/


 

Prior to commencing the litigation in April 2021, I caused RSA to make an offer to settle the claim for $3.5 
million.  That offer was not accepted nor responded to. 

When the litigation was settled in May 2022, FLA paid $3.4 million in full and final settlement of the litigation 
(including settling cross claims referred to below), released any claims for costs associated with the public 
examination of FLA personnel and has agreed to not lodge a claim as an unsecured creditor in the winding up of 
RSA. 

After costs of the litigation process, from these funds I propose to pay priority (employee entitlement) claims in 
full.  However, there will not be sufficient funds to enable a distribution to unsecured creditors. 

It is regrettable that my initial settlement offer was not accepted in early 2021, as that would have enabled the 
payment of all priority claims as well as a significant dividend to other creditors.  However, for the reasons set 
out below, including the strident defence of the claim by FLA and the resultant increase in costs beyond the 
amount budgeted by RSA’s lawyers, funds are only available for a distribution to priority (former employee) 
claimants. 

 Background to claim 

As identified above, in May 2021, the liquidators of RSA commenced litigation to recover certain payments and 
the transfer of assets to FLA, which took place prior to the winding up of RSA.  The liquidators considered these 
payments and asset transfers were voidable preference transactions pursuant to the Corporations Act. 

The primary claim was estimated at approximately $5 million, made up as follows: 

Item Amount ($) 

Value of the rolling stock wagons transferred by RSA to FLA 
(based on expert valuation evidence) 

3,834,900 

Cash payment 50,000 

Cash payment 442,136 

Lease payments avoided (based on lease contract) 287,850 

Make good costs avoided (based on One Rail records) 400,000 

Total 5,014,886 

If successful at trial, the liquidators would also have been entitled to interest and costs. 

As set out in the above table, the transaction involved the transfer of assets, cash and the forgiveness of 
obligations between the parties subject to a Settlement Deed that was signed in December 2017 prior to the 
winding up of RSA in May 2018. 

Following recovery of a preference claim from the ATO ($330k), sale of some land and other assets ($293k) and 
cash collections of $466k, it was the largest potential recovery in the estate for the benefit of creditors (whose 
claims total approximately $10m). 

Prior to commencing the litigation, the funds recovered from other sources had been invested in conducting a 
public examination of FLA personnel in September 2019, which identified further material evidence relevant to 
the case, including to rebut any assertion of “good faith” as an FLA defence to the preference. 

An independent expert was retained to review the financial reports and other key financial information to 
determine whether RSA was insolvent, or became insolvent, as a result of the transfer of assets and other 



 

payments to FLA in late 2017/early 2018.  The independent expert formed the view that RSA was, or became 
insolvent, due to the Settlement Deed. 

A detailed analysis was undertaken to determine whether it was in creditors’ interests to commence the litigation 
to recover monies and/or assets from FLA as preferential payments or uncommercial transactions.  Based on that 
analysis, a decision was made in early 2021 to proceed with the case. 

Litigation funding was required as available funds in the liquidation had been exhausted by that time.  A 
successful application was made to LCM based on a budget for the case of $522k to $811K, of which $401k 
would be funded by LCM and the balance (legal fees) deferred with a 25% uplift.  No funding was paid by LCM 
to the liquidators for our fees. 

Based on the litigation budget, assuming a reasonable (but not full) recovery of the claim against FLA and 
various potential timeframes, the likely return to creditors if the matter was successful was between 8.41 and 
20.13 cents in the dollar. 

Just prior to commencing the litigation in April 2021, the liquidators offered to settle the claim for $3.5m.  FLA 
did not accept that offer. 

 The operation of litigation funding in this case 

A litigation funder is a commercial entity that takes risks by funding litigation, including legal costs, on the basis 
of a return from the proceeds if the matter is successful at trial, or if it settles and funds become available. 

Given the risks the funder takes, the funding agreement provided for LCM to be repaid the amounts it funds and 
then paid a fee.  That fee was the greater of a percentage of the recovery (which increases as time goes on) or a 
multiple of three times what it has provided to be spent on the case.  Therefore, any increase to litigation costs 
or the time required to achieve a return materially increases the costs of the litigation funding.  As an example, 
an increase of $100,000 in legal fees would create an actual increase of $400,000 due to the cost itself and then 
the fee to the litigation funder being three times the cost. 

As set out above, the budget and expected timeframe for the litigation were estimated to provide a reasonable 
return to creditors, if the matter was successful. 

 Matters asserted by FLA 

Following the litigation being filed and served, FLA strongly defended the claim, which materially increased the 
costs of the case well in excess of the budget.  This included the following: 

 FLA commenced a counter claim against RSA as well as cross claims against directors and a former staff 
member of RSA, claiming FLA was misled into entering the Settlement Deed by implied representations 
that RSA was solvent. 

 On three occasions, FLA sought to delay or defer the trial dates. 

 FLA claimed it had a total defence to the claim as it was not aware (and had no reason to be aware) 
that RSA was insolvent at the time of these transactions.  The liquidators considered the materials in 
evidence displaced that defence, however, it was strongly advanced by FLA, including through a series of 
long and detailed affidavits being filed. 

 FLA argued it was not a creditor at the time of the transactions, and so it cannot have received a 
preference.  If proven, this would have been a total defence to the claim, however, the liquidators 
considered FLA’s claim was not sustainable, based on the materials in evidence. 



 

 FLA sought to raise a series of claims against RSA (based on alleged representations), which it asserted it 
could offset against the preference claim to reduce it. 

 Given the respective claims by both RSA and FLA, discovery of documents by both parties was extensive, 
which required a significant investment of time by the liquidators and our staff. 

 FLA argued the actual value of the claim (if its defences failed) should be reduced as follows: 

− the value of the wagons should be reduced by about 50% to $2,075,000 due to alleged defects 
in the wagons.  FLA led a series of evidence to support those allegations, including reports and 
affidavits from both its own personnel and an independent engineering expert.  In reply, the 
liquidators obtained an independent expert report from an alternative engineer; and 

− FLA argued the claim for make good costs avoided ($400,000) ought to be excluded due to 
there being limited evidence to substantiate it.  No “condition report” was obtained or prepared 
for the wagons at the time they were transferred by RSA to FLA (which ordinarily would have 
occurred had the wagons been handed back by FLA at the conclusion of the lease). 

Accordingly, FLA considered the liquidators claim would fail, but if it succeeded, the highest potential claim that 
could be sustained by RSA’s liquidators was approximately $2.85 million, as follows: 
 

Item Amount ($) 

Value of the wagons transferred 2,075,000 

Cash payment 50,000 

Cash payment 442,136 

Lease payments avoided 287,850 

Make good costs avoided 0 

Total 2,854,986 

 Mediation 

On 5 May 2022 RSA, FLA and the cross-defendants participated in a mediation ordered by the Court, where the 
parties were to discuss the litigation and determine if a commercial settlement between them could be agreed.  
This would avoid further significant legal costs for both parties in proceeding to a trial. 

Despite offers being made by both parties, the matter was not settled at that mediation and the parties therefore 
prepared for the trial to commence on 30 May 2022. 

 Subsequent written offers 

On 6 May 2022, FLA issued (though the respective lawyers) a without prejudice offer to settle for a payment to 
RSA of $2.5 million. 

On 8 May 2022, RSA issued to FLA (again though the respective lawyers) a without prejudice offer to settle for 
$4.25 million.  No response was received to that offer. 

 Rescheduling of trial dates 

In October 2021, the Court had ordered that the trial would commence on 30 May 2022 and was to be 
conducted over a period of 5 days.  



 

On 12 May 2022, the solicitors for FLA advised that their expert engineer required elective surgery and would no 
longer be available for the trial.  This would have potentially significantly delayed the trial and led to material 
additional costs.  It followed another application by FLA earlier in 2022 in which it sought to have the trial dates 
vacated. 

The liquidators objected to that outcome, but the Court agreed the expert would not be required to attend at 
the main trial that was scheduled to commence on 30 May 2022.  Instead, the Court agreed to extend the trial 
by an additional four days in the week commencing 13 June 2022.  Although this meant the trial could continue 
as planned, it significantly increased the required cost of the trial (solicitors, barristers and Court fees). 

Two weeks before the trial, FLA indicated it would seek to amend its Defence to allege it held security through a 
lien for the partly paid purchase price it had paid to RSA for other wagons.  If this amendment was allowed, it 
would have caused the trial to be adjourned and material further evidence would be required to be gathered by 
the parties, with consequent further amendments to pleadings, new affidavit material, potentially new expert 
material and potentially re-opening the discovery process. 

 Negotiations that led to settlement 

On 24 May 2022, six days prior to trial, FLA made an offer to settle the case for $1.5 million on the basis each 
party pay their own costs. 

On 25 May 2022, the liquidators’ solicitor contacted FLA’s lawyer by telephone to discuss settlement, given that 
insufficient time remained available before trial to negotiate through written correspondence if a settlement was 
ultimately going to be reached prior to the trial commencing.  Following a rolling series of discussions between 
the parties’ respective solicitors, the parties agreed to settle the case with FLA to pay $3.4m to RSA. 

Settlement took place with the funds paid by FLA to the liquidators’ solicitors’ trust account on Friday, 27 May, 
being the business day before the trial was due to commence.  The litigation was discontinued that same day. 

 Analysis of settlement 

Financial analysis at the time the case was settled identified that, due to the increased costs associated with the 
length of the trial, even if RSA was completely successful at trial, with interest and costs awarded in its favour, 
the resulting funds would have been less than from the settlement. 

Other reasons the matter was settled include the following: 

 Settlement avoided delay to finalisation of the winding up, as it allowed the matter to be concluded in 
the near term. 

 Even if the liquidators were successful at trial, the matter may have been appealed by FLA for reasons 
that include the law is not yet settled in relation to a number of matters that were raised, or 
foreshadowed to be raised by FLA, in the pleadings or at trial.  One of those matters remains currently 
before the High Court. 

 FLA has agreed not to lodge any proof of debt, nor claim any security, in the winding up.  This is 
important for two reasons: 

− first, it enables the liquidators to pay priority employee claims without having to first meet any 
secured claim; and 

− second, if funds were to become available for a distribution to general unsecured creditors, 
those funds would be shared between a lower overall value of unsecured creditor claims. 



 

 The settlement avoided the unpredictable risk that something may occur at trial that prevents the claim 
from succeeding, even though that cannot be foreseen. 

 Next steps 

The fees of the liquidators associated with the time invested to advance the litigation exceed the funds likely to 
be available from settlement of the case.  This would ordinarily mean there would not be a return to creditors.  

However, the liquidators propose to pay a 100% dividend to priority creditors (former employees and the Fair 
Entitlements Guarantee Scheme, which paid some of those former employees) before payment of our costs. 

The remuneration of the liquidators for which approval is sought is set out in the Remuneration Approval Report 
and Notice of Proposal to Creditors that are at the link included at the beginning of this report. 

Dated: 1 September 2022 
 
 
 
 
 
 
 
Anthony Connelly 
Liquidator 

 

Enclosure: 

1 Report to Creditors dated 10 May 2021 
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CIMC Rolling Stock Australia Pty Ltd (In Liquidation)  
ACN 083 334 696 

(RSA) 

Report to Creditors 

I refer to the appointment of Jamie Harris and I as Liquidators of RSA on 3 May 2018 and my update to creditors 
dated 17 April 2020.  Set out below is a further report regarding the liquidation of RSA. 

Executive summary 

 The Liquidators have conducted extensive investigations and a public examination of documents, circumstances 
and key personnel involved in a transaction between RSA and one of RSA’s counterparties (known as 
Freightliner), regarding a transaction where RSA transferred certain assets and paid money to Freightliner prior 
to the liquidation. 

 The Liquidators consider the Freightliner transaction is voidable pursuant to the Corporations Act 2001 (the 
Act), and is therefore recoverable by the Liquidators for the benefit of all RSA’s creditors. 

 The Liquidators have filed legal proceedings that seek to have the transaction declared a voidable transaction 
(Claim), which would require the repayment of money and/or transfer of assets from Freightliner back to RSA. 

 The Liquidators estimate the Claim has a value between approximately $5.4 million and $6.0 million.  If the 
Claim is successful, RSA may also be entitled to recover the costs of the action as well as interest on the 
amount of the Claim.  If the Claim is recovered, in full or any material portion, it will enable the Liquidators to 
make a distribution to creditors of RSA. 

 The Liquidators have convened a meeting of RSA’s creditors to be held on 25 May 2021 at 11:00am to 
consider the appointment of a Committee of Inspection (Committee). 

 If creditors resolve to appoint a Committee, that Committee will be asked to consider and approve a funding 
agreement between the Liquidators and a party that will provide funding to allow the Claim to be advanced.  
The Committee would be subject to strict confidentiality obligations. 

 If the funding agreement is not approved, or if the Claim is not successful, there is no prospect of any return to 
RSA’s creditors. 

In the Liquidators’ opinion, advancing the Claim represents the most likely prospect of enabling a return to creditors 
in the winding up of RSA. 

Unfair preference claim 

The Liquidators consider an entity known as One Rail Australia (FRA) Pty Ltd (formerly known as Freightliner 
Australia Pty Ltd) received from RSA a significant unfair preference prior to the commencement of the liquidation. 

RSA and Freightliner had previously entered into a contract pursuant to which RSA was to arrange for the 
manufacture of certain railway rolling stock for Freightliner (Contract).  Freightliner was required to pay RSA for the 
manufacture of the rolling stock and, pursuant to the Contract, had paid various progress payments to RSA.  
Freightliner subsequently disputed that the rolling stock manufactured by RSA was fit for purpose and/or did not 
meet required specifications.  Freightliner then terminated the Contract and sought to recover the amounts it had 
paid to RSA. 

The Claim relates to payments and assets that RSA transferred to Freightliner on and after 22 December 2017 in 
settlement of Freightliner’s claims and to exit the Contract.  The Liquidators consider the payments of money and 
transfer of assets from RSA to Freightliner are voidable transactions pursuant to the Act, as the transactions 
occurred within the period six months prior to the Liquidators’ appointment and at a time when RSA was, or 
because of the transactions became, insolvent. 

If the Liquidators’ Claim is successful, this would allow a return to creditors of RSA. 

Based on RSA’s records, the Liquidators initially assessed that the preference claim against Freightliner was in the 
order of $3.88m.  However, after significant further investigations and the public examination process referred to 
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below, the value of the Claim is estimated between $5.4 million and $6.0 million, excluding potential additional 
claims for legal costs and interest. 

Public examination 

In order to advance the investigation of the Claim, during late September 2020 and early October 2020 (following 
an application by the Liquidators), certain officers and key personnel of Freightliner were ordered to appear before 
the Federal Court of Australia for the purpose of a Public Examination.  Prior to the appearance of Freightliner’s 
officers and key personnel, documents in Freightliner’s possession were also ordered to be delivered to the 
Liquidators for our review. 

Information obtained through the Public Examination supports the view that: 

 the money paid and assets transferred by RSA to Freightliner were of a significantly greater value than the 
amount Freightliner claimed it was owed by RSA; 

 there is evidence that Freightliner was aware of facts that ought to have led it to know (or suspect) that RSA 
was insolvent; and 

 the value of the claim is likely higher than our initial estimate. 

Solvency report 

To demonstrate the transactions between RSA and Freightliner are voidable transactions, the Liquidators must 
establish that RSA was insolvent at the time of the transactions, or that the transactions caused RSA to become 
insolvent. 

The proof of this matter will be the subject of an expert independent solvency report, which has been advanced by 
RSA’s lawyers. 

Preliminary legal advice 

In respect to the Claim, legal advice has been obtained.  That advice is confidential and privileged and so I am not 
in a position to share it with creditors.  Without prejudicing the claim for legal professional privilege, in my view it is 
in creditors’ interests to advance the Claim. 

Defences available to the Claim 

I previously issued a written demand to Freightliner regarding the Claim. 

In my previous update, I outlined a series of defences Freightliner may raise in relation to the Claim.  Based on the 
results of my investigations, including through the public examination process, I consider Freightliner will not be 
able to rely on any of those defences to the Claim. 

Potential outcome of proceedings 

For the reasons set out above, I consider it is appropriate to advance the Claim as I believe there are good 
prospects of a successful outcome in favour of RSA and its creditors.  A successful recovery from the Claim would 
enable a return to both priority creditors (in full) and unsecured creditors (partial) in respect of claims lodged by 
creditors of RSA. 

If the Claim was not pursued, there would be no return to any of RSA’s creditors. 

Funding to advance the Claim 

Funds received in the winding up to date have facilitated the Liquidators’ investigations, including the Public 
Examination of Freightliner, to determine it is in the interests of creditors to pursue the Claim.  However, the 
Liquidators require further funds to advance the Claim. 

The Liquidators have arranged funding from a litigation funder (Funder).  The Funder is a reputable listed public 
company, who will fund and assume the financial risk associated with the litigation.  In return, the Funder would be 
entitled to repayment of the funded costs and a return from the Claim if it is successful.  That proposal is subject to 
consideration and approval, which the Liquidators propose be considered by a Committee of Inspection in the 
winding up of RSA. 
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The proposal is highly confidential and is proposed to be considered by a Committee of Inspection, which will be 
subject to strict confidentiality obligations in favour of RSA. 

Estimated costs of litigation proceedings 

The Liquidators have obtained estimates of the costs of litigation to pursue the Claim against Freightliner, including 
an outline of the process to litigate the Claim.  These costs include: 

 Legal costs – to be incurred by the Liquidators’ legal representatives, Thomson Geer; 

 Counsel’s costs – costs to be incurred by barrister/s; and 

 Liquidators’ costs – the costs for the Liquidators and our staff to provide instructions to the lawyers to 
advance the case, including providing any further documents or information. 

Estimates of these costs are confidential and are proposed to be shared with the Committee to enable it to consider 
the strategy for the Claim. 

Creditors’ meeting 

The Liquidators have convened a meeting of creditors to be held on 25 May 2021.  A Notice of Meeting is 
attached. 

The purpose of the meeting is for creditors to consider whether to appoint a Committee, and if so, to nominate 
representatives to be appointed to the Committee. 

Committee of Inspection 

A Committee is a group of RSA’s creditors elected to represent the interests of all creditors in the winding up.  The 
Committee may advise and assist the Liquidators and also has the power to approve and request certain things 
from the Liquidators. 

Membership of the Committee is a voluntary, unpaid position. 

To be eligible to be appointed as a member of a Committee, a person must be: 

 a creditor; 

 a person holding the power of attorney of a creditor; 

 a person authorised in writing by a creditor; or 

 a representative of the Commonwealth where a claim for financial assistance has, or is likely to be, made in 
relation to unpaid employee entitlements. 

If a member of the Committee is a company, it can be represented by an individual authorised in writing to act on 
that creditor’s behalf.  It also allows the creditor to maintain its representation if a change in the individual is 
required. 

A Committee usually has between 5 and 7 members, though it can have more, or less, depending on the size and 
complexity of the liquidation.  A Committee has the following roles: 

 to advise and assist the Liquidators; 

 to give directions to the Liquidators; and 

 to monitor the conduct of the Liquidators. 

A Committee also has the power to: 

 approve remuneration of the Liquidators after the Liquidators have provided the Committee with a 
Remuneration Approval Report (a detailed report setting out the remuneration for undertaking the liquidation); 

 approve the use of some of the Liquidators’ powers (including to compromise debts over $100,000 and enter 
into contracts that may extend for more than 3 months); 

 require the Liquidators to convene a meeting of RSA’s creditors; 
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 request information from the Liquidators; 

 approve the destruction of RSA’s books and records at the conclusion of the liquidation; 

 with the approval of the Liquidators, obtain specialist advice or assistance in relation to the conduct of the 
liquidation; and 

 apply to the Court for the Court to enquire into the liquidation. 

Further information regarding Committees of Inspection can be found in the enclosed information sheet, 
“Committees of Inspection” issued by the Australian Restructuring Insolvency and Turnaround Association. 

It is our opinion that a Committee would be useful to assist with the conduct of the liquidation. 

If you would like to act as a member of the Committee, should one be appointed at the upcoming creditors’ 
meeting, please complete the enclosed Authority to Act as a Member of the Committee and return it to Madison 
Maurer via mmaurer@mcgrathnicol.com by 5pm on 24 May 2021. 

Creditors in attendance at the upcoming meeting will be advised of nominations received by the Liquidators. 

Correction of prior report 

The Liquidators’ Statutory Report to Creditors dated 2 August 2018 included a statement to the effect that 
“repayment of the shareholder loans was postponed by agreement”.  This statement referred to two significant 
loans that were made to RSA by a related company and was based on preliminary investigations.  The Liquidators’ 
further investigations have confirmed this statement was incorrect and there are no documents within RSA’s books 
and records that indicate any intention or agreement to forbear, forgive or extend the date for payment of those 
loans. 

Recommendation to appoint a Committee 

The Liquidators recommend that a Committee be appointed in the winding up of RSA for reasons that include the 
following: 

 the Liquidators intend to present the detailed terms of the Funder’s proposal to the Committee for its 
consideration; 

 a Committee may approve the proposal and any subsequent agreement with the Funder, if they consider it to 
be in the best interests of creditors generally; 

 it is likely additional matters may arise for consideration and discussion with a Committee; and 

 it is generally more cost effective for the Liquidators to convene meetings of a Committee, rather than meetings 
of all creditors of RSA. 

Finalisation of winding up 

If, following a resolution from creditors to appoint a Committee, that Committee authorises the proposal to allow 
the litigation of the Claim to proceed, it is likely the winding up of RSA may be completed within approximately 18 
to 24 months.  This period allows for: 

 the commencement, conduct and determination of the litigation regarding the Claim.  It is difficult to estimate 
with accuracy the period of time litigation may take; 

 recovery of any proceeds or assets if RSA is successful with the Claim; and 

 assuming the litigation proceedings result in a recovery of funds from Freightliner, the Liquidators will be 
required to formally call for creditors to submit their claims for the purpose of adjudicating on those claims to 
enable distributions of funds to creditors. 

  

mailto:mmaurer@mcgrathnicol.com
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Next steps 

Creditors who will attend the meeting of creditors, convened for 25 May 2021 (either in person or by proxy), are 
requested to submit Appointment of Proxy forms prior to the meeting. 

Creditors who wish to nominate to act as a member of the Committee should please complete the enclosed 
Authority to Act as a Member of the Committee and return it prior to the meeting. 

If you have any queries, please contact Madison Maurer on (07) 3333 9853.  For further information about this 
engagement, please refer to the website www.mcgrathnicol.com/creditors/cimc-rolling-stock-australia-pty-ltd/. 

Dated: 10 May 2021 

Anthony Connelly 
Liquidator 

Enclosures: 

1 Notice of Meeting 

2 General information for attending and voting at meetings of creditors 

3 Proof of Debt (Form 535) 

4 Proof of Debt Guidance Notes 

5 Proxy Form 

6 Proxy Form Guidance Notes 

7 Authority for Committee of Inspection 

8 ARITA Information Sheet – Committees of Inspection 

http://www.mcgrathnicol.com/creditors/cimc-rolling-stock-australia-pty-ltd/
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This remuneration approval report provides you with information to assist you to make an informed decision regarding the 
approval of our proposed remuneration for undertaking the Liquidation of CIMC Rolling Stock Australia Pty Ltd (In 
Liquidation) (RSA). 

The report has the following information:  

 

 Declaration ........................................................................................................................................................................................................................ 2 
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 Declaration 

We, Anthony Connelly and Jamie Harris of McGrathNicol, have undertaken an assessment of this remuneration claim 
in accordance with the law and applicable professional standards.  We are satisfied that the remuneration claimed 
is necessary and proper. 

We have reviewed the work in progress report for the liquidation to ensure that remuneration is only being claimed 
for necessary and proper work performed.  Prior to any adjustments being made, the remuneration for the period 
1 August 2020 to 26 May 2022 was calculated at $1,403,298.00 (excl GST).  The following adjustments were then 
made:  

 a discount of $25,216.00 (excl GST) has been applied to reflect work undertaken by a partner during the 
discovery process that could potentially have been undertaken by a manager; and 

 a discount of $24,959.00 (excl GST) has been applied to reflect work undertaken by a director during the 
discovery process that could potentially have been undertaken by a manager. 

This work related to discovery and was necessary for the purpose of identifying documents located in RSA’s books 
and records, which were required to be provided during the Discovery phase of litigation commenced against One 
Rail Australia (FLA) Pty Ltd (Formerly Freightliner Pty Ltd) (FLA).  Due to the importance of this task, including the 
personal obligations on a liquidator to ensure compliance with the duty to the Court, this work was undertaken by 
one of the liquidators personally and by a very senior member of staff (director).  However, it is acknowledged that 
the nature of this task warrants a lower charge out rate.  We have therefore applied a manager rate to that time. 

The value of the remuneration claimed after these adjustments is $1,353,123.00 (excl GST). 

 Executive Summary 

To date, remuneration as set out in the table below has been approved and paid in the winding up: 

Past approvals Amount (ex GST) 

Remuneration – 3 May 2018 to 31 July 2020 $533,671.00 

This remuneration approval report details approval sought for the following remuneration: 

Approvals sought Report Reference Amount (ex GST) 

Retrospective – 1 August 2020 to 26 May 2022 3 $1,353,123.00 

Total remuneration  $1,353,123.00 

Please refer to the report section reference in the above table for full details of the remuneration approval sought. 

Creditors will be requested to approve our remuneration via a proposal without a meeting, with responses due by 
22 September 2022. 

Creditors should note that there are not sufficient funds in the winding up to pay the amount of remuneration for 
which approval is sought.  Creditors are not required or requested to fund any part of the Liquidators’ remuneration.  
The Liquidators intend to only pay that part of their remuneration for which funds are available after paying priority 
claims in the winding up. 

We expect this to be our final remuneration approval request.  There is no request for prospective (future) 
remuneration.  Nor is any remuneration sought for the cost of preparing this report or any work undertaken since 
26 May 2022, which included finalising the litigation and all associated costs. 

  



  3 

 Remuneration sought 

We request that the following resolution be passed to approve our retrospective remuneration.  Details to support 
this resolution are included further below. 

Retrospective remuneration resolution(s) Appointment Type Amount (ex GST) 

Resolution 1: 1 August 2020 to 26 May 2022 Liquidation $1,353,123.00 

Total retrospective remuneration resolution  $1,353,123.00 

Resolution 1: 1 August 2020 to 26 May 2022 

“That the remuneration of the Liquidators for the period 1 August 2020 to 26 May 2022, calculated at hourly rates 
as detailed in the Initial Remuneration Notice dated 17 May 2018, is determined in the sum of $1,353,123.00, 
exclusive of GST.” 

We will withdraw funds from the administration account in respect of the Liquidators’ remuneration upon approval 
if funds are available.  If funds are not available, we will withdraw funds progressively over time as funds become 
available.  As noted above, we intend to apply sufficient of the funds held in the liquidation to pay all priority claims 
before payment of our remuneration. 

The table in Schedule B sets out the time charged to each major task area by staff members working on the 
liquidation for the period 1 August 2020 to 26 May 2022, which is the basis of Resolution 1.  More detailed 
descriptions of the tasks performed within each task area, matching the amounts below, are contained in  
Schedule A. 

 Likely impact on dividends 

Fees of the liquidators associated with the time invested to advance the litigation exceed the funds likely to be 
available from settlement of the case, after funding and legal costs associated with the litigation.  Priority creditor 
claims of RSA will be paid in full from funds held by the Liquidators. 

Set out below is an account of settlement funds available after litigation costs incurred: 

Settlement funds available post litigation   

Description       

 Amount ($) 

(GST incl)  

Settlement Funds      3,400,000.00  

Litigation costs       

Litigation Funder (LCM) costs       (1,370,818.76) 

Solicitors legal costs     (730,815.18) 

Counsel costs     (253,110.00) 

Experts costs       (175,581.37) 

Law Image costs     (8,288.28) 

Total litigation costs     (2,538,613.59) 

Settlement funds available post litigation  861,386.41  
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Set out below is an updated estimate of the disbursement of liquidation funds: 

Estimated cash available for disbursement   

Description       

 Amount ($) 

(GST incl)  

Settlement funds available post litigation        861,386.41  

Other cash (as at 29 August 2022)        198,607.53  

Total cash at bank (as at 29 August 2022)        1,059,993.94  

Storage of company books and records (5 years1) (3,037.20) 

Destruction of company books and records (1,500.00) 

Contingency       (1,000.00) 

Total future payments   (5,537.20) 

Cash before Priority Creditors and Liquidators' remuneration  1,054,456.74  

Distribution to Priority Creditors   (89,499.69) 

Funds available for Liquidators' remuneration  964,957.05  

Closing Cash      -   

1. s70-35 Corporations Act 2001: Required period to hold company books and records 

 

It is both reasonable and appropriate for a professional service provider to be remunerated for their services.  An 
external administrator is entitled to be remunerated for necessary work that is properly performed.  That work 
generates the funds that may be recovered for the benefit of creditors and other stakeholders. 

The impact of the approval of the external administrator’s remuneration is that the remuneration will then be paid 
provided sufficient funds are generated to enable it to be paid.  The remuneration will be paid from those funds 
that are generated prior to the payment of most creditors in the external administration. 

It is noted that funds would only be available to any stakeholder as a consequence of the work necessarily 
undertaken by the external administrator. 

The work that has been performed was necessary and proper in order to prosecute the claim against FLA, which 
potentially, had the matter settled prior to significant legal costs being incurred, may have resulted in a material 
return to unsecured creditors. 

Based on the funds available after payment of various funding and litigation costs, there will be a substantial 
shortfall in the funds available to meet the Liquidators’ remuneration for which approval is currently sought. 

I reiterate, there is no requirement for the creditors of RSA to pay or fund any shortfall between the amount of 
remuneration approved for the Liquidators, and the funds available in the winding up to meet the Liquidators’ 
remuneration. 

I do not anticipate there will be a dividend to unsecured creditors of RSA. 

 

 Funding received for remuneration and disbursements 

The Liquidators recovered remuneration of $2,120 (excluding GST) from King & Wood Mallesons (KWM) in 
complying with an information request by KWM, on behalf of their client Freightliner Australia Pty Ltd.  This 
amount was paid directly to McGrathNicol on 19 March 2020. 

 Summary of receipts and payments 

A summary of the receipts and payments for the Liquidation for the period 3 May 2018 to 1 September 2022 is 
included at Schedule D to this report. 

An annual administration return was lodged with ASIC on 3 June 2022, which also provides information on the 
conduct of the administration. 
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 Queries 

If you have any queries regarding the information in this report, please contact Thomas Auer on (07) 3333 9803. 

You can also access information that may assist you on the following websites: 

 ARITA at www.arita.com.au/creditors 

 ASIC at www.asic.gov.au (search for “INFO 85”) 

Further supporting documentation for our remuneration claim can be provided to creditors on request. 

Dated: 1 September 2022 
 

 

 
Anthony Connelly 
Liquidator 

Attachments: 

Schedule A – Details of work 

Schedule B – Time spent by staff on each major task 

Schedule C – Schedule of hourly rates 

Schedule D – Summary of receipts and payments 
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Schedule A – Details of work 
 Work already done 

Period 1 August 2020 to 26 May 2022 
Amount (ex GST) ante discounts $1,403,298.00 

Discounts (ex GST) $50,175.00 

Amount (ex GST) post discounts $1,353,123.00 

Task Area (ex GST) General Description Tasks 

Assets 
39.7 hours  
$21,713.00 

Asset Valuation Discussions with expert valuers regarding rail stock value 
Discussion and reviews pertaining to valuers' instructions, scope & costs 
Search for and provision of material to valuers as supporting material for 
experts' reports 
Teleconference, meetings and calls with counsel regarding experts’ 
valuation of assets 
Review of draft affidavits and indexing relating to wagon value 

Creditors 
159.3 hours  
$74,489.00 

Creditor Enquiries, 
Requests & 
Directions 

Receive and respond to creditor enquiries 
Consider reasonableness of creditor requests 
Compile information requested by creditors 

Creditor reports  Prepare Liquidators’ general reports and updates to creditors. 
Deal with proofs of 
debt (POD) 

Receive PODs from claimants 
Review of PODs and assessment of claims 

Meetings of 
Creditors and 
Meetings of COI 

Prepare and send meeting notices 
Advertise notice of meetings 
Prepare meeting files 
Prepare and lodge minutes of meetings with Australian Securities and 
Investments Commission (ASIC) 
Respond to stakeholder queries and questions following the meeting 

Proposals to 
Creditors 

Prepare proposal notices and voting forms 
Forward notice of proposal to all known creditors 
Review votes and determine outcome of proposal 
Prepare and lodge proposal outcome with ASIC 
Establishment of COI 

Employees 
0.7 hours 
$287.00 

Fair Entitlements 
Guarantee (FEG) 

Correspond with FEG and providing response to queries 

Investigation 
2,696.1 hours 
 $1,247,721.00 

(before 
discounts) 

 ($50,175.00) in 
discounts 

 $1,197,546 (after 
discounts) 

 

Conduct 
investigations 

[Note that a large number of personnel were deployed to undertake this 
task due to the short timeframe set by the Court for discovery] 
Review of material in EDT (an e-discovery platform) 
Understanding facts and circumstances around insolvency of RSA 
Determination of existence and quantum of unfair preference claim 
Teleconferences, meetings, emails and calls with solicitors pertaining to 
insolvency matters and items identified in investigation 
Drafting correspondence to parties and reviewing material received from 
parties 

Examinations Time spent prior, during and post the public examination of parties 
included: 
 discussions, meetings and drafting of material relating to the 

preparation of examination summons and consent orders; 
 teleconferences, meetings, emails and calls with solicitors and legal 

counsel pertaining to public examination; 
 documents for disclosure request to parties; 
 document review of material provided by parties; 
 review of arbitration material and relevant company books and 

records; 
 preparation and collation of public examination material; 
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 attendance at public examinations and assisting solicitors and counsel 
during examinations; and 

 debrief and review of public examinations conducted. 
Litigation/Recoveries 
(discounts of 
$50,175.00  
(excl GST)) 

Time spent in relation to unfair preference claim and litigation pertaining 
to: 
 Liquidators’ statement of claim; 
 Defendant’s defence and counterclaim; 
 Liquidators’ reply to defence; 
 Defendant’s interlocutory application; 
 Expert solvency report; 
 Liquidators’ defence to Defendant’s cross-claim; 
 Letters to and from other parties; 
 Preparation for and attendance at Court case management hearings; 
 Court orders; 
 Affidavits and reply affidavits of Anthony Connelly; 
 Affidavits of experts; 
 Affidavits from Defendant’s and cross claimants; 
 Solvency report; 
 Solvency addendum; 
 Expert valuer report; 
 Expert reports from Defendant 
 Claim and dividend calculations for solvency and preferential effect 

examinations; 
 Public examination transcripts; 
 Security for costs issues and agreeing the appropriate amount and its 

form; 
 Costs determination; 
 Preparation for and attendance at scheduled mediation; 
 Preparation for trial; 
 Correspondence regarding, review of and response to Defendant’s 

settlement offers and Defendant’s response to Liquidators’ offers; 
 Review and negotiation of Legal Representation Deed; 
 Review and negotiation of Litigation Funding Agreement and 

solicitors’ retainer agreement; and 
 Meetings, discussions, teleconferences, calls and emails with solicitors 

and counsel regarding litigation. 
Discovery work undertaken that included: 
 Review of RSA's physical books and records recalled from document 

storage as part of document discovery request by defendant; 
 Scanning of relevant physical documents identified into EDT; 
 Time spent by F-Tech team to clean data and load into ADD review 

platform, setting up of review process in ADD, assisting with searches 
in ADD as part of document discovery process; 

 Review of RSA’s electronic books and records as part of document 
discovery request by defendant; 

 Engagement team meetings and discussions regarding documents 
identified for further review; and 

 Correspondence with solicitors and counsel regarding results of 
document discovery process. 

Similar discovery processes were undertaken when documents were 
provided by the other parties to Liquidator after discovery Orders were 
issued. 

Dividend 
34.7 hours 
$16,791.00 

Process proofs of 
debt 

Receive and adjudicate PODs 
Maintain POD register 
Correspond with claimants regarding PODs 
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Review of documentation in EDT and drafting adjudication material for 
claims of creditors. 

Administration 
117.1 hours  
$42,297.00 

Correspondence General correspondence with stakeholders 
Document 
maintenance/file 
review/checklist 

Conduct six monthly file reviews 
Maintain physical and electronic engagement file 
Update checklists 

Bank account 
administration 

Perform bank account reconciliations 
Management and transfer of funds to/from term deposit 
Correspondence regarding specific transfers 
Review of invoices and processing of payments 

ASIC forms Prepare and lodge ASIC forms 
Drafting and posting PNW notices 

ATO and other 
statutory reporting 

Prepared and lodged BASs 
Review and lodgement of BASs 

Planning/Review Discuss status of external administration 
Books and 
records/storage 

Deal with records in storage 
Send and request job files to and from storage 
Review and update of records listings 
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Schedule B – Time spent by staff on each major task (work already done) 

Resolution 1: work already completed from 1 August 2020 to 26 May 2022 

 

Employee Position 

$/hour 

(ex GST) 

Total 

actual 

hours Total ($) 

Task Area 

Assets Creditors Employees Investigation Dividend Administration 

hrs ($) hrs ($) hrs ($) hrs ($) Hrs ($) Hrs ($) 

Anthony Connelly Appointee  610   469.2   286,212   -    -    12.50   7,625.00   -    -    456.30   278,343.00   -    -    0.40   244.00  

Jamie Harris Appointee  610   1.3   793   -    -    -    -    -    -    1.30   793.00   -    -    -    -   

Employee 1 Partner  610   13.2   8,052   -    -    -    -    -    -    13.20   8,052.00   -    -    -    -   

Employee 2 Director  560   994.8   557,088   36.80  20,608.00   61.80  34,608.00   -    -   859.70  481,432.00  21.60  12,096.00   14.90  8,344.00  

Employee 3 Director  520   22.4   11,648   -    -    -    -    -    -    22.30   11,596.00   -    -    0.10   52.00  

Employee 4 Senior Manager  480   163.3   78,384   -    -    -    -    -    -    163.30   78,384.00   -    -    -    -   

Employee 5 Manager  450   26.4   11,880   -    -    -    -    -    -    26.40   11,880.00   -    -    -    -   

Employee 6 Manager  450   19.9   8,955   -    -    -    -    -    -    19.90   8,955.00   -    -    -    -   

Employee 7 Assistant Manager  410   3.1   1,271   -    -    -    -    -    -    1.20   492.00   -    -    1.90   779.00  

Employee 8 Assistant Manager  410   124.7   51,127   0.80   328.00   57.80  23,698.00   0.70   287.00   32.60   13,366.00   -    -    32.80   13,448.00  

Employee 9 Assistant Manager  410   50.5   20,705   -    -    -    -    -    -    50.50   20,705.00   -    -    -    -   

Employee 10 Assistant Manager  410   28.5   11,685   -    -    -    -    -    -    28.50   11,685.00   -    -    -    -   

Employee 11 Senior Accountant  370   48.9   18,093   -    -    -    -    -    -    44.80   16,576.00   -    -    4.10   1,517.00  

Employee 12 Senior Accountant  370   102.0   37,740   2.10   777.00   8.70   3,219.00   -    -    77.40   28,638.00  11.20   4,144.00   2.60   962.00  

Employee 13 Senior Accountant  370   152.1   56,277   -    -    -    -    -    -    152.10   56,277.00   -    -    -    -   

Employee 14 Senior Accountant  370   2.6   962   -    -    -    -    -    -    2.60   962.00   -    -    -    -   

Employee 15 Senior Accountant  370   2.9   1,073   -    -    -    -    -    -    2.90   1,073.00   -    -    -    -   

Employee 16 Senior Accountant  370   60.7   22,459   -    -    -    -    -    -    57.70   21,349.00   -    -    3.00   1,110.00  

Employee 17 Senior Accountant  370   104.5   38,665   -    -    -    -    -    -    104.50   38,665.00   -    -    -    -   

Employee 18 Accountant  290   403.2   116,928   -    -    18.30   5,307.00   -    -    345.80   100,282.00   1.90   551.00   37.20   10,788.00  

Employee 19 Accountant  290   23.5   6,815   -    -    -    -    -    -    23.50   6,815.00   -    -    -    -   

Employee 20 Accountant  290   8.5   2,465   -    -    -    -    -    -    8.50   2,465.00   -    -    -    -   

Employee 21 Accountant  290   101.8   29,522   -    -    -    -    -    -    101.80   29,522.00   -    -    -    -   

Employee 22 Accountant  290   14.0   4,060   -    -    -    -    -    -    14.00   4,060.00   -    -    -    -   

Employee 23 Undergraduate  180   2.3   414   -    -    -    -    -    -    2.30   414.00   -    -    -    -   
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Employee Position 

$/hour 

(ex GST) 

Total 

actual 

hours Total ($) 

Task Area 

Assets Creditors Employees Investigation Dividend Administration 

hrs ($) hrs ($) hrs ($) hrs ($) Hrs ($) Hrs ($) 

Employee 24 Undergraduate  180   44.6   8,028   -    -    -    -    -    -    44.60   8,028.00   -    -    -    -   

Employee 25 Undergraduate  180   26.2   4,716   -    -    -    -    -    -    25.90   4,662.00   -    -    0.30   54.00  

Employee 26 Undergraduate  180   5.2   936   -    -    -    -    -    -    5.20   936.00   -    -    -    -   

Employee 27 Undergraduate  180   9.8   1,764   -    -    -    -    -    -    7.30   1,314.00   -    -    2.50   450.00  

Employee 28 Treasury  290   10.5   3,045   -    -    -    -    -    -    -    -    -    -    10.50   3,045.00  

Employee 30 Treasury  290   3.2   928   -    -    -    -    -    -    -    -    -    -    3.20   928.00  

Employee 29 Administration  160   0.1   16   -    -    -    -    -    -    -    -    -    -    0.10   16.00  

Employee 31 Administration  160   3.7   592   -    -    0.20   32.00   -    -    -    -    -    -    3.50   560.00  

Total (ex GST)             Ante Discount   3,047.6  1,403,298.00   39.70  21,713.00  159.30  74,489.00   0.70   287.00   2,696.10  1,247,721.00  34.70   16,791.00  117.10  42,297.00  

Average hourly rate     Ante Discount     460.46     546.93     467.60     410.00     462.79     483.89     361.20  

Director Discount      (24,959.0)               (24,959.00)         

Partner Discount      (25,216.0)               (25,216.00)         

Total (ex GST)             Post Discount   3,047.6  1,353,123.00   39.70  21,713.00  159.30  74,489.00   0.70   287.00   2,696.10  1,197,546.00  34.70   16,791.00  117.10  42,297.00  

Average hourly rate     Post Discount     444.00     546.93     467.60     410.00     444.18     483.89     361.20  
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Schedule C – Schedule of Hourly Rates 

The rates for our remuneration calculation are set out in the following table, together with a general guide showing 
the qualifications and experience of staff engaged in the Liquidation and the role they take in the Liquidation.  The 
hourly rates charged encompass the total cost of providing professional services and should not be compared to 
an hourly wage. 

 

Title Description 
Hourly rate 
(excl GST) 

Appointee/Partner Registered liquidator, Chartered Accountant or equivalent and 
generally degree qualified with more than twelve years of 
experience.  Leads assignments with full accountability for 
strategy and execution.   

$610 

Director 1 Generally Chartered Accountant or comparable qualification 
and degree qualified with more than ten years of experience, 
including four years of Director or equivalent experience.  
Autonomously leads complex insolvency appointments 
reporting to Appointee/Partner. 

$560 

Director Generally Chartered Accountant or comparable relevant 
qualification and degree qualified with more than nine years 
of experience.  Autonomously leads insolvency appointments 
reporting to Appointee/Partner. 

$520 

Senior Manager  Generally Chartered Accountant or comparable relevant 
qualification and degree qualified with more than seven years 
of experience.  Self-sufficiently conducts small to medium 
insolvency appointments and leads major workstreams in 
larger matters. 

$480 

Manager Generally Chartered Accountant or comparable relevant 
qualification and degree qualified with more than five years of 
experience.  Self-sufficiently conducts small insolvency 
appointments and takes a supervisory role on workstreams in 
larger matters. 

$450 

Assistant Manager Generally Chartered Accountant or comparable relevant 
qualification and degree qualified with more than three years 
of experience.  Autonomously manages workstream activity 
within appointments.   

$410 

Senior Accountant Generally degree qualified and undertaking Chartered 
Accountant’s qualification or comparable relevant qualification 
with more than 16 months of experience.  Completes tasks 
within workstreams and appointments under supervision. 

$370 

Accountant Generally degree qualified and undertaking or about to 
undertake Chartered Accountant’s qualification or comparable 
relevant qualification with less than one year of experience.  
Assists with tasks within workstreams and appointments under 
supervision. 

$290 

Undergraduate/Cadet Undertaking relevant degree.  Assists with tasks within 
workstreams and appointments under supervision. 

$180 
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Title Description 
Hourly rate 
(excl GST) 

Practice Services 
Director 

National Practice Service leaders, generally degree qualified 
with more than ten years of experience and reporting directly 
to partners.  Technical experts in their specific areas and have 
team management responsibilities. 

$560 

Senior Treasury staff Appropriately experienced and undertakes senior Treasury 
activities such as oversight of the processing of payment of 
receipts and banking administration.  May be responsible for 
day to day management of projects or operations and may 
have supervisory responsibility for junior staff. 

$370 

Senior Client 
Administration and 
Treasury 

Appropriately experienced and undertakes senior level 
administrative support activities or Treasury activities.  May be 
responsible for day to day management of projects or 
operations and may have supervisory responsibility for junior 
staff. 

$290 

Administration Appropriately experienced and undertakes support activities 
such as meeting coordination and preparation of materials 
where it is efficient and appropriate to do so. 

$160 
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Schedule D – Summary of receipts and payments 
 

Receipts and payments for the period 3 May 2018 to 1 September 2022 

Description   

Amount ($) 

(incl GST) 

Receipts     

Preference Payment Settlement    3,400,000.00  

Sales    12,474.00  

Accounts Receivable    28,595.55  

Deposit withheld    17,500.00  

GST Received    226,008.00  

Interest Income    10,850.90  

Interests in Land    192,500.00  

Litigation Funding    362,832.60  

Other Current Assets    5,900.00  

Plant & Equipment    123,990.00  

Pre-appointment Bank Accounts    428,927.33  

Refunds    2,011.34  

Settlement adjustments    731.69  

Unfair Preference Claim    330,000.00  

Total Receipts    5,142,321.41  

Payments     

Repairs & Maintenance   (370.00) 

Advertising   (4,350.00) 

Agent's Fees   (8,769.81) 

Appointee Disbursements   (8,997.88) 

Bank Charges   (841.13) 

Body Corporate Levies   (1,565.68) 

Council Rates   (2,033.45) 

Deposit withheld   (17,500.00) 

Document Storage   (6,753.82) 

Appointee Fees   (553,549.70) 

Foreign Currency Gain/Loss   (11,853.96) 

GST Paid   (17,756.00) 

Insurance   (2,670.38) 

Insurance (Stamp Duty)   (138.39) 

Legal Fees   (1,292,519.99) 

Legal Fees: Disbursements   (167.57) 

Other Professional Costs   (21,762.28) 

Other Professional Disbursements   (726,531.97) 

Other Professional Fees   (1,320.00) 

PEXA Settlement fees   (112.64) 

Printing & Stationery   (5,568.51) 

Payment for Litigation Funding   (1,391,003.27) 

Storage   (1,959.10) 

Valuation fee   (3,000.00) 

Water   (1,231.94) 

Total Payments   (4,082,327.47) 

Net Receipts (Payments)    1,059,993.94  

 



 

 
 
 
 
 
 

ARITA 
ACN  002 472 362 

Level 5, 191 Clarence Street, Sydney NSW 2000 Australia  |  GPO Box 4340, Sydney NSW 2001 
t +61 2 8004 4344  |  e admin@arita.com.au  |  arita.com.au 

AUSTRALIAN RESTRUCTURING INSOLVENCY & TURNAROUND ASSOCIATION 

Information sheet: Approving remuneration of an 
external administrator 

 If you are a creditor in a liquidation, voluntary administration or deed of company arrangement 
you may be asked to approve the external administrator’s remuneration. An external 
administrator can be a liquidator, voluntary administrator or deed administrator. The process for 
approving the remuneration for each of these is the same. 
This information sheet gives general information to help you understand the process of 
approving an external administrator’s remuneration and your rights in this process. The following 
topics are covered in this information sheet: 

• About external administrations 
• External administrator’s remuneration and costs 
• Calculating remuneration 
• Information you will receive 
• Approving remuneration 
• Who may approve remuneration 
• Deciding if remuneration is reasonable 
• What can you do if you decide the remuneration is unreasonable? 
• Reimbursement of out of pocket costs 
• Queries and complaints 
• More information. 

 
  

If a company goes into liquidation, voluntary administration or enters into a deed of company 
arrangement, an independent person is appointed to oversee the administration. They are called 
an external administrator and include a liquidator, voluntary administrator and deed 
administrator, depending on the type of administration involved. In this information sheet they are 
simply referred to as an external administrator. 
The duties of an external administrator are specified in legislation and they must adhere to 
certain standards while conducting the administration. 
All external administrators are required by law to undertake certain tasks which may not benefit 
creditors directly (e.g. investigating whether any offences have been committed and reporting to 
the Australian Securities and Investments Commission (ASIC)). 
 

  

External administrators are entitled to be paid for the necessary work they properly perform in 
the administration. 
An external administrator is entitled: 

• to be paid reasonable remuneration, for the work they perform, once this remuneration 
has been approved,  

• to be paid for internal disbursements they incur in performing their role (these costs do 
need approval), and 

• to be reimbursed for out-of-pocket costs incurred in performing their role (these costs do 
not need approval). 

  

About external administrations 

External administrator’s remuneration and costs 
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Common internal disbursements are stationery, photocopying and telephone costs. 
Commonly reimbursed out-of-pocket costs include: 

• legal fees 
• a valuer’s, real administration agent’s and auctioneer’s fees 
• postage costs 
• retrieval costs for recovering the company’s computer records, and 
• storage costs for the company’s books and records. 

Creditors have a direct interest in the amount of an external administrator’s remuneration and 
costs, as these will generally be paid from the administration before any payments are made to 
creditors. 
Remuneration and internal disbursements must be approved in accordance with the 
Corporations Act and Insolvency Practice Rules (Corporations) before it can be paid. 
If there is a shortfall between the external administrator’s remuneration and the assets available 
from the administration, in certain circumstances the external administrator may arrange for a 
third party to pay the shortfall. As a creditor, you will be provided details of any such 
arrangement. 
If there are not enough assets to pay the external administrator’s remuneration and costs, and 
there is no third party payment arrangement, the external administrator remains unpaid. 
 

  

An external administrator may calculate their remuneration using one (or a combination) of a 
number of methods, such as: 

• on the basis of time spent working on the administration, according to hourly rates 
• a quoted fixed fee, based on an estimate of the costs 
• a percentage (usually of asset realisations), or 
• a contingent basis on a particular outcome being achieved. 

Charging on the basis of time spent is the most common method used. External administrators 
have a set of hourly rates that they will seek to charge. These rates are set to reflect the 
seniority, skills and experience of staff and, where applicable, the complexity and risks of the 
bankruptcy. They cover staff costs and overheads. 
If remuneration is being charged on a time basis, the external administrator must keep time 
sheets noting the number of hours spent on the tasks performed. 
Creditors have a right to question the external administrator about the remuneration and the 
rates to be charged. They also have a right to question the external administrator about the fee 
calculation method used and how the calculation was made. The external administrator must 
justify why the chosen fee calculation method is appropriate for the administration. 
 

  

There are different types of remuneration reports that you may receive during the course of an 
external administration. The following table details the reports and when you might receive them. 
 

Calculating remuneration 

Information you will receive 
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The meeting of creditors (or committee of inspection) gives a chance for those participating to 
ask questions about the external administrator’s remuneration. Fees are then approved by a vote 
of the creditors. Alternatively, the external administrator may seek approval of remuneration via a 
proposal without a meeting. Whichever method is used, the external administrator must provide 
the same report to creditors about their remuneration (Remuneration Approval Report). 
Creditors may be asked to approve remuneration for work already performed and/or 
remuneration estimate for work not yet carried out. If the work is yet to be carried out, the 
external administrator must set a maximum limit (cap) on the future remuneration approval. For 
example, ‘future remuneration is approved, calculated on hours worked at the rates charged (as 
set out in the provided rate scale) up to a cap of $X’. 

Document Information it contains When you will receive it  

Initial 
Remuneration 
Notice (IRN) 

• A brief explanation of the types of methods 
that may be used to calculate fees. 

• The external administrator’s chosen fee 
calculation method(s) and why it is 
appropriate. 

• Details of the external administrator’s rates, 
including hourly rates if time spent basis is 
used. 

• An estimate of the external administrator’s 
remuneration. 

• The method that will be used to calculate 
disbursements. 

Voluntary Administration – 
with the notice of first 
meeting. 
Creditors’ voluntary 
liquidation – within 10 
business days of 
appointment. 
Court liquidation – within 
20 business days of 
appointment. 

Remuneration 
Approval 
Report (RAR) 

• A summary description of the major tasks 
performed, or likely to be performed. 

• The costs associated with each of those 
major tasks and the method of calculation. 

• The periods at which the external 
administrator proposes to withdraw funds 
from the administration for remuneration. 

• An estimated total amount, or range of total 
amounts, of the external administrator’s 
remuneration. 

• An explanation of the likely impact of that 
remuneration on the dividends (if any) to 
creditors.  

• Where internal disbursements are being 
claimed, the external administrator will 
report to creditors on the amount and 
method of calculation of these 
disbursements. 

Sent at the same time as:  

• the notice to creditors 
of the meeting at which 
approval of 
remuneration will be 
sought; or 

• the notice to creditors 
of the proposal without 
a meeting by which 
approval of 
remuneration will be 
sought   

If approval of remuneration 
is not being sought, a RAR 
will not be provided. 

Approving remuneration 
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If the remuneration for work done then exceeds this figure, the external administrator will have to 
ask the creditors to approve a further amount of remuneration, after accounting for the amount 
already incurred. 
If an external administrator can’t get the creditors’ approval, an application can be made to the 
Court to determine their remuneration. 
When there are limited funds available in the administration, or the external administrator’s 
remuneration is below a statutory threshold, an external administrator is entitled to draw a one-
off amount of up to that threshold plus GST, without creditor approval. This amount is currently 
$5,000 (indexed). 
 

  

Committee of inspection approval 

A committee of inspection will generally only be established where there are a large number of 
creditors and/or complex matters which make having a committee desirable. Committee 
members are chosen by a vote of all creditors and work with the external administrator to 
represent the creditors’ interests. 
If there is a committee, the external administrator will ask it to approve the remuneration. A 
committee makes its decision by a majority in number of its members present in person at a 
meeting, but it can only vote if a majority of its members attend. 
In approving the remuneration, it is important that committee members understand that they 
represent all the creditors, not just their own individual interests. 
Creditors’ approval 

Creditors approve remuneration by passing a resolution at a creditors’ meeting. Creditors may 
vote according to their individual interests. 
To approve an external administrator’s remuneration, a resolution is put to the meeting to be 
decided on the voices or by a ‘poll’ (if requested by the external administrator or a person 
participating and entitled to vote at the meeting). A poll requires a count of each vote and its 
value to be taken and recorded for each creditor present and voting. 
A proxy is a document whereby a creditor appoints someone else to represent them at a 
creditors’ meeting and to vote on their behalf. A proxy can be either a general proxy or a special 
proxy. A general proxy allows the person holding the proxy to vote how they want on a 
resolution, while a special proxy directs the proxy holder to vote in a particular way. 
A creditor will sometimes appoint the external administrator as a proxy to vote on the creditor’s 
behalf. An external administrator is only able to vote on remuneration if they hold a special proxy. 
There are provisions for a resolution to be passed by creditors without a meeting. This still 
requires a majority in value and number of creditors voting to vote in favour of the resolution. 
Creditors representing at least 25% in value of those responding to the external administrator’s 
proposal can object to the proposal being resolved without a meeting of creditors. 

  

Who may approve remuneration? 
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If you are asked to approve an external administrator’s remuneration, your task is to decide if the 
amount of remuneration is reasonable, given the work carried out in the administration and the 
results of that work. 
You may find the following information from the external administrator useful in deciding if the 
remuneration claimed is reasonable: 

• the method used to calculate remuneration 
• the major tasks that have been performed, or are likely to be performed, for the 

remuneration 
• the remuneration/estimated remuneration (as applicable) for each of the major tasks 
• the size and complexity (or otherwise) of the administration 
• the amount of remuneration (if any) that has previously been approved 
• if the remuneration is calculated, in whole or in part, on a time basis:  

o the period over which the work was, or is likely to be performed 
o if the remuneration is for work that has already been carried out, the time spent by 

each level of staff on each of the major tasks 
o if the remuneration is for work that is yet to be carried out, whether the 

remuneration is capped. 
ARITA’s Code of Professional Practice (‘the Code’) outlines the steps external administrators 
should take to make sure they fulfil their responsibilities to creditors when asking creditors to 
approve remuneration, including when those creditors are acting in their capacity as committee 
members. The Code is available on the ARITA website at www.arita.com.au. 
If you need more information about remuneration than is provided in the external administrator’s 
report, you should let them know before the meeting at which remuneration will be voted on. 
 

  

If you think the remuneration being claimed is unreasonable, you should raise your concerns with 
the external administrator. It is your decision whether to vote in favour of, or against, a resolution 
to approve remuneration. You may also choose to not vote on the resolution (abstain). 
You also have the power to put a resolution to the meeting. For example, you could put forward a 
resolution to change the way the external administrator charges for remuneration, or the periods 
at which the external administrator may withdraw funds. Any amending resolution must occur 
before the vote being taken on the resolution to approve remuneration. If the amended proposal 
is passed, the resolution is binding on the external administrator. However, such an amendment 
may result in the external administrator seeking to be replaced by another external administrator. 
If the external administrator is seeking approval of remuneration via a resolution without a 
meeting and more than 25% in value of the creditors responding object using the form provided 
by the external administrator, the proposal will not pass. If the external administrator wants the 
proposal passed, a meeting will need to be convened and any creditor entitled to participate in 
the meeting has the right, before the vote is taken, to put a resolution to the meeting as 
mentioned above. 

  

What can you do if you think the remuneration is unreasonable? 

Deciding if remuneration is reasonable 

http://www.arita.com.au/
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A creditor may apply to Court for a review of an external administrator’s remuneration. Creditors 
also have the power to appoint, by resolution, a reviewing liquidator to review any remuneration 
approved within the six months and any disbursements incurred in the 12 months before the 
reviewing liquidator’s appointment. The cost of a reviewing liquidator is paid from the assets of 
the external administration. An individual creditor may also appoint a reviewing liquidator with the 
external administrator’s consent. An individual creditor seeking the appointment of a reviewing 
liquidator must pay the cost of the reviewing liquidator. 
 

  

An external administrator should be very careful incurring costs that must be paid from the 
administration; as careful as if they were incurring the expenses on their own behalf. Their report 
on remuneration sent to creditors must also include information on the out-of-pocket costs of the 
administration (disbursements). 
Where these out-of-pocket costs are internal disbursements paid to the external administrator’s 
firm (for example photocopying and phone calls) the external administrator must request creditor 
approval of these amounts. The external administrator may also ask for approval of internal 
disbursements in advance. If they do so, they will set the rates for those disbursements and a 
cap on the maximum amount that can be drawn. 
If you have questions about any of these costs, you should ask the external administrator and, if 
necessary, bring it up at a creditors’ or committee meeting. If you are still concerned, you have 
the right to seek the appointment of a reviewing liquidator (refer above). 
 

  

You should first raise any queries or complaints with the external administrator or their firm.  
If this fails to resolve your concerns, including any concerns about their conduct, you can lodge a 
complaint with ARITA at www.arita.com.au or with ASIC at www.asic.gov.au. ARITA is only able 
to deal with complaints in respect of their members. 
 

  

The ARITA website contains the ARITA Code of Professional Practice which is applicable to all 
its members. ARITA also provides general information to assist creditors at 
www.arita.com.au/creditors. 
ASIC includes information on its website which may assist creditors. Go to www.asic.gov.au and 
search for ‘insolvency information sheets’. 
 

 

 

Important note: This information sheet contains a summary of basic information on the topic. It is not a substitute for 
legal advice. Some provisions of the law referred to may have important exceptions or qualifications. This document 
may not contain all of the information about the law or the exceptions and qualifications that are relevant to your 
circumstances. 

Reimbursement of out-of-pocket costs 

Queries and complaints 

More information 

http://www.arita.com.au/
http://www.asic.gov.au/
http://www.arita.com.au/
http://www.arita.com.au/creditors
http://www.asic.gov.au/
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CIMC Rolling Stock Australia Pty Ltd (In Liquidation) 
ACN 083 334 696 

(RSA) 

Notice of Proposal to Creditors 

 

Proposal for creditor approval 

“That the remuneration of the Liquidators for the period 1 August 2020 to 26 May 2022, calculated at hourly rates 
as detailed in the Initial Remuneration Notice dated 17 May 2018, is determined in the sum of $1,353,123.00, 
exclusive of GST.” 

Reasons for the proposal and the likely impact it will have on creditors if it is passed 

The Liquidators are entitled to be remunerated for the work undertaken by us, our partners and our staff.  We 
consider the method of this approval by a proposal, rather than incurring the costs of convening a meeting of 
creditors will achieve the dual aims of: 

 allowing creditors to properly consider detailed information regarding the remuneration that we request 
they approve; and 

 minimise the costs of the consideration and approval process, with the aim of maximising the potential 
return to priority creditors from the Creditors Voluntary Liquidation. 

If the resolution is passed, the Liquidators will rely on the resolution to pay the approved remuneration (or a lesser 
amount if there are insufficient funds available) from the bank account maintained by the Liquidators. 

As detailed in the Remuneration Approval Report dated 1 September 2022, we intend to apply sufficient of the 
funds held in the liquidation to pay all priority claims prior to payment of part of our remuneration. 

Vote on proposal 

Creditors have the option of approving, not approving or objecting to the proposal being resolved without a 
meeting of creditors.  If more than 25% of responding creditors object to the proposal being resolved without a 
meeting of creditors, a meeting of creditors would be required to be convened to pass the resolution.   

Please select the appropriate Yes, No or Object box referred to below: 

Yes � I approve the proposal. 

No � I do not approve the proposal. 

Object � I object to the proposal being resolved without a meeting of creditors. 

Your claim against RSA must be admitted for the purposes of voting by the Liquidators for your vote to count.  
Please select the option that applies: 

� I have previously submitted a proof of debt form and supporting documents. 

� I have enclosed a proof of debt form and supporting documents with this proposal form. 
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Creditor details 

Name of creditor: _______________________________________________ ACN/ABN (if applicable): ______________________ 

� I am not a related creditor of RSA. 

� I am a related creditor of RSA, relationship:                  . 

 

Address: ___________________________________________________________________________________________________________________ 

Name of creditor/authorised person: __________________________________________ 

Signature: ____________________________________ Date: _____________________ 

Please complete this document and return it with any supporting documents by no later than 22 September 2022 
for your vote to be counted, by email to tauer@mcgrathnicol.com.  

Completed forms may also be sent by mail to GPO Box 9986 Brisbane QLD 4001, although you should ensure this is 
sent with sufficient time to arrive by the date the vote closes. 

If you have any queries, please contact Thomas Auer on (07) 3333 9803. 

Dated: 1 September 2022 
 
 
 
 
 
Anthony Connelly 
Liquidator 

 

mailto:tauer@mcgrathnicol.com
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Information sheet: Proposals without meetings 

 

 

You may be a creditor in a liquidation, voluntary administration or deed of company arrangement 
(collectively referred to as an external administration).  

You have been asked by the liquidator, voluntary administrator or deed administrator (collectively 
referred to as an external administrator) to consider passing a proposal without a meeting. 

This information sheet is to assist you with understanding what a proposal without a meeting is and 
what your rights as a creditor are. 
 

  

Meetings of creditors were previously the only way that external administrators could obtain the views 
of the body of creditors. However, meetings can be very expensive to hold. 

A proposal without a meeting is a cost effective way for the external administrator to obtain the consent 
of creditors to a particular course of action. 
 

  

The external administrator is able to put a range of proposals to creditors by giving notice in writing to 
the creditors. There is a restriction under the law that each notice can only contain a single proposal. 
However, the external administrator can send more than one notice at any single time.  
 

  

The notice must: 

• include a statement of the reasons for the proposal and the likely impact it will have on creditors 
if it is passed 

• invite the creditor to either: 
o vote yes or no to the proposal, or  
o object to the proposal being resolved without a meeting, and 

• specify a period of at least 15 business days for replies to be received by the external 
administrator. 

If you wish to vote or object, you will also need to lodge a Proof of Debt (POD) to substantiate your 
claim in the external administration. The external administrator will provide you with a POD to complete. 
You should ensure that you also provide documentation to support your claim.  

If you have already lodged a POD in this external administration, you do not need to lodge another one. 

The external administrator must also provide you with enough information for you to be able to make an 
informed decision on how to cast your vote on the proposal. With some types of proposals, the law or 
ARITA’s Code of Professional Practice sets requirements for the information that you must be provided.  

  

What types of proposals can be put to creditors? 

What information must the notice contain? 

What is a proposal without a meeting? 
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For example, if the external administrator is asking you to approve remuneration, you will be provided 
with a Remuneration Approval Report, which will provide you with detailed information about how the 
external administrator’s remuneration for undertaking the external administration has been calculated. 
 

  

You can choose to vote yes, no or object to the proposal being resolved without a meeting. 
 

  

A resolution will be passed if more than 50% in number and 50% in value (of those creditors who did 
vote) voted in favour of the proposal, but only so long as not more than 25% in value objected to the 
proposal being resolved without a meeting. 
 

  

If the proposal doesn’t pass and an objection is not received, the external administrator can choose to 

amend the proposal and ask creditors to consider it again or the external administrator can choose to 
hold a meeting of creditors to consider the proposal. 

The external administrator may also be able to go to Court to seek approval. 
 

  

If more than 25% in value of creditors responding to the proposal object to the proposal being resolved 
without a meeting, the proposal will not pass even if the required majority vote yes. The external 
administrator will also be unable to put the proposal to creditors again without a meeting. 

You should be aware that if you choose to object, there will be additional costs associated with 
convening a meeting of creditors or the external administrator seeking the approval of the Court. This 
cost will normally be paid from the available assets in the external administration. 

This is an important power and you should ensure that it is used appropriately. 
 

  

The Australian Restructuring Insolvency and Turnaround Association (ARITA) provides information to 
assist creditors with understanding external administrations and insolvency. 

This information is available from ARITA’s website at artia.com.au/creditors. 

ASIC also provides information sheets on a range of insolvency topics. These information sheets can 
be accessed on ASIC’s website at asic.gov.au (search for “insolvency information sheets”). 

  

What are your options if you are asked to vote on a proposal without a meeting? 

What happens if the proposal doesn’t pass? 

What happens if I object to the proposal being resolved without a meeting? 

Where can I get more information? 

How is a resolution passed? 



Subregulation 5.6.49(2) 

FORM 535 

FORMAL PROOF OF DEBT OR CLAIM (GENERAL FORM) 

   ACN  

 “the Company” 

To the Liquidator/Administrator of the Company 

1. This is to state that the Company was on                                       , and still is, justly and truly indebted to:

___________________________________________________________________________________________________ (name of creditor)

of _____________________________________________________________________________________________ (address of creditor)

for  $_________________________and____________cents (GST inclusive)     GST amount _______________________________

Date 
Consideration (state how the 

Debt arose) 

Amount 

$    c 

Remarks (include details of 

voucher substantiating payment) 

2. To my knowledge or belief the creditor has not, nor has any person by the creditor's order, had or received any

satisfaction or security for the sum or any part of it except for the following: (insert particulars of all securities

held. If the securities are on the property of the company, assess the value of those securities.  If any bills or

other negotiable securities are held, show them in a schedule in the following form).

Date Drawer Acceptor Amount $c Due Date 

3. Select which of the below applies (choose one):


The creditor is a company and I am signing as

a director of the company 
The creditor is a partnership and I am signing as

a partner of the partnership



The creditor is a company and I am signing as

an authorised representative/duly constituted

attorney of the company


I am signing in my personal capacity as a

member or contributory of the Company  


I am an individual and I am signing in my

personal capacity (which includes employees)  Other: ____________________________________________


The creditor is a sole trader and I am signing

as the proprietor

Page 1 of 2



4. If you are a related party, state your relationship ________________________________________________________________

This debt was inncurred for the consideration stated and the debt, to the best of my knowledge and belief, 

remains unpaid and unsatisfied.

Signature ............................................................................................ Dated ……………………………………………………….. 

Name: ___________________________________________________________ 

Address: ____________________________________________________________________________________________________________ 

Page 2 of 2

5. Is this debt claimed on the basis of an assignment?  Yes☐  No☐
If so, what consideration was paid for the debt? _________________________
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Proof of Debt 
Guidance Notes 

(Please read carefully before filling in Form 535 or Form 536) 

It is a creditor’s responsibility to prove their claim to our satisfaction. 

When lodging claims, creditors must ensure: 

 the proof of debt form is properly completed in every particular; and 

 evidence, as set out under “Information to support your claim”, is attached to the Form 535 or Form 536. 

Directions for completion of a Proof of Debt 

1. Insert the full name and address of the creditor. 

2. Under “Consideration” state how the debt arose, for example “goods sold to the company on 
______________________”. 

3. Under “Remarks” include details of any documents that substantiate the debt (refer to the section “Information 
to support your claim” below for further information). 

4. Where the space provided for a particular purpose is insufficient to contain all the information required for a 
particular item, please attach additional information. 

Information to support your claim 

Please note that unless you provide evidence to support the existence of the debt, your debt is not likely to be 
accepted.  Detailed below are some examples of debts creditors may claim and a suggested list of documents that 
should accompany a proof of debt to substantiate the debt. 

Trade Creditors 

 Invoice(s) and statement(s) showing the amount of the debt; and 

 Advice(s) to pay outstanding invoice(s) (optional). 

Guarantees/Indemnities 

 Executed guarantee/indemnity; 

 Notice of Demand served on the guarantor; and 

 Calculation of the amount outstanding under the guarantee. 

Judgment Debt 

 Copy of the judgment; and 

 Documents/details to support the underlying debt as per other categories. 

Deficiencies on Secured Debt 

 Security Documents (eg. mortgage); 

 Independent valuation of the secured portion of the debt (if not yet realised) or the basis of the creditor’s 
estimated value of the security; 

 Calculation of the deficiency on the security; and 

 Details of income earned and expenses incurred by the secured creditor in respect of the secured asset since the 
date of appointment. 

Loans (Bank and Personal) 

 Executed loan agreement; and 
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 Loan statements showing payments made, interest accruing and the amount outstanding as at the date of 
appointment. 

Tax Debts 

 Documentation that shows the assessment of debts, whether it is an actual debt or an estimate, and separate 
amounts for the primary debt and any penalties. 

Employee Debts 

 Basis of calculation of the debt; 

 Type of Claim (eg. wages, holiday pay, etc); 

 Correspondence relating to the debt being claimed; and 

 Contract of Employment (if any). 

Leases 

 Copy of the lease; and 

 Statement showing amounts outstanding under the lease, differentiating between amounts outstanding at the 
date of the appointment and any future monies. 
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