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Marine & Civil Pty Ltd (In Liquidation) 
ACN 147 854 635 
(Marine & Civil) 

Report to Creditors 

 

We refer to:  

 our previous correspondence regarding our appointment as administrators of Marine & Civil on 10 July 
2018 (Administrators), and our subsequent appointment as liquidators on 21 August 2018 (Liquidators); 

 our prior reports to creditors dated 21 November 2018, 8 October 2019, 20 April 2020 and 1 October 2020 
(Prior Reports); and 

 your rights as a creditor in the liquidation. 

The purpose of this report is to:  

 provide you with an update in relation to the progress of the liquidation and the ongoing conduct of the 
Liquidators;  

 advise you of the likelihood of a dividend being paid in the liquidation; and 

 seek approval of the Liquidators’ remuneration. 

This report should be read in conjunction with our Prior Reports. 

 Liquidators’ DIRRI 

In accordance with section 506A of the Corporations Act 2001 (the Act) and ARITA Code, a Declaration of 
Independence, Relevant Relationships and Indemnities (DIRRI) was enclosed with our circular to creditors dated 
12 July 2018. 

The DIRRI was also tabled and discussed at Marine & Civil’s first meeting of creditors on 20 July 2018. 

We have not previously considered that our prior involvement gave rise to any potential conflict of interest issues.  
Since our appointment as Liquidators on 21 August 2018, we have continued to assess whether our prior 
involvement had caused any potential conflict of interest issues to develop. 

At the date of this report, our opinion remains that our prior involvement does not give rise to any potential 
conflicts of interest.  

In August 2021, the Liquidators entered into a funding agreement with the Commonwealth of Australia (Attorney-
General’s Department) – Fair Entitlements Guarantee Branch (FEG) to assist with legal proceedings being issued 
against the pre-appointment external corporate advisor to Marine & Civil (External Advisor), and separately two 
directors of Marine & Civil (Directors).  The funding agreement includes an indemnity for adverse costs, which is 
required to be disclosed in a DIRRI under section 506A of the Act. 

Accordingly, an updated DIRRI disclosing the Liquidators’ indemnity with FEG is enclosed in this report.  

For completeness, the enclosed updated DIRRI has also been amended to reflect the Liquidators’ appointment 
occurring on 21 August 2018, subsequent to their appointment as Voluntary Administrators on 10 July 2018.  

In our view, neither of the above actions or amendments give rise to any potential conflicts of interest. 
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 Update on the progress of the liquidation 

Since the Liquidators’ last update to creditors, the Liquidators’ primary focus has been progressing claims that the 
company may have against the External Advisor, the Directors and other third parties (discussed in detail at section 
3).  This work includes preparing and issuing legal proceedings, corresponding with defendants to the various claims 
in relation to issues such as security for costs, discovery and potential mediation arrangements, reporting to FEG 
(pursuant to funding arrangements) and preparing for a further interim dividend to priority employee creditors.  

Significant work has been undertaken by the Liquidators and their solicitors and legal counsel in relation to the 
preparation and progress of the legal proceedings against the External Advisor and the Directors which are currently 
at pre-mediation discovery stage.  The parties are presently negotiating programming orders for mediation, the 
timing of which is not yet determined.  

 Estimated assets and liabilities 

A summary of the Liquidators’ realisation of assets and estimated value of Marine & Civil’s liabilities as against the 
Directors’ analysis of Marine & Civil’s financial position included in their completed a Report as to Affairs (RATA) has 
been provided to creditors previously, and is summarised below:  

 

The Liquidators’ view on estimated realisable values (ERV) from our last report dated 1 October 2020 remains 
unchanged.  Accordingly, we have limited our commentary in the sections below to those matters that may be of 
interest to creditors or where the values outlined may change during the course of the liquidation. 

2.1.1 Assets 

The Liquidators have realised circa $3.2 million in assets (comprising cash, debtors, loans receivable, retentions and 
plant and equipment), which is circa 10% higher than the assets reported in the RATA and largely due to higher 
than expected plant and equipment realisations, and successful debtor collections.  

No further asset realisations are anticipated.  Further recoveries for the benefit of creditors are limited to the legal 
claims being pursued by the Liquidators, which are material and discussed in section 3. 

  

Marine & Civil Pty Ltd (In Liquidation) - Summary of financial position

$'000 Reference RATA High Low

Assets 2.1.1

Cash at bank 132 132 132

Debtors & loans 749 900 900

Retentions 409 341 341

Plant and equipment 1,600 1,782 1,782

Other assets 50 50 50

Total assets 2,941 3,205 3,205

Liabilities 2.1.2

Secured creditors (598) (624) (624)

Retention of title  - (48) (48)

Priority creditors (1,531) (1,482) (1,482)

Unsecured creditors (10,350) (11,451) (11,943)

Total liabilities (12,480) (13,605) (14,097)

Estimated deficiency before costs (9,539) (10,400) (10,892)
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2.1.2 Liabilities 

Amounts owed to Marine & Civil’s secured creditor (NAB) have been repaid in full, as have secured creditors with 
valid and enforceable retention of title claims. 

Priority creditors 

To date, the Liquidators have paid interim dividends in respect of priority employee creditor claims as follows: 

 November 2019 - claims pursuant to s556(1)(e) of the Act, being unpaid wages and superannuation, 
totalling circa $159k at a rate of 100 cents in the dollar; and 

 September 2020 - claims pursuant to s556(1)(g) of the Act, being unpaid annual leave and long service 
leave, totalling circa $305k at a rate of 75 cents in the dollar. 

A further dividend to pay the balance of priority employee creditor claims under s556(1)(g) of the Act will be 
declared shortly, and in event during the course of July 2022. This will result in payment of a further circa $102k to 
employee priority creditors (including FEG for their previous funding of unpaid employee entitlements).   

The quantum and timing of any future dividends to priority employee creditors pursuant to s556(1)(h) of the Act is 
subject to the settlement and/or recovery of legal claims referred to in section 3. 

The Liquidators’ current assessment of priority creditor claims is set out below for reference:  

 

The above table excludes circa $1.0m of excluded employee claims, comprising entitlements owed to directors and 
their direct relatives (after the statutory cap for excluded employee claims), which rank as unsecured creditor claims 
in the liquidation of Marine & Civil (refer further below).   

As outlined in our last report, unpaid employee entitlements owed to the former director of Marine & Civil were 
withdrawn in September 2020 as part of a settlement in relation to an insolvent trading claim brought by the 
Liquidators (refer section 3). 

  

Marine & Civil - Priority creditors

$'000 Ref. Total claims
Interim 

Dividend Unpaid

Wages s556(1)(e) (118) 118  - 

Superannuation s556(1)(e) (41) 41  - 

(159) 159  - 

Annual leave (including leave loading)* s556(1)(g) (192) 144 (48)

Long service leave* s556(1)(g) (214) 161 (54)

(406) 305 (102)

Pay in lieu of notice (incl. superannuation) s556(1)(h) (271)  - (271)

Redundancy s556(1)(h) (646)  - (646)

(917)  - (917)

Total (1,482) 464 (1,019)

*Unpaid balances totalling circa $102k expected to be paid in July 2022
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Unsecured creditors  

Consistent with our last report in October 2020, the Liquidators estimate unsecured creditor claims (including 
statutory creditors) total between circa $11.5 million and $11.9 million, categorised as follows:   

 

The Liquidators have not adjudicated proofs of debt received from unsecured creditors at this stage, so the 
estimates above remain subject to potential future change. 

 Investigations 

Since our previous report, the Liquidators have progressed (i) their substantial investigations into the affairs of 
Marine & Civil, and (ii) recovery actions pursuant to their obligations as liquidators, including:  

 progressed investigations and recovery activities in relation to a claim against the External Advisor, 
including: 

– preparing and issuing proceedings in the Supreme Court of WA; 

– reviewing, preparing and issuing subsequent filings in relation to the defendants’ defence to the 
claim, including further and better particulars requests; 

– conferring at length with the defendants’ solicitors in relation to the claim, pre-mediation discovery 
processes and Court managed mediation;  

– protracted negotiations with the defendants’ solicitors in relation to the parameters of discovery 
with regard to the company’s records, including electronic records; 

– extraction and review of the electronic data-set subject of discovery (including legal professional 
privilege review) and liaise with the defendants’ solicitors with regard to strategies to reduce the 
time and cost burden of discovery noting the volume of material (in excess of 1.2 million 
documents); 

– liaising with solicitors in relation to the collation and presentation of all supporting documentation 
regarding claim quantification;   

– commencing legal discovery, including for legal professional privilege purposes, in preparation for 
a future mediation process and/or trial; and 

– negotiating and agreeing discovery and mediation programming orders, and deferrals as 
necessary.   

 progressed investigations and recovery activities in relation to insolvent trading claims against the Directors, 
including: 

– preparing and issuing proceedings in the Supreme Court of WA; 

– reviewing, preparing and issuing subsequent filings in relation to the defendants’ defence to the 
claim, including further and better particulars requests; 

– conferring at length with the defendants’ solicitors in relation to the claim, pre-mediation discovery 
processes and Court managed mediation;  

Marine & Civil - Unsecured creditors

$'000 High Low

Trade creditors (2,676) (2,809)

Statutory creditors (7,711) (8,070)

Excluded employees (972) (972)

Related party creditors (92) (92)

Total (11,451) (11,943)
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– liaising with solicitors in relation to the collation and presentation of all supporting documentation 
regarding claim quantification;  

– corresponding in relation to the opportunity for potential settlements of the claims; and 

– negotiating and agreeing discovery and mediation programming orders, and deferrals as 
necessary.    

 reached a settlement with the former director of Marine & Civil in relation to insolvent trading, and 
received the settlement sum of $50,000 in relation to that claim.  As advised in previous reports, the 
Liquidators considered this outcome a commercial and beneficial settlement noting (i) the former director’s 
asset and liability position, (ii) elimination of the need for legal action and costs, and (iii) the settlement also 
resulted in the reduction of unsecured creditor claims in the liquidation via the withdrawal of the former 
director’s claim for unpaid employee entitlements; 

 reported to FEG in relation to the progress of the above claims, as required under the terms of the 
litigation funding agreement; and 

 progressed investigations and recovery activities, to the extent commercial to do so, in relation to identified 
possible unfair preference payments.  

The latest position in relation to the various investigations and Liquidator recoveries being pursued is discussed in 
detail in the sections below. 

 Damages claim against External Advisor 

As previously outlined to creditors, the Liquidators have:  

 investigated in detail the role of Marine & Civil’s External Advisor in relation to the purported $8 million 
cash injection and the underlying source of the proposed funds, which was pending settlement of a 
separate international transaction (or transactions) that a director of Marine & Civil, and subsequently 
Marine & Civil itself was purportedly party to (Transaction); 

 issued a letter of demand and draft settlement of the claim to the External Advisor in relation to the 
damages claim on account of breach of contract, negligence and/or misleading or deceptive conduct 
arising from matters related to the Transaction; and 

 together with their lawyers, corresponded with and met with the External Advisor’s lawyers and responded 
to a number of information requests in relation to the claim, including regarding the External Advisor’s 
professional indemnity insurance policy.  

The Liquidators commenced legal proceedings against the External Advisor in February 2021, filing a statement of 
claim in the Supreme Court of WA for damages on account of breach of contract, negligence and/or misleading or 
deceptive conduct (Advisor Proceedings).  The quantum of the claim against the External Advisor totals circa $6.4 
million. 

Since filing of the Advisor Proceedings, the Liquidators have progressed the claim through a number of stages and 
are currently finalising (with their solicitors) pre-mediation discovery of all documentation relevant to the issues of 
the claim.   

In summary, since the filing of Marine & Civil’s statement of claim against the External Advisor, the Liquidators have: 

 prepared and filed a reply to the defendants’ defence; 

 dealt with various information requests and requests for further and better particulars from the defendants; 

 addressed the defendants’ information requests and concerns in respect of security for adverse costs; 

 set up of electronic records (including emails) of Marine & Civil in a reviewing platform to facilitate pre-
mediation discovery between the parties, and undertaking of a high level review of the data set (which 
includes in excess of 1.2 million documents); 
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 negotiated the scope of pre-mediation discovery relative to the claim, including attempts to reasonably and 
practically reduce the volume of discovery material relative to the issues and value of the claim; 

 collated all source documentation in support of the quantum of the claim for disclosure to the defendants’ 
solicitors, further to the filed statement of claim;  

 attended and/or conferred with the defendants’ solicitors with regard to directions hearings, consent 
minutes and programming orders; and 

 corresponded in relation to the issue of consolidation and/or claim overlap with the Insolvent trading 
proceedings on foot against the current directors (refer section 3.2). 

The Liquidators and their solicitors are currently awaiting further response from the defendant’s solicitors in relation 
to the disclosure of discovery documentation and the timing of mediation.      

 Insolvent trading 

As previously outlined to creditors, the Liquidators have:  

 formed the view that (i) Marine & Civil was insolvent from at least 1 July 2016, and remained insolvent up 
to the Administrators’ appointment on 10 July 2018, (ii) the quantum of an insolvent trading claim based on 
this date against the two directors is circa $6.3 million (based on period of tenure), and (iii) the two 
directors and former director would have difficulty in establishing any defences against the Claims; 

 investigated the personal asset position of the two directors and former director, including under private 
public examination, and preliminarily determined that it is unlikely the individuals have the capacity to meet 
the above claims in full, or any material portion of the claims;  

 issued letters of demand to the two directors and former director in relation to the insolvent trading claims, 
and sought (i) a financial offer of settlement, and (ii) written details of their asset and liability position to 
support the merits of any settlement offer; and 

 negotiated a financial settlement with the former director of Marine & Civil, which we determined to be a 
commercial and beneficial outcome for creditors, and the best possible outcome given the financial 
position of the former director.  The settlement was finalised in mid-October 2020 and comprised a one-off 
payment totalling $50k. 

Despite significant correspondence and negotiation, no reasonable offer of settlement has been received from the 
two directors, after consultation with the Liquidators’ solicitors and FEG, the Liquidators commenced legal 
proceedings against the directors in February 2021, filing statements of claim in the Supreme Court of WA for the 
insolvent trading of Marine & Civil (Insolvent Trading Proceedings). 

The quantum of the claim against the directors totals up to circa $6.3 million, depending on the tenure of the 
respective directors, which is quantified by the debts incurred by Marine & Civil whilst insolvent during the period of 
the respective director’s tenure that remain unpaid as at the date of the appointment of the Liquidators.     

Since filing of the Insolvent trading proceedings, the Liquidators have: 

 prepared and filed a reply to the defendants’ defence; 

 dealt with various information requests and requests for further and better particulars from the defendants; 

 attended and/or conferred with the defendants’ solicitors with regard to directions hearings and negotiation 
of programming orders;   

 facilitated an informal discovery process; and 

 corresponded with the two directors in relation to settlement opportunities prior to mediation and/or trial 
commencement. 

The Insolvent Trading proceedings are currently listed on the Supreme Court mediation list, albeit without listing 
date pending resolution of the issue of consolidation and/or claim overlap with the Advisor Proceedings. 
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More recently, the parties have agreed in principal to hold a consolidated mediation process with all parties 
participating, including the External Advisor, the Directors and the Liquidators and/or their solicitors to explore any 
opportunity to settle these matters prior to trial. 

 Litigation funding and reporting 

As detailed in the Liquidators’ last update to creditors (and updated DIRRI), the Liquidators entered into a funding 
agreement with FEG in respect of the Liquidators’ costs and that of their solicitors, which provides the Liquidators 
with substantial backing (including coverage for adverse costs) to pursue claims against the External Advisor and 
Directors for the benefit of maximising returns to Marine & Civil’s creditors. 

As noted previously, the agreement with FEG affords FEG a priority to any claim recoveries, equal to the amount of 
legal and Liquidator costs funded to pursue and monetise the claims.  Importantly, FEG’s funding is not subject to a 
premium or interest rate that would otherwise be the case with a commercial litigation funder. 

Under the agreement with FEG, the Liquidators (i) regularly consult with FEG regarding overall strategy, Court filings 
and general conferral with the respective defendants, and (ii) provide monthly reports to FEG on the status of the 
respective legal proceedings, and the Liquidators’ and legal advisors’ costs.   

As at 31 May 2022, costs incurred in respect of tasks covered by the funding agreement total $330,941 (excluding 
GST), as follows: 

 External Advisor Proceedings - $124,739; and 

 Insolvent Trading Proceedings - $206,202. 

 Voidable transactions 

As outlined in the Liquidators’ last update to creditors:  

 our detailed investigations identified seven creditors that may have received preferential payments totalling 
circa $1.9 million during the period six months prior to a winding up application being served on Marine & 
Civil (Relation Back Period), being 30 November 2017;      

 the Liquidators issued demand letters on each creditor; and 

 the Liquidators obtained legal advice and engaged legal advisors to correspond with relevant trade 
creditors regarding potential preferential payments they received from Marine & Civil during the Relation 
Back Period. 

In respect of the seven claims, we have: 

 settled three claims for $0.54 million with the ATO and two other trade creditors.  The settlements were 
reached after carrying out detailed analysis, obtaining legal advice and engaging in negotiations with 
respective parties, ultimately realising circa 90% of the value of the initial claims; and 

 engaged, via legal advisors, in substantial communications and negotiations with the remaining four 
creditors, who presented various positions in rejection of the claims, including (i) good faith arguments and 
rejecting any suspicion of Marine & Civil’s insolvency pursuant to s588FG of the Act, (ii) the holding of 
security interests in Marine & Civil which complicates the recovery of any voidable transaction claim and/or 
(iii) the nature and specifics of historical trading arrangements with Marine & Civil in defence of criteria 
required to support an unfair preference claim; and 

 prepared and issued detailed responses in relation to each of the above matters raised by the four 
remaining defendants in an attempt to extract a settlement of the claims without progressing legal 
proceedings.   

Based on the defences raised, supporting documentation presented and the defendant’s strong intentions to defend 
the claims brought by the Liquidators, it has become obvious that (i) substantive legal proceedings will be required 
to pursue the claims, and (ii) any final recoveries would not be guaranteed. 
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The Liquidators and their legal advisors assessed the four remaining potential unfair preference claims on the basis 
of merit and in light of the information provided and dialogue entered into with each of the defendants, and are of 
the view that there is legal risk in pursuing these claims further, and on a commercial basis do not intend to invest 
further funds (that would otherwise be available to priority creditors) to pursue the relevant claims.  

 Receipts & payments 

Receipts and payments for the liquidation of Marine & Civil from 26 September 2020 (being from the period set out 
in our last report) to 24 June 2022 are set out in the table below. 

 

 Likelihood of a dividend  

A number of factors generally affect the likelihood of a dividend being paid to creditors, including: 

 the size and complexity of the liquidation; 

 the amount of assets realisable and the costs of realising those assets; 

 the outcome of detailed investigations and recovery proceedings, together with ability of defendants to 
satisfy any liquidator recovery claims; 

 the statutory priority of certain claims and costs; 

 the value of various classes of claims including priority and unsecured creditor claims, and  

 the volume of enquiries by creditors and other stakeholders. 

A further distribution(s) to priority (employee) creditors is in our opinion likely, however the quantum and timing is 
subject to recoveries made from the Liquidator claims discussed in section 3.   

The Liquidators are not in a position to provide a detailed estimated return to creditors for the liquidation of Marine 
& Civil at this time due to the uncertainty of the outcome (net of costs) of the potential liquidator recovery actions 
summarised in section 3 of this report. 

The prospect of a dividend to unsecured creditors with admitted claims in the liquidation remains unknown at this 
stage, and is dependent on material recoveries from the Liquidator claims. 

Marine & Civil - Receipts and Payments as at 24 June 2022

($) Including GST Total

Cash at bank (including term deposits) 952,483

Receipts

GST received 23,742

Interest received 2,679

Reimbursements of costs from FEG 327,754

Settlement of former director claim 50,000

Total receipts 404,175

Payments

Document storage (2,568)

PAYG withheld from priority dividends (32,249)

Legal fees and disbursements (147,844)

Liquidators' fees (128,576)

Other costs (405)

Total payments (311,642)

Cash at bank 1,045,017
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If a dividend is to be paid, you will be contacted before that happens and, if you have not already done so, you will 
be asked to lodge a proof of debt.  This formalises the record of your claim in the liquidation.  

 Cost of the liquidation  

We enclose a detailed report on the Liquidators’ remuneration, called a Remuneration Report.   

We propose to have our remuneration approved by a proposal and without a meeting.  Information about passing 
resolutions without holding a creditors meeting, and voting forms with regard to each resolution is enclosed. 

In accordance with our enclosed Remuneration Report, the Liquidators are seeking approval of their remuneration 
totalling $400,943 (excluding GST) for the period from 1 March 2021 to 30 June 2023, comprising:  

 retrospective (actual) remuneration for the period from 1 March 2021 to 24 June 2022 totalling $250,943 
(excluding GST); and 

 prospective remuneration for the period from 25 June 2022 to 30 June 2023 totalling $150,000 (excluding 
GST). 

The key tasks comprising the Liquidators’ remuneration request is set out in detail in the enclosed Remuneration 
Report.   

In our last report from October 2020, prospective fees of $150,000 (excluding GST) for 1 October 2020 to            
28 February 2021 were approved by creditors.  Due to delays in commencing the Proceedings and general impacts 
to progressing the proceedings as a result of COVID-19, actual costs incurred in this period were significantly less 
than the quantum approved by creditors.  

Therefore, the Liquidators’ prospective remuneration sought to 30 June 2023 generally reflects tasks and amounts 
previously approved by creditors but not yet incurred (i.e. creditors are largely being asked to re-approve the 
Liquidators’ previous prospective remuneration).  The prospective remuneration sought is based on undertaking the 
following key tasks prior to 30 June 2023: 

 progressing the Proceedings, being the liquidator claims against the Directors and External Advisor; 

 preparation and attendance at a Court supervised mediation with the view to progressing settlements of 
the claims against the Directors and External Advisor;  

 declaring and paying a further interim distribution in respect of priority claims; and 

 reviewing and considering the ability to pay a further distribution in respect of priority claims (including 
liaising with creditors where necessary). 

 What happens next? 

We will proceed with the liquidation, which will include: 

 pursuing liquidator claims identified in section 3 of this report, for the benefit of creditors; 

 reporting to FEG on the progress of the Proceedings; and 

 attending to our continuing reporting obligations to the corporate insolvency regulator, the Australian 
Securities and Investments Commission (ASIC), as necessary. 

The timing of the completion of the liquidation will be dependent on several factors, including the time that may be 
required to pursue the identified Liquidator claims.   
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 Where can you get more information? 

You can access information which may assist you on the following websites: 

 ARITA at www.arita.com.au/creditors. 

 ASIC at www.asic.gov.au (search for “insolvency information sheets”). 

If you have any queries, please contact Antoine Cleuet on (08) 6363 7635.   

Dated: 1 July 2022 
 
 

 
 
 
Rob Kirman 
Liquidator 

 

 
Enclosures: 

1 DIRRI dated 6 November 2020   

2 Proof of Debt (Form 535)  

3 Proof of Debt Guidance Notes  

4 Remuneration Report 

5 Notice of Proposal – Retrospective fees 

6 Notice of Proposal – Prospective fees 

7 ARITA Information Sheet – Offences, Recoverable Transactions & Insolvent Trading 

8 ARITA Information Sheet – Approving remuneration of an external administrator  

9 ARITA Information Sheet – Proposals without meetings 
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