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Definitions and abbreviations 
In this Report, unless otherwise provided, please refer to the following definitions and abbreviations: 

Term Definition 

ACN  Australian Company Number 

Act Corporations Act 2001 (Cth) 

Administrators Rob Kirman and Rob Brauer of McGrathNicol 

Administrators’ Report 
or this Report 

This report to creditors prepared by the Administrators, pursuant to section 75-225 of 
Insolvency Practice Rules (Corporations) 2016 

ARITA Australian Restructuring, Insolvency & Turnaround Association  

ASIC Australian Securities and Investments Commission 

ATO Australian Taxation Office 

AWST Australian Western Standard Time 

BCP Group A group of companies including Busselton Civil and its wholly owned subsidiaries, 
Geographe Workforce and Geographe Hire, related by way of common directorship 
and ultimate shareholding of the Director 

BCP Materials BCP Materials Pty Ltd 

Busselton Civil or 
Proponent 

Busselton Civil Pty Ltd 

CFA Cashflow Finance Australia Pty Ltd 

Continuing Creditors As defined in the DOCA Proposal enclosed at Annexure A 

Director Kyle Jackson 

DIRRI Declaration of Independence, Relevant Relationships and Indemnities 

DOCA Deed of Company Arrangement 

DOCA Consideration As defined in the DOCA Proposal enclosed at Annexure A 

DOCA Proposal The DOCA submitted by the proponent for consideration by creditors at the Second 
Meeting 

Energia Energia Holdings Pty Ltd 

EOI Expression of Interest  

Employee meeting Meeting of Employees to be held on 8 August 2022 pursuant to section 444DA of the 
Act 

ERV Estimated Realisable Value 

FEG Fair Entitlements Guarantee 

FYXX Financial year ended 30 June 20XX 
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Term Definition 

FLV Forced Liquidation Value 

Geographe Hire Geographe Hire Pty Ltd 

Geographe Workforce Geographe Workforce Pty Ltd (Administrators Appointed) 

Gordon Brothers Gordon Brothers Pty Ltd 

GST Goods and Services Tax 

Liquidators Rob Kirman and Rob Brauer of McGrathNicol (if creditors resolve to wind up SJ Traffic 
at the Second Meeting and appoint the Administrators) 

MV Market Value 

NES National Employment Standards 

OH&S Occupational Health & Safety 

OSR Office of State Revenue 

Participating Creditors As outlined in the DOCA Proposal enclosed at Annexure A, the creditors participating 
in the DOCA are the ATO (for SGC) and all unsecured creditors except for the 
Continuing Creditors 

PPSA Personal Property Securities Act 2009 (Cth) 

PPSR Personal Property and Securities Register 

P&L Profit and Loss  

PILN Payment in lieu of notice 

Second Meeting Second Meeting of Creditors to be held on 8 August 2022 pursuant to section s439A 
of the Act 

SJ Traffic SJ Traffic Management Pty Ltd (Administrators Appointed) 

WDBV Written down book value 
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1 Executive summary 

1.1 Appointment 

On 4 July 2022, the Director appointed Rob Kirman and Rob Brauer as Voluntary Administrators of SJ Traffic, pursuant to 
section 436A of the Act. 

Immediately following the appointment, the Administrators entered into control and possession of the business and assets 
of SJ Traffic and assumed responsibility for its ongoing trading. 

1.2 Object of Administration 

Voluntary administrators are empowered by the Act to assume control of an insolvent company (or one likely to become 
insolvent), superseding the power of the directors and officers, to manage the company’s affairs and deal with its assets in 
the interests of creditors and members (if applicable). 

The intention of voluntary administration is to maximise the prospects of an insolvent company continuing in existence (in 
whole or in part) or, if that is not possible, to achieve a better return to creditors and members (if relevant) than would be 
achieved by an immediate liquidation. 

During voluntary administration there is a moratorium in respect of most pre-administration creditor claims.  The 
Administrators are required to investigate the company’s affairs and report to the creditors on the possible outcomes, to 
inform and assist creditors prior to voting on the future of the company at the second meeting of creditors. 

Ultimately, the outcome of the administration is determined by the creditors of the insolvent company at a second 
meeting of creditors. 

1.3 Purpose of report 

The purpose of this Report is to inform creditors about the Administrators’ investigations into SJ Traffic’s business, 
property, affairs and financial circumstances so that they may make an informed decision regarding its future at the 
Second Meeting.   

Pursuant to section 439A of the Act, the Administrators must convene the Second Meeting and provide: 

 a report about the business, property, affairs and financial circumstances of SJ Traffic (i.e. this Report); and 

 a statement setting out the Administrators’ opinion, supported by their reasons (included in this Report), about 
each of the following matters: 

– whether it would be in creditors’ interest for the administration to end; 

– whether it would be in creditors’ interest to execute a DOCA and, if a DOCA is proposed, a statement 
setting out the details of the proposed DOCA; and 

– whether it would be in creditors’ interest for SJ Traffic to be wound up. 

Creditors and employees will vote on these options at the Second Meeting and Employee Meeting, which determines the 
future of SJ Traffic.   

1.4 First Meeting 

Section 436E of the Act requires the Administrators to conduct the First Meeting within eight business days of their 
appointment. The only business capable of being conducted by creditors at the First Meeting is to appoint alternative 
administrators (if relevant) and/or form a Committee of Inspection. 

The First Meeting was held on 14 July 2022.  No resolution for alternate administrators was put to the meeting and it was 
not resolved to form a Committee of Inspection during the Administration of SJ Traffic. 

The minutes of the First Meeting have been lodged with ASIC and creditors may obtain a copy from ASIC or by contacting 
this office. 

 



 6 

1.5 Employee Meeting 

If a DOCA is proposed which does not provide for a priority to eligible employee creditors at least equal to what they 
would receive in liquidation, then the DOCA must be approved by eligible employees at a separate meeting or by the 
Court. 

This includes situations where employees’ employment continues post implementation of a DOCA as various entitlements, 
such as annual leave or long service leave will be preserved rather than paid out as a priority, ahead of (for example) a 
return to unsecured creditors.  This is a common feature of DOCA’s where the business is successfully saved.  

A DOCA has been proposed by Busselton Civil which, amongst other things, pays outstanding superannuation 
contributions in full and preserves all other entitlements, which will be paid by SJ Traffic in the ordinary course of business 
after the DOCA has completed. 

Accordingly, a meeting of the eligible employee creditors has been convened for 8 August 2022 at 12:00pm (AWST). 
Important information regarding the Employee Meeting is set out below. 

Further information in relation to the employee meeting has been provided to eligible employee creditors concurrently 
with this Report.  

1.6 Second Meeting 

The purpose of the Second Meeting is for creditors to: 

 resolve the future of SJ Traffic, which includes whether SJ Traffic should: 

− be returned to the control of the Director; or 

− execute a DOCA; or 

− be placed into liquidation. 

 consider and, if thought fit, approve the Administrators’ remuneration;  

 if creditors resolve to execute a DOCA, consider and, if thought fit, approve the Deed Administrators’ 
remuneration; or 

 if creditors resolve to wind up SJ Traffic, consider and, if thought fit: 

− approve the Liquidators’ remuneration; 

− appoint a Committee of Inspection;  

− authorise the Liquidators to destroy the books and records of SJ Traffic earlier than the standard 
statutory period; 

− authorise the Liquidators to compromise debts of SJ Traffic under Section 477(2A) of the Act; and 

− authorise the Liquidators to enter into agreements that may take longer than three months to complete 
under Section 477(2B) of the Act.  

  

Particulars of Meeting of Eligible Employee Creditors

Date 8 August 2022

Time 12:00pm (AWST)

Technical place of meeting Level 19, 2 The Esplanade, Perth WA 6000

Method of attendance Via Zoom webinar

Deadline for return of proofs of debt and proxy forms 5.00pm (AWST), 5 August 2022

Electronic facilities available Yes

Meeting enquiries Nic Hall (08) 6363 7626
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The Second Meeting for SJ Traffic has been convened for 8 August 2022 at 1:00pm (AWST). Important information 
regarding the Second Meeting is set out below. 

 

A Form 529A ‘Notice of Second Meeting of Creditors’ is attached to this report, together with a Form 535 ‘Formal Proof of 
Claim’ and Form 532 ‘Appointment of Proxy‘.   

Creditors wishing to attend and participate in voting at the Second Meeting are required to complete and return 
Form 535 and Form 532 to this office by no later than 5 August 2022.  Creditors who have already lodged a Form 535 
do not need to complete a new form but are required to complete a Form 532 specifically for the Second Meeting if they 
intend to vote on resolutions. 

Whilst the technical place of the meeting is the offices of McGrathNicol Perth, Level 19, 2 The Esplanade, Perth WA 6000, 
the Second Meeting will be held virtually as a Zoom webinar and creditors will not be able to attend in person.  Creditors 
wishing to attend virtually should contact Nic Hall of this office via email (nihall@mcgrathnicol.com) or by phone on (08) 
6363 7626 by 5 August 2022 to obtain particulars and detailed instructions regarding participation in the virtual meeting 
(noting that a completed Form 535 and Form 532 will be required). 

A person, or the proxy or attorney of a person who participates in the meeting by telephone, must pay any costs incurred 
by them in participating and is not entitled to be reimbursed for those costs from the assets of SJ Traffic.   

1.7 Committee of Inspection 

If creditors resolve that SJ Traffic be wound up, creditors may resolve to form a Committee of Inspection.  A committee 
can be useful to provide the Liquidators with a sounding board as to likely creditor views, and in approving any matters.  
At the Second Meeting, creditors will be invited to consider whether a committee should be formed in the event SJ Traffic 
is wound up, and if so, to nominate and appoint the members.  If a DOCA proposal is accepted, a committee cannot be 
formed.  

1.8 Trading 

On appointment, the Administrators entered into possession of the business and assets of SJ Traffic and implemented 
procedures and protocols to maintain the day to day trading of the Business.  

The business of SJ Traffic has continued to trade on a business as usual basis with no tangible impact from the 
appointment of the Administrators.  The Administrators’ trading activities have included (i) employee management and 
communications (including on-site briefing), (ii) incepting appropriate insurances and arranging for the conduct of an 
OH&S assessment and independent valuation, (iii) implementing financial controls, including in relation to purchasing and 
payroll, (iv) liaison with key suppliers, customers and CFA, and (v) reviewing and monitoring performance, purchase orders 
and suppliers.  

The business of SJ Traffic has traded under the control of the Administrators for a period of approximately four weeks and 
is expected to generate a small loss for the Administration period on a profit and loss basis.    

1.9 Deed of Company Arrangement (including EOI process) 

A DOCA is a binding arrangement between a company and its creditors governing how the company’s affairs will be dealt 
with and is one of the three outcomes which creditors may resolve to occur at the end of the Voluntary Administration 
process.   

The Administrators conducted an EOI process to identify whether any parties may be interested in a going concern sale of 
SJ Traffic’s business or a wider restructuring and recapitalisation by way of a DOCA.  This process included: 

Date 8 August 2022

Time 1:00pm (AWST)

Technical place of meeting Level 19, 2 The Esplanade, Perth WA 6000

Method of attendance Via Zoom webinar

Deadline for return of proofs of debt and proxy forms 5.00pm (AWST), 5 August 2022

Electronic facilities available Yes

Meeting enquiries Nic Hall (08) 6363 7626

Particulars of Second Meeting of Creditors

mailto:nihall@mcgrathnicol.com
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 publishing advertisements in the Australian Financial Review and The West Australian seeking urgent EOI’s; 

 preparing a non-disclosure agreement and disclaimer for provision to interested parties;  

 preparing and providing an information flyer to interested parties together with key supporting data to assist with 
the formulation and submission of non-binding indicative offers; and 

 liaising with interested parties, answering queries, and providing additional information. 

As a result of the above, the Administrators registered five expressions of interest, four parties executed a non-disclosure 
agreement and were provided with an information flyer prepared by the Administrators and supporting data.  Thereafter:   

 several offers were received which were highly conditional and effectively provided for a sale of the business and 
assignment or transfers for nominal consideration that would not generate a return to creditors;  

 one offer was received which was subject to relatively few conditions and provided for the transfer of employees, 
however was subject to completion risk and provided for a nominal consideration that would not generate a 
return to unsecured creditors.  This offer was also presented to Gordon Brothers (whose consent to the offer 
would be required as secured creditors) who advised it was not supportive of the offer; and 

 Busselton Civil submitted a DOCA term sheet which pays superannuation in full and provides a small return to 
certain creditors (Participating Creditors) whilst the balance of employee entitlements and the remaining creditor 
claims are preserved and intended to be paid in full by SJ Traffic in the ordinary course of business, post 
completion of the DOCA. 

The DOCA Proposal is intended to provide a faster, more certain outcome to Participating Creditors whilst saving SJ 
Traffic’s business and avoiding crystallisation of contingent liabilities such as employee entitlements.  

Broadly the terms of the DOCA Proposal are as follows: 

 A contribution of $214,731 will be paid shortly after execution for the benefit of Participating Creditors, 
predominantly being statutory creditors.  In exchange, Participating Creditors will release SJ Traffic from all and 
any claims on receipt of their dividend entitlement; 

 Continuing Creditors’ and Secured Creditors’ positions will be preserved, and they will be paid by SJ Traffic in the 
ordinary course of business, post completion of the DOCA.  These parties will not receive a dividend distribution 
and will not release their claims against SJ Traffic; and 

 Outstanding superannuation contributions (including SGC) will be paid in full.  However, all employees will be 
retained by SJ Traffic and the balance of their entitlements and ongoing wages will be preserved and paid by SJ 
Traffic in the ordinary course of business, post completion of the DOCA. 

At the Employee Meeting and the Second Meeting, employees and creditors will have the opportunity to vote on 
acceptance of the DOCA proposal.  The Administrators recommendations in this respect are set out at section 1.12 and the 
Administrators encourage all employees and creditors to participate in the forthcoming meetings. 

1.10 Investigations undertaken 

The Administrators have undertaken preliminary investigations into the affairs of SJ Traffic with a view to understanding its 
history, financial performance and position, and any possible recoveries that may be available for creditors’ benefit should 
SJ Traffic be wound up at the Second Meeting.   

Potential recoveries from liquidator or other legal actions could increase the funds available to creditors.  Recoveries 
available to a liquidator may include preferential payments, insolvent trading claims, uncommercial transactions and the 
recovery of unreasonable related party transactions.  They may also include recoveries from other claims or choses in 
action that may be available to SJ Traffic.  

In summary, the key findings from the Administrators’ preliminary investigations are outlined in Section 6 of the Report are 
summarised below: 

 SJ Traffic was likely insolvent from at least 30 June 2021 by which time there had been a material and sustained 
increase in the amounts owed to the ATO and a corresponding deterioration in net assets to a deficiency of $1.1 
million.  The Administrators estimate the quantum of an insolvent trading claim to be up to $1.8 million, however, 
any recovery for the benefit of creditors is unlikely due to the limited financial capacity of the Director and SJ 
Traffic’s holding companies; 
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 Payments totalling approximately $104,000 paid to a statutory creditor have been identified which appear to meet 
the criteria of unfair preferential payments and which may be recoverable by the Liquidators if a DOCA is not 
accepted, and SJ Traffic is wound up;  

 Payments totalling approximately $629,000 have been identified which appear to relate to the repayment of a 
related party loan from Busselton Civil whilst SJ Traffic was likely insolvent.  Whilst the Administrators consider the 
payments may constitute unfair preference payments, any recovery for the benefit of creditors is unlikely due to 
the limited financial capacity of Busselton Civil. 

Should SJ Traffic be wound up at the Second Meeting, then the Liquidators will undertake further investigations and 
pursue liquidator and other recovery actions where appropriate and commercially viable to do so.   

If a DOCA is accepted by creditors at the Second Meeting, no further investigations will be undertaken, and claims 
identified will not be pursued for the benefit of creditors.  Accordingly, creditors should carefully balance this with 
the benefits of any proposed DOCA when determining their support for the DOCA and SJ Traffic’s future. 

1.11 Likelihood of a dividend to creditors 

Set out in the table on the following page is a summary of the estimated return to creditors expected from the DOCA 
proposal as against the estimated return in liquidation.  The Administrators’ detailed calculation and explanations of this 
analysis is set out at section 7 of this report.  

 
  

Estimated returns to creditors

$'000 Low High Low High

Funds available

Non-circulating asset realisations 191 357  -  - 

Circulating asset realisations 1,465 1,662 670 670

DOCA Contribution  -  - 215 215

Liquidator recoveries  - 75  -  - 

Costs (821) (609) (690) (641)

Total available to creditors 835 1,485 195 244

Priority distributions to secured creditors (957) (808)  -  - 

Total surplus/(deficiency) to creditors (after priority sec (122) 677 195 244

Estimated return to creditors c/$ $'000 c/$ $'000 c/$ $'000 c/$ $'000

Gordon Brothers (shortfall)  - 113 continuing n/a continuing n/a

CFA1 (shortfall)  -  - continuing n/a continuing n/a
Superannuation  -  - 100.0 107 100.0 107 100.0 107

Annual leave and long service leave  -  - 100.0 68 continuing n/a continuing n/a
Redundancy and PILN  -  - 100.0 389 continuing n/a continuing n/a

Total employees  -  - 100.0 563 100.0 107 100.0 107

ATO liabilities  -  -  -  - 3.3 84 5.1 131

Payroll tax  -  -  -  - 3.3 4 5.1 7

Trade creditors  -  -  -  - continuing n/a continuing n/a
Related entity loans  -  -  -  - continuing n/a continuing n/a

Total unsecured creditors  -  -  -  - 89 138

Total distributions  - 677 195 244

Liquidation DOCA

Note 1: Busselton Civil and BCP Materials continues to utilise their respective CFA facilities and accordingly, the outstanding debt 
to CFA is not a fixed amount.
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The Administrators note the following regarding the estimated return to creditors:  

 The DOCA Proposal is estimated to provide for available funds to creditors of between $195,000 and $244,000.  In 
this regard: 

− employees will receive 100c/$ for superannuation entitlements.  All other employee entitlements will be 
preserved and paid by SJ Traffic in the normal course post-DOCA; 

− the ATO will receive a dividend of 100c/$ for SGC amounts; 

− Participating Creditors (i.e. OSR and ATO in relation to their unsecured claim) are forecast to receive a 
dividend of between 3.3c/$ and 5.1c/$; and 

− trade creditors’ claims will be preserved and paid in full by SJ Traffic in the normal course post-DOCA.  

 The DOCA Proposal also avoids the crystallisation of liabilities totalling $2.5 million when compared to a 
liquidation scenario as claims from Continuing Creditors (i.e. secured creditors, trade creditors and for employees 
(excluding superannuation)) are preserved. 

 In a liquidation scenario, the realisations from the assets and Liquidators’ recoveries are expected to be insufficient 
to meet the crystallised entitlements of employee creditors and repay secured creditors in full.  Accordingly, no 
dividend to unsecured creditors is expected.  

1.12 Recommendation 

At the Second Meeting of creditors to be held on 8 August 2022, creditors will be asked to make a decision by passing a 
resolution in respect of options available to them, namely being: 

 whether SJ Traffic be placed into liquidation; 

 whether SJ Traffic execute a DOCA; or 

 whether the Administration end and control of SJ Traffic be returned to the Director. 

The Administrators consider it is in creditors’ best interest to execute the DOCA and therefore recommend that 
course of action to creditors for the following reasons:   

 it achieves the overriding objectives of Part 5.3A of the Act by saving the Company’s business; 

 it avoids crystallisation of material termination claims by employees and secured creditors that appear to have no 
prosects of being repaid in liquidation (other than for the operation of the FEG); and 

 notwithstanding that the estimated return unsecured Participating Creditors under the DOCA is low in absolute 
and cents in the dollar terms, no return to unsecured creditors is estimated in liquidation and there is a shortfall 
to priority and secured creditors in excess of $2.8 million that would need to be resolved before there is any 
prospect of a return. 

The Administrators also consider it is in employees’ best interest to execute the DOCA and therefore recommend 
that course of action to employees for the following reasons: 

 it provides for the continued employment of all employees and avoids the crystallisation of termination 
entitlements which, although they receive a priority and are protected by FEG, may not be paid in full in 
liquidation; 

 it provides for the full payment of outstanding superannuation contributions (including SGC) to employees which 
may not receive a return in liquidation; 

 it preserves the balance of employees’ entitlements which will be paid by SJ Traffic in the ordinary course of 
business, and which, subject to certain risk, effectively represents full payment; and 

 if for any reason SJ Traffic subsequently entered liquidation, the preserved employee entitlements would receive a 
priority in that liquidation and therefore the DOCA Proposal does not adversely impact employees’ rights. 
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2 Background  

2.1 History 

BCP Group is a contracting business which operates from Busselton in the southwest of Western Australia.  BCP Group was 
acquired by interests associated with the Director in December 2014 and the group structure is summarised in the diagram 
below. 

The business of SJ Traffic is a longstanding traffic management business operating from leased premises in Bunbury, 
Western Australia.  In December 2016, SJ Traffic was incorporated to acquire the business and its associated assets.  
Notwithstanding that SJ Traffic is a member of BCP Group, it trades on an independent basis to BCP Group.  

SJ Traffic employs circa 95 staff, has 2-3 major customers and a number of smaller customers (including Busselton Civil on 
an arm’s length basis) and generated revenue of circa $10 million in FY22 (per unaudited management accounts).  SJ 
Traffic owns some aged plant and equipment in its own right, however, the majority of the assets utilised in the business 
are hired from a related party, Geographe Hire, on a cash reimbursement basis.  

Diagram 1: BCP Group 

 

2.2 Company details 

The key particulars of SJ Traffic, as at 4 July 2022, being the date of the Administrators’ appointment, were as follows. 

 

  

Company details

Details Description

Full name SJ Traffic Management Pty Ltd

ACN 616 399 163

ABN 62 616 399 163

Former company names SJ Traffic Management Pty Ltd

Incorporation date 12 December 2016

Registered office 19 Cable Sands Road, Yalylup, WA 6280

Principal place of business 19 Cable Sands Road, Yalylup, WA 6280

Share Capital $100 (fully paid)



 12 

2.3 Office holders 

Kyle Lincoln Jackson has been the sole Director and Secretary of SJ Traffic since incorporation. 

2.4 Shareholders 

Busselton Civil is the sole shareholder of SJ Traffic, holding 100 fully paid shares ($100.00) and is ultimately owned and 
controlled by the Director.  

2.5 Security interests 

The following security interests are registered against SJ Traffic on the PPSR:  

 

The Administrators note the following regarding security interests: 

 Gordon Brothers is the main financier to Busselton Civil and are currently owed $935,562.  Whilst SJ Traffic is not 
a direct borrower from Gordon Brothers, it has provided a secured guarantee of Busselton Civil’s borrowings and 
Gordon Brothers are a secured, contingent creditor of SJ Traffic.  To secure its obligations as guarantor to Gordon 
Brothers, SJ Traffic granted a general security interest to Gordon Brothers over all of its present and after acquired 
property.   The Administrators have reviewed Gordon Brothers’ facilities’, securities and registrations and consider 
that they are valid and enforceable.  

At the request of Gordon Brothers, the Administrators have executed a deed of forbearance which, inter-alia, 
extends the period in which Gordon Brothers can enforce their securities during the administration.  Such 
arrangements are common in order to obtain the support, albeit contingent, of secured creditors during the 
administration process. 

 CFA provides working capital facilities to SJ Traffic, Busselton Civil and BCP Materials, in the form of debtor 
financing facilities.  The facilities provided are ‘open factoring’ facilities, meaning all receivables generated by SJ 
Traffic, Busselton Civil and BCP Materials are openly assigned to CFA on their creation.  CFA then advances a 
percentage of the invoices factored as working capital, with the balance (less fees and interest) released when the 
customers pay CFA. 

SJ Traffic has a specific facility with CFA and, as at 4 July 2022, CFA had advanced circa $0.5 million to SJ Traffic 
and been assigned invoices totalling $1.1 million.  A further $24,971 had been advanced to Busselton Civil and 
BCP Materials, which has subsequently increased to $1.2 million through subsequent invoice funding by other 
Group members. By virtue of it being the transferee of an account, CFA has a deemed security interest in SJ 
Traffic's debtors.  In addition, SJ Traffic has granted general security interests to CFA to secure its obligations to 
CFA as a borrower and guarantor of the broader BCP Group's liability to CFA. CFA’s securities over SJ Traffic are 
fully cross collateralised, meaning debtors assigned from SJ Traffic, as well as CFA's general security interest over 
all present and after acquired property of SJ Traffic, could also be utilised as security for amounts advanced to 
Busselton Civil and BCP Materials. 

The Administrators have reviewed CFA's facilities, securities and registrations and consider that they are valid and 
enforceable. 

The Administrators understand that there may be a priority arrangement between CFA and Gordon Brothers as to 
their respective security interests in property of SJ Traffic.  To date, the Administrators have not been provided 
with any deed of priority or other priority arrangement that would alter the default priority position under the 
PPSA.  If the default priority position under the PPSA applies, CFA's security is first ranking.  

The Administrators are currently finalising the documentation for an Administrators’ debt factoring facility with 
CFA, which is expected to be available prior to the Second Meeting.   

 

Summary of PPS registrations

Registrations (#) Type

5 All PAP

1 All PAP

Other Parties 5 All PAP, Motor Vehicle, Chattel Paper, Other Goods

Secured party

Cashflow Finance Australia Pty Ltd

Gordon Brothers Pty Ltd
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Further information in relation to Gordon Brothers and CFA’s liabilities is set out at section 4.6 and 4.10.  

The remaining registrations relate to former creditors with no outstanding amounts owed, and the Administrators 
requested they be withdrawn. 

2.6 Books and records 

The Administrators are required to provide an opinion as to whether the books and records of SJ Traffic were maintained 
in accordance with section 286 of the Act, which requires that companies maintain financial records that: 

 correctly record and explain their transactions and financial position and performance; and 

 would enable true and fair financial statements to be prepared and audited. 

Failure to maintain books and records in accordance with section 286 of the Act is a rebuttable presumption of insolvency, 
which can be relied upon by a liquidator in an application for compensation for insolvent trading or recovery of other 
insolvent transactions.  Accordingly, the state of the books and records for SJ Traffic are material to creditors’ decisions 
concerning the future of SJ Traffic. 

We set out below the Administrators’ detailed comments regarding the books and records of SJ Traffic: 
 

Books and Records Administrators’ Comments 

Accounting files and associated 
working papers 

A Xero accounting file was maintained by SJ Traffic’s administrative staff which 
was fully reconciled as at the date of the Administrators’ appointment.  The 
Administrators have received full access to the Xero file and consider that it has 
been appropriately maintained for an entity such as SJ Traffic.  Significant 
additional working papers and supporting documentation (both physical and 
electronic) has been maintained by SJ Traffic, which the Administrators consider 
are typical for a business of this size and nature.   

Financial statements 
 
 

SJ Traffic financial information was included in the consolidated financial 
statements prepared for Busselton Civil and its wholly owned subsidiaries.  
Further, frequent (generally monthly) management accounts are prepared for 
Busselton Civil and its wholly owned subsidiaries which is typical for a business 
of this size and nature.  

Bank records including account 
statements, cheque and deposit 
books 

Banking records (including bank statements and reconciliations) are maintained 
via the Xero file and as noted above, the business maintains typical supporting 
documentation to adequately explain all banking transactions. 

Contracts / agreements Important documents appear to have been maintained in physical and 
electronic filing systems and have been capable of production to the 
Administrators when required.   

Employee records, including 
payroll and superannuation 
information 

Generally, the business has maintained adequate employment records such as 
contracts, timesheets, weekly payrolls and taxation records, where those records 
have been created.  However, in certain instances employees have been 
engaged on an undocumented basis.  Whilst this is not best practice, it is not 
uncommon in the industries in which SJ Traffic operates. 

Information pertaining to Creditor 
/ Debtor positions 

Debtor and creditor balances, supporting invoices and additional information 
has been maintained appropriately in the Xero file and underlying 
documentation pertaining to payroll and supplier payments are stored for the 
required 7 years at SJ Traffic’s premises.   

Company registers and board 
minutes 

SJ Traffic maintains a company register at its premises, which includes records 
of all resolutions passed by the Director and minutes of director meetings.  The 
Administrators consider these records are adequate for a business such as SJ 
Traffic.   
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The books and records of SJ Traffic are comingled with Busselton Civil and its other wholly owned subsidiaries.  The 
comingling of the records has resulted in SJ Traffic being unable to produce standalone management accounts in its own 
right, which has limited the ability of the Administrators to conduct financial analysis on a monthly basis for SJ Traffic and 
instead rely on year-end financial statements.  

On balance, the Administrators consider SJ Traffic maintained the types of records one would expect, for an entity of its 
size and nature, and will have met the requirements of section 286 of the Act.  Accordingly, the Administrators do not 
believe the presumption of insolvency, based on a failure to maintain records in accordance with section 588E of the Act, 
can be relied upon or that any ‘bookkeeping’ offences have occurred. 
 

2.7 Factors contributing to financial difficulties 

In his ROCAP, the Director attributes the failure of the business to “trading losses”. 

Whilst the Administrators do not disagree with the Director’s explanation, they also note that since 30 June 2019 there has 
been a steady increase in statutory liabilities which exceeded $2.5 million as at 30 June 2022.  SJ Traffic was unable to 
negotiate payment arrangements in respect of these liabilities and a director penalty notice was issued to the Director in 
respect of other statutory liabilities within the group (but not SJ Traffic).  Accordingly, the Director elected to concurrently 
appoint administrators to the entities within the group that have material statutory liabilities, being Geographe Workforce 
and SJ Traffic.    
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3 Historical financial performance and position  

The financial information presented herein is provided in order for creditors to better understand SJ Traffic’s financial 
history.  The information presented is based on management accounts, noting that audited financial statements are not 
required to be prepared by SJ Traffic.  

The Administrators have not carried out an audit, nor verified the accounts in preparation of the summarised profit and 
loss and balance sheet set out in this Report.  Accordingly, no warranty of accuracy or reliability is provided by the 
Administrators in respect of SJ Traffic’s historical financial information. 

3.1 Profit and loss  

SJ Traffic’s financial performance for the period FY19 to FY22, is summarised in the table below. 

 

The Administrators make the following comments regarding SJ Traffic’s historical financial performance: 

 SJ Traffic’s primary source of income is the provision of traffic management services to customers outside of BCP 
Group.  Since FY19, SJ Traffic has experienced increases in revenue and gross profit, however, a commensurate 
increase in overheads means this has not translated to an improvement in profitability.  

 SJ Traffic has reported $0.5 million in net losses since FY19, including a loss of $0.3 million in FY22.  This is an 
improvement from the period prior to FY20, where large trading losses were incurred and funded by Busselton 
Civil.  Overall, the business appears to trade at or around breakeven and has not generated significant profits 
since its acquisition by Busselton Civil.   

Financial performance

$'000 FY19 FY20 FY21 FY22

Revenue

Sales revenue 2,794 3,051 6,258 9,936

Total revenue 2,794 3,051 6,258 9,936

Cost of goods sold

Direct wages & payroll costs (883) (1,777) (4,375) (7,032)

Other costs of goods sold (1,371) (650) (732) (1,584)

Total cost of goods sold (2,254) (2,427) (5,107) (8,617)

Gross profit 540 624 1,151 1,320

Gross margin 19% 20% 18% 13%

Other income (1) 324 6  - 

Expenses

Overhead wages (301) (394) (392) (315)

Insurance (43) (43) (43) (174)

Motor vehicle expenses (36) (30) (27) (17)

Rent (55) (50) (60) (95)

Repairs & maintenance (59) (23) (57) (198)

Other staff related expenses (11) (29) (105) (138)

Other expenses (107) (33) (59) (126)

Total expenses (612) (602) (742) (1,063)

EBITDA (73) 346 415 257

Interest (57) (100) (149) (115)

Gain / (loss) on sale of assets  -  - 2 (59)

Extraordinary expenses (11) (43) (19) (199)

Depreciation & amortisation (174) (141) (138) (189)

Net profit / (loss) before tax (315) 62 111 (304)
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3.2 Balance sheet 

SJ Traffic’s financial position for the period 30 June 2019 to 4 July 2022 is summarised in the following table: 

 

The Administrators make the following comments in relation to SJ Traffic’s financial position: 

 SJ Traffic’s only physical assets are plant and equipment with a WDBV of $0.9 million.  The balance of its assets 
are working capital that is utilised to trade the business.   

 Since FY19 SJ Traffic’s net working capital position has deteriorated, predominantly due to increase statutory 
liabilities.  This deterioration has been offset by a reduction in a related party loan payable due to Busselton Civil 
which, in combination with largely breakeven trading, has resulted in a relatively consistent net asset deficiency of 
circa $1.2 million to $1.4 million.   

Financial position

$'000 30-Jun-19 30-Jun-20 30-Jun-21 30-Jun-22

Current assets

Cash 6 23 92 188

Debtors & WIP 428 555 1,022 1,611

Other current assets 13 15 37 89

Total current assets 448 593 1,150 1,888

Non-current assets

Property, plant & equipment 869 720 861 892

Total non-current assets 869 720 861 892

Total assets 1,317 1,313 2,011 2,780

Current liabilities

Superannuation (including SGC) (66) (135) (80) (99)

ATO liabilities (23) (304) (1,125) (2,562)

Payroll tax  - (40) (70) (131)

Credit cards (9) (9) (1) (13)

Trade creditors (309) (63) (325) (206)

Total current liabilities (407) (551) (1,602) (3,011)

Non-current liabilities

Vendor loan (366)  -  -  - 

Annual leave and long service leave (18) (29) (51) (61)

Related party loans (1,804) (1,950) (1,463) (1,117)

Total non-current liabilities (2,188) (1,979) (1,515) (1,178)

Total liabilities (2,595) (2,529) (3,116) (4,189)

Net assets/(liabilities) (1,278) (1,217) (1,105) (1,409)
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3.3 Administrators’ trading 

The Administrators have continued to trade the business of SJ Traffic on a business-as-usual basis.  The Administrators’ 
trading activities have included (i) employee management and communications (including on-site briefing), (ii) incepting 
appropriate insurances and arranging for the conduct of an OH&S assessment and independent valuation, (iii) 
implementing financial controls, including in relation to purchasing and payroll, (iv) liaison with key suppliers, customers 
and CFA, and (v) reviewing and monitoring performance, purchase orders and suppliers.  

The business of SJ Traffic has traded under the control of the Administrators for a period of approximately four weeks and 
is expected to generate a loss of circa $74,000, assuming all revenue is collected by the Administrators.  As the 20% of the 
Administrators’ trading revenue will likely be either retained by CFA as collateral against the Busselton Civil and BCP 
Materials facilities or not made available for creditors pursuant to the DOCA Proposal, the Administrators have also 
illustrated this position below. 

The forecast profit and loss based on an 80% recovery of revenue is shown for illustrative purposes only, to reflect the risk 
to SJ Traffic noted above.  The Administrators and the Director expect all post-appointment revenue is recoverable. 

 
  

Trading profit & loss

Week 1 Week 2 Week 3 Week 4 Week 5

08-Jul-22 15-Jul-22 22-Jul-22 29-Jul-22 05-Aug-22

$'000 Actual Actual Actual Act/Est. Estimated Total

Revenue

Sales revenue 196 182 170 112 110 769

CFA debt factoring facility costs (2) (2) (1) (21) (13) (39)

Revenue (net of factoring costs) 195 180 168 91 97 730

Expenses

Gross wages and payroll costs (136) (133) (108) (113) (136) (626)

Fuel & oil (8) (9) (9) (9) (11) (46)

Accommodation  - (4) (2) (9) (1) (16)

Insurance (11) (11) (11) (11) (11) (55)

Other expenses (7) (7) (12) (16) (19) (61)

Total expenses (162) (164) (141) (158) (178) (803)

Profit / (loss) - 100% revenue recovery 32 16 27 (67) (81) (73)

Contingency uncollected revenue (20%) (39) (36) (34) (22) (22) (154)

Profit / (loss) - 80% revenue recovery (7) (20) (7) (89) (103) (227)
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4 Assets and liabilities 

The assets and liabilities of SJ Traffic, as at the date of the Administrators’ appointment, are set out in the following table 
and discussed in further detail below. In summary, SJ Traffic’s books and records disclose: 

 Total assets of $2.1 million comprising (i) cash of circa $0.7 million, (ii) accounts receivable of circa $1.1 million 
(assigned to CFA), and (iii) plant and equipment with a WDBV of $0.9 million.  This is broadly consistent with the 
Director’s ROCAP, however, the Administrators’ ERV of $1.7 million to $2.1 million is lower due to more 
conservative debtor realisation assumptions and adopting FLV and MV assumptions for plant and equipment. 

 Total liabilities of $4.5 million, comprising (i) statutory liabilities of $2.7 million, (ii) employee entitlements of circa 
$0.2 million, and (iii) trade creditors of $0.2 million.  The value of related entity loans is currently unknown.   The 
Director’s ROCAP is broadly comparable, however, also includes $1.4 million of secured liabilities due to Gordon 
Brothers and CFA.  The Administrators’ ERV at $4.5 million to $4.9 million is marginally higher again due to the 
inclusion of contingent employee termination entitlements.   

 

4.1 Cash  

SJ Traffic transferred $600,000 to the Administrators’ trust account shortly prior to the Administrators’ appointment, which 
were subsequently transferred to the Administration bank account once established.  

On appointment, the Administrators wrote to SJ Traffic’s bankers and all other major Australia financial institutions to 
confirm and secure cash held.  In total, accounts with a collective balance of $70,474 (net of credit card facilities which 
were entitled to be offset) were identified, frozen and ultimately transferred to the Administration bank account.  No 
further realisations from cash are expected. 

  

Summary of financial position

Book value

$'000 Reference 30-Jun-22 ROCAP Low High

Assets

Cash 4.1 487 677 670 670

Debtors & WIP 4.2 1,093 1,050 785 981

Plant & equipment 4.3 892 648 191 357

Other current assets 4.4 294  - 10 10

Total assets 2,767 2,375 1,656 2,019

Liabilities

Employee entitlements 4.5 (159) (173) (563) (174)

CFA - SJ Traffic facility 4.6  - (488) (488)  - 

ATO liabilities 4.7 (2,562) (2,562) (2,575) (2,575)

Payroll tax 4.8 (132) (131) (131) (131)

Trade creditors 4.9 (206) (208) (229) (208)

Gordon Brothers 4.10  - (948) (936)  - 

Related entity loans 4.11 (1,117) (1,012) Unknown Unknown

Total liabilities (4,176) (5,522) (4,921) (3,088)

Estimated surplus / (deficiency) before costs (1,409) (3,147) (3,265) (1,069)

Administrators' ERV
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4.2 Accounts receivable  

SJ Traffic’s management accounts record outstanding invoices of $1.1 million, relating to traffic management services 
provided to various customers, as detailed in the below table.   

 

The Administrators note the following: 

 As detailed at 4.7, all outstanding accounts receivable have been assigned to CFA as security for SJ Traffic, 
Busselton Civil and BCP Materials’ debtor finance facilities.  Accordingly, any recovery from debtors is subject to 
not only full collection of ST Traffic’s accounts receivable, but also those of Busselton Civil and BCP Materials.   

 SJ Traffic’s outstanding debtors at the date of the Administrators’ appointment were largely within terms and only 
6% was aged beyond 60 days.  Whilst the Director considers substantially all debtors are recoverable, the 
Administrators have not included these debtors in the high scenario. 

 Notwithstanding the ageing of the debtors referred above, the Administrators have conservatively assumed 80% 
of the high scenario recovery in their low scenario. 

 Of the total debtors outstanding, 66% relates to SJ Traffic’s current primary customer pursuant to an unsigned 
contract.  The balance relates to 26 debtors with balance ranging from $1,000 to $80,000.   

 Accounts receivable of $298,175 have been collected by CFA and applied in reduction of SJ Traffic’s debtor 
finance liability as at 28 July 2022. 

4.3 Plant & equipment 

SJ Traffic owns a fleet of motor vehicles including ten light trucks, five utilities and 23 trailers.  In addition, SJ Traffic owns 
and operates a full suite of traffic management related plant and equipment (comprising lighting fixtures, arrow boards, 
variable message boards, traffic cones and assorted equipment required for traffic management services) to support 
operations.  The majority of this fleet was acquired when Busselton Civil acquired the business and is therefore aged.  
Newer equipment utilised in the business has been purchased by a related entity (Geographe Hire) and is provided on 
cash reimbursement basis. 

The Administrators have obtained an independent valuation of SJ Traffic’s plant and equipment from Grays which 
attributes a FLV of $0.2 million and MV of $0.35 million.  The Administrators note the following: 

 The Administrators wrote to the Department of Transport shortly following their appointment and obtained a 
schedule of all motor vehicles registered to SJ Traffic or disposed of in the two years’ proceeding the 
Administrators’ appointment.   The Administrators have reconciled this schedule to the valuation prepared by 
Grays and SJ Traffic’s asset listing to ensure all material items of plant and equipment have been identified, 
sighted and valued.   

 The WDBV of plant and equipment if $892,000 and the Director has attributed a value of $648,000, both of which 
are materially higher than Grays valuation.  The Director attributes this variance to (i) the fact that SJ Traffic’s asset 
register lists low value plant and equipment (i.e. cones, signs and portable electronic traffic lights) at cost, (ii) 
certain equipment was not sighted due to being held on clients’ sites, and (iii) a lack of serial numbers on the 
equipment.  

4.4 Other current assets 

Other assets disclosed in the books and records of SJ Traffic total $89,000 to which the Director does not attribute any 
value.  The Administrators agree with this assessment and note the following. 

Summary of financial position - Accounts receivable

$'000 Book value ROCAP Low High

Customer 1 690 692 552 690

Customer 2 83 41 32 41

Customer 3 59 58 15 18

Various customers 263 260 186 233

Estimated surplus / (deficiency) 1,095 1,050 785 981

Administrators' ERV
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 Prepayments of $44,000 made to Geographe Hire in respect of the hire of equipment for the month of July 2022.  
As the Administrators continued to utilise the equipment, no recovery is anticipated; 

 Prepaid insurance premiums totalling $27,000.  As the insurance policy is premium funded, the Administrators do 
not estimate any refund would be realisable on cancellation of the remaining duration of the policy; and  

 A deposit of circa $11,000 relating to the lease of the Albany premises.  As the residual term of the lease is circa 
seven months, no recovery is anticipated. 

4.5 Employee entitlements 

SJ Traffic currently employs 95 staff, 35 of which are permanent employees and 60 are casuals.  Circa 35 employees are 
engaged under contracts of employment and the balance of arrangements are undocumented and their employment is 
governed by industry awards, if applicable, otherwise the NES.   

The employee entitlements of SJ Traffic as at 4 July 2022 are summarised in the table below.   

 

The Administrators make the following comments: 

 In the time available, the Administrators have been unable to undertake a full review of employment conditions, 
noting many employees are working under undocumented arrangements, and have based their assessment on the 
industrial agreement most likely to apply to each employee.  For the majority of SJ Traffic’s employees, the 
prevailing industrial awards is most likely the Building and Construction General On-Site Award.  Additional work 
would be required to confirm this position if SJ Traffic proceeded to liquidation, which may result in a different 
quantification of entitlements.  

 SJ Traffic has lodged SGC forms with the ATO for the period 1 October 2018 to 31 December 2019, which 
reported outstanding superannuation contributions of $46k, nominal interest of $7k and administration fees of 
$2k. This is broadly consistent with the ATO’s POD.  In addition, superannuation contributions of $51k for the 
period from 1 June 2022 to 4 July 2022 had not fallen due at the time of the Administrators’ appointment and 
therefore remain outstanding.  

 SJ Traffic’s payroll system records leave accruals in real time which is then accrued in its management accounts.  
As at the date of the Administrators’ appointment, annual leave and long service leave of $45k and $23k had 
been accrued respectively.  

 In the fortnight prior to the Administrators’ appointment, 19 employees who were previously employed under 
casual arrangements transitioned to full-time contracts pursuant to the casual conversion provisions of the Fair 
Work Act.  Conservatively, the Administrators have assumed that service whilst these employees were casuals 
count toward the calculation of entitlements, however, this is unclear and would require further investigation in 
liquidation.  

 Notwithstanding some uncertainty as to which industrial instruments applies, generally they all provide for notice 
of between one to five weeks depending on their length of service and age, which may be paid in lieu at the 
discretion for SJ Traffic.  The contracts provided to the Administrators disclose a minimum notice period of two 
weeks.  Contingent PILN entitlements have not been accrued in SJ Traffic’s books and records or the Director’s 
ROCAP and accordingly have been estimated by the Administrators at c.$121k.  This amount could be reduced by 
provision of adequate notice. 

Employee entitlements

$'000 Book value ROCAP Low High

SGC (68) (65) (56) (56)

Superannuation for the period since 1-Jun-221 (51) (41) (51) (51)

Annual leave and long service leave (60) (67) (68) (68)

PILN and redundancy  -  - (389)  - 

Total (179) (173) (563) (174)

Administrators' ERV

Note 1: A discrepancy of $20,000 exists between the deconsolidated accounts provided to the Administrators and the final 
reconciliation.
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 Employment contracts, where they exist, are generally silent on redundancy.  Accordingly, the NES and/or the 
applicable industry award are likely to apply which provides for between four and twelve weeks of redundancy, 
based on length of service for employees who have completed at least one years’ service.  Contingent redundancy 
entitlements have not been accrued in SJ Traffic’s books and records or the Director’s ROCAP and accordingly 
have been estimated by the Administrators at c.$267k. 

4.6 Gordon Brothers 

In June 2019, Gordon Brothers refinanced BCP Group’s banking facilities and became BCP Group's primary secured 
creditor.  As part of this arrangement Gordon Brothers advanced circa $2.0 million to Busselton Civil, the majority of which 
was utilised to refinance a pre-existing secured creditor.  The debt due to Gordon Bothers has subsequently been partially 
repaid to a balance of circa $0.95 million.   

Whilst SJ Traffic is not a direct borrower from Gordon Brothers, it has provided a secured guaranteed in respect of those 
borrowings.  The Administrators have reviewed Gordon Brothers facilities, securities and registrations and consider they are 
valid and enforceable.  

4.7 CFA 

In March 2019, SJ Traffic, Busselton Civil and BCP Materials obtained a debtor finance facility from CFA to provide working 
capital.  The Administrators have reviewed CFA’s facilities, securities and registrations and consider they are valid and 
enforceable.  

As at the date of the Administrators’ appointment, SJ Traffic had drawn circa $0.5 million against its debtor finance facility, 
whilst Busselton Civil and BCP Materials had drawn a further $24,971.  SJ Traffic’s drawings have subsequently reduced to 
$165,269 at 28 July 2022 due to payments by customers, however, the Busselton Civil and BCP Materials has increased to 
circa $1.2 million due to ongoing draw downs. 

4.8 ATO liabilities 

As an employer of 100 staff, SJ Traffic has significant PAYG withholding obligations on an ongoing basis.  Until circa March 
2020, reporting and lodgement to the ATO was generally undertaken in a timely manner.  However, thereafter payments 
effectively ceased (lodgements were generally maintained) and the debt steadily increased to $2.5 million as detailed in the 
below table.    

SJ Traffic is part of Busselton Civil and its wholly owned subsidiaries’ consolidated GST group, so does not have a GST debt 
in its own right.  SJ Traffic would, however, be liable for the group’s GST liability if the group does not otherwise remit 
payment to the ATO.   

 

ATO liablities per quarter

$'000  PAYG  GST  Interest 

 General 
interest on 

super 
 Total 

liabilities  Payments 
 Net 

change  Balance 

30 Sep-19 and prior (315) (12) (3)  - (330) 302 (29) (54)

31-Dec-19 (62)  - (0)  - (62) 33 (29) (58)

31-Mar-20 (103)  - 0 (0) (103) 68 (34) (92)

30-Jun-20 (164)  - (0) (2) (166) 2 (164) (256)

30-Sep-20 (131)  - (0) (1) (132) 22 (110) (367)

31-Dec-20 (201)  - (7) (1) (209)  - (209) (575)

31-Mar-21 (244)  - (10) (1) (254)  - (254) (830)

30-Jun-21 (274)  - (15) (1) (290)  - (290) (1,119)

30-Sep-21 (233)  - (20) (1) (254)  - (254) (1,373)

31-Dec-21 (373)  - (26) (1) (400)  - (400) (1,774)

31-Mar-22 (382)  - (30) (1) (414)  - (414) (2,187)

30-Jun-22 (346)  - (39) (1) (386)  - (386) (2,573)

04-Jul-22  -  - (2) (0) (2)  - (2) (2,575)

Total (2,828) (12) (151) (10) (3,002) 427 (2,575) (2,575)



 22 

4.9 Payroll tax 

The books and records of SJ Traffic discloses outstanding payroll tax of $131k which accords to the Director’s ROCAP.   

SJ Traffic entered into a payment arrangement with OSR on 10 January 2022 for outstanding payroll tax of $208k relating 
to the period from July 2021 to November 2021.  The payment arrangement required SJ Traffic to (i) repay $17,300 per 
month until December 2022, and (ii) lodge and remit payroll tax when due.  The books and records of SJ Traffic disclose 
that the payment arrangement was complied with.  

4.10 Trade creditors 

The books and records of SJ Traffic records 32 creditors with total debts of $207,732, as detailed in the following table.  

 

The Administrators’ review of the books and records of SJ Traffic indicates that trade creditors have generally been paid 
within ordinary trade terms and the outstanding balance substantially relates to debts incurred since 1 June 2022.  

The claims of the various creditors shall by adjudicated by the Deed Administrators or Liquidators (as applicable) based on 
all information available, including the books and records of SJ Traffic that are available.  Accordingly, the amounts 
disclosed above are subject to this adjudication process.  

4.11 Related entity loans 

Historically, Busselton Civil and its wholly owned subsidiaries (including SJ Traffic) have operated from one consolidated 
accounting package and reported on a consolidated basis.  Whilst a deconsolidated balance sheet for SJ Traffic as at 30 
June 2022 prepared by SJ Traffic’s management disclosed an outstanding amount of $1.0 million at 30 June 2022 owing to 
Busselton Civil, the Administrators’ investigations (refer section 6.4.1.2) indicate that since 1 July 2021, additional 
transactions are not reflected in the loan account that would have the effect of decreasing the outstanding loan by 
$337,000.  

Since the acquisition of SJ Traffic in December 2016 comingling of transactions has occurred in respect of payment of 
suppliers and superannuation, the drawing down of CFA facilities, transactions in the GST-consolidation group, and staff 
utilisation.  

Whilst the comingling of accounts and payment of subsidy liabilities is not uncommon in a group structure, the 
Administrators cannot verify the outstanding balance.  Further information regarding the related party loan is provided at 
section 6.4.1.2.   

Summary of financial position - Trade creditors

$'000

Creditor Number (#) Book value ROCAP Low High

City & Regional Fuels 1 (61) (61) (61) (61)

Europcar 1 (59) (59) (59) (59)

Global Spill & Safety 1 (12) (12) (12) (12)

Hip Pocket 1 (11) (13) (13) (13)

Tyes 4U Pty Ltd 1 (7) (7) (7) (7)

Various trade creditors 27 (57) (56) (56) (56)

Total trade creditors 32 (206) (208) (208) (208)

Add: Contingency 10%  -  -  - (21)  - 

Estimated total trade creditors 32 (206) (208) (229) (208)

Administrators' ERV
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5 DOCA Proposal 

A DOCA is a binding arrangement between a company and its creditors governing how the company’s affairs will be dealt 
with.  A DOCA is one of the three outcomes which creditors may resolve to occur at the end of the voluntary 
administration process (where a DOCA proposal has been received). 

If creditors vote to execute a DOCA proposal, the company must sign the DOCA within 15 business days of the creditors’ 
meeting, unless the Court allows a longer time.  If this does not happen, the company will automatically enter liquidation, 
with the Administrators becoming the Liquidators. 

The DOCA binds all creditors in accordance with its terms, even if they voted against the proposal.  Unless otherwise 
specified, it also impacts the proprietary rights of owners of property, those who lease property to the company and 
secured creditors who vote in favour of the DOCA.  

5.1 EOI campaign  

The Administrators conducted an EOI campaign to determine whether any parties may be interested in acquiring SJ 
Traffic’s business as a going concern and a wider restructure and recapitalise SJ Traffic by way of a DOCA.  This process 
included: 

 publishing advertisements in the Australian Financial Review and The West Australian newspapers seeking urgent 
EOI’s; 

 preparing a non-disclosure agreement and disclaimer for execution by interested parties; 

 preparing an information flyer for provision to any interested parties to assist with the formulation and submission 
of non-binding indicative offers; and 

 liaising with interested parties, answering queries, and providing additional information. 

As a result of the above the Administrators registered five expressions of interest, four parties executed a non-disclosure 
agreement and were provided with the information flyer and supporting data.  Thereafter:   

 several offers were received which were highly conditional and effectively provided for a sale of the business and 
assignment of contracts for nominal consideration that would not generate a return to creditors;  

 one offer was received which was subject to relatively few conditions and provided for the transfer of employees, 
however was subject to completion risk and provided for a nominal consideration that would not generate a 
return to unsecured creditors.  This offer was also presented to Gordon Brothers (whose consent to the offer 
would be required as secured creditors) who advised it was not supportive of the offer; and  

 Busselton Civil submitted a DOCA term sheet which pays superannuation in full and provides a small return to 
certain creditors (Participating Creditors) whilst the balance of employee entitlements and the remaining trade 
creditor claims are preserved and intended to be paid in full by SJ Traffic in the ordinary course of business, post 
completion of the DOCA. 

5.2 Key terms of the DOCA Proposal 

The DOCA Proposal is attached in its entirety at Annexure A and the key particulars are summarised below.  The estimated 
return to creditors under the DOCA Proposal is set out and explained in section 7 of this Report.   

The DOCA Proposal is intended to provide a faster, more certain outcome to Participating Creditors, whist saving SJ 
Traffic’s business and avoiding crystallisation of contingent liabilities such as employee entitlements.  This is consistent with 
the overriding purpose of Part 5.3A of the Act which aims to maximise the chances of survival of businesses or otherwise 
the return to creditors.   

The key terms of the DOCA Proposal are summarised and explained below:  

 Conditions precedent – The DOCA is conditional on: 

− employees and creditors resolving to execute the DOCA at the Employee Meeting and Second Meeting; 
and 

− receipt of funds comprising the DOCA Fund (refer below) by the Deed Administrators. 

 DOCA Contribution – the Proponent will pay a DOCA Contribution of $214,751; 
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 DOCA Fund – The DOCA Fund shall comprise (i) the DOCA Contribution, (ii) remaining cash at bank at 
appointment, and (iii) an amount equal to 80% of the receivables invoiced by SJ Traffic during administration to 
be drawn from the Administrators’ invoice finance facility with CFA.   

 Continuing Creditors – Certain creditors, such as secured creditors and employees for their preserved 
entitlements, will not participate in the DOCA or receive a distribution.  Rather, their claims against SJ Traffic will 
be preserved and paid by SJ Traffic in the ordinary course of business after completion of the DOCA. 

 Participating Creditors – Any creditors who are not nominated as Continuing Creditors, which predominantly 
comprises statutory creditors, will participate in the DOCA.  

 Priorities – The DOCA Fund will be firstly applied to meet costs of the Administration and Deed Administration, 
then utilised to pay outstanding superannuation in full and finally to Participating Creditors on a pro rata basis.   

 Secured creditors – Secured Creditors are Continuing Creditors meaning they will not participate in the DOCA, 
and they will not be entitled to receive a distribution.  Rather, their claims against SJ Traffic will be preserved 
against SJ Traffic following completion of the DOCA.  

 Employees – Employees will be Participating Creditors in respect of superannuation entitlements, which are 
proposed to be paid in full.  The balance of their entitlements will be Continuing Creditors and preserved and 
paid by SJ Traffic in the ordinary course following completion of the DOCA.   

 Deed Administrators – The Administrators will be appointed as Deed Administrators and will ultimately be 
responsible for implementation of the DOCA. 

 Return of control – Control of SJ Traffic, including responsibility for ongoing trading, will return to the Director 
on payment of the DOCA Contribution, however, certain safeguards to maintain operations and assets pending 
payment of a dividend to creditors have been incorporated. 
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6 Offences, insolvent trading and voidable transactions 

A key role of the Administrators is to investigate SJ Traffic’s business, property, affairs and financial circumstances to 
determine whether any offences under the Act, or other relevant legislation, may have transpired and to determine if any 
recoveries from insolvent trading, voidable transactions, or other claims could be pursued by the Liquidators (if appointed) 
for the benefit of creditors. 

These investigations are important as they: 

 provide context to SJ Traffic’s financial position and explain the conduct leading up to the Administrators’ 
appointment; 

 inform the likely return to creditors from a liquidation of SJ Traffic, should creditors resolve to place the Company 
into liquidation at the Second Meeting; 

 enable the Administrators to form an opinion and make a recommendation to creditors about the future of SJ 
Traffic; and 

 allow creditors to fully consider the Administrators recommendations and assess and compare a DOCA proposal 
(if received), as the acceptance of such a proposal would avoid liquidation and forgo the prospects of any 
liquidator recovery actions for the benefit of the creditors. 

To assist creditors, ARITA has issued an “Offences, Recoverable transactions and Insolvent trading” information sheet 
providing general information for creditors about insolvent trading and voidable transactions.  This information sheet is 
available from the ARITA website (http://www.arita.com.au).  If you are unable to access this website, please contact this 
office on (08) 6363 7600 to obtain a copy. 

6.1 Summary of investigations  

The Administrators have conducted preliminary investigations into SJ Traffic’s affairs in accordance with the obligations 
outlined above.   

The key findings from the Administrators’ preliminary investigations are as follows: 

 SJ Traffic was likely insolvent from at least 30 June 2021 by which time there had been a material and sustained 
increase in the amounts owed to the ATO and a corresponding deterioration in net assets to a deficiency of $1.1 
million.  The Administrators estimate the quantum of an insolvent trading claim to be up to $1.8 million, however, 
any recovery for the benefit of creditors is unlikely due to the limited financial capacity of the Director and SJ 
Traffic’s holding companies; 

 Payments totalling approximately $104,000 paid to a statutory creditor have been identified which appear to meet 
the criteria of unfair preferential payments and which may be recoverable by the Liquidators if a DOCA is not 
accepted and SJ Traffic is wound up;  

 Payments totalling approximately $629,000 have been identified which appear to relate to the repayment of a 
related party loan from Busselton Civil whilst SJ Traffic was likely insolvent.  Whilst the Administrators consider the 
payments may constitute unfair preference payments, any recovery for the benefit of creditors is unlikely due to 
the limited financial capacity of Busselton Civil. 

Should SJ Traffic be wound up at the Second Meeting, then the Liquidators will undertake further investigations and 
pursue liquidator and other recovery actions where appropriate and commercially viable to do so.   

If a DOCA is accepted by creditors at the Second Meeting, no further investigations will be undertaken and any 
claims identified will not be pursued for the benefit of creditors.  Accordingly, creditors should carefully balance this 
with the benefits of any proposed DOCA when determining their support for the DOCA and SJ Traffic’s future. 

6.2 Solvency 

The Act specifies that a company is solvent if, and only if, it is able to pay all of its debts as and when they fall due.  A 
company that is not solvent is insolvent. 

Solvency is a matter of law to be determined in light of all of the relevant facts and circumstances.  Definitively 
determining a date of insolvency is complex and is often based on a number of factors, each of which may themselves be 
complex and require detailed consideration.  
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The Administrators have undertaken a preliminary review of the books and records of SJ Traffic to determine the point in 
time where SJ Traffic is considered likely to have become insolvent.  This is an important factor for the Administrators and 
creditors to understand as the likely date of SJ Traffic’s insolvency will directly influence whether: 

 the offence of insolvent trading has been committed; 

 a claim for insolvent trading against the Director could be pursued by the Liquidators (if appointed) and the likely 
quantum of such a claim; 

 other potential insolvent or voidable transactions could be pursued by the Liquidators (if appointed); and 

 the prospect of potential liquidator claims that will be forgone should SJ Traffic execute a DOCA and avoid 
liquidation. 

The Administrators consider that SJ Traffic was likely insolvent from at least 30 June 2021 by which time there had been a 
material and sustained increase in the amounts owed to the ATO and a corresponding deterioration in net assets to a 
deficiency of $1.1 million.  Further detail of the Administrators’ analysis is provided below.   

6.2.1 Financial performance 

The chart below discloses the revenue and EBITDA generated by SJ Traffic for the period from FY17 to FY22. 

 

The Administrators’ note the following regarding financial performance: 

 SJ Traffic’s revenue has increased year-on-year since at least FY18 with material increases in FY21 and FY22.  

 Notwithstanding the material increase in revenue, this has not translated to an improvement in profitability due to 
a corresponding increase in costs.  SJ Traffic has not generated sufficient EBITDA to discharge interest repayments 
and outstanding liabilities to the ATO and related parties.  
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6.2.2 Net current asset / (liability) position 

A comparison of the current assets (primarily cash and accounts receivable) and current liabilities (primarily to the ATO) is 
provided below.  

 

Comments in relation to SJ Traffic’s net asset position is provided below: 

 Current assets have increased from $593,000 at 30 June 2019 to $1.9 million at 30 June 2022, consistent with the 
increased level of activity. 

 Current liabilities increased by $493,000 in FY21 and $673,000 in FY22.  This was mainly driven by no payments 
being remitted to the ATO since July 2020 and the ATO liability increasing from $304,000 at 30 June 2020 to $2.6 
million at 30 June 2022.  

 As a result, the working capital position of SJ Traffic declined from a net current asset position of $42,000 at 30 
June 2020 to a net current liability position of $1.1 million at 30 June 2022.  

The deterioration of SJ Traffic’s net current asset position by $0.5 million in FY20 and $1.0 million during FY21, to a net 
current liability of $1.1 million, indicates that SJ Traffic was likely insolvent at this point in time.  

6.2.3 ATO liabilities 

The ATO has been a material creditor of SJ Traffic since June 2020.  A summary of the running balance account is set out 
below. 

 

42 

(1,124)

(4,000)

(3,000)

(2,000)

(1,000)

 -

 1,000

 2,000

 3,000

$'
00

0

Annual net current assets / liabilities

Current assets ATO Liabilities Other current liabilities Net current assets (liabilities)



 28 

The Administrators note the following in relation to SJ Traffic’s dealings with the ATO: 

 SJ Traffic is part of Busselton Civil’s consolidated GST group so does not have a GST debt in its own right.  
However, it would be liable for the group’s GST liability if the group does not otherwise remit payment to ATO.  
The above analysis (discussed further below) excludes GST liabilities.   

 The ATO running balance account discloses a liability increasing from $0.2 million to $2.6 million in the two years 
preceding the Administrators’ appointment.  The Administrators note that the discrepancy between the 
information provided by the ATO and the books and records of SJ Traffic (refer section 6.2.2 above) is a result of 
the timing of lodgements.  

 SJ Traffic made a payment to the ATO of $7,000 on 27 July 2020.  No other payments were made to the ATO 
since July 2020.  

 The outstanding liability to the ATO based on SJ Traffic’s lodgements had increased to $1.0 million by 30 June 
2021.  

 Information provided by the ATO also discloses that SJ Traffic generally complied with reporting requirements.  

The lack of any payment to the ATO from July 2020 and deteriorating liability position indicates that SJ Traffic was likely 
insolvent by at least 30 June 2021. 

6.3 Insolvent trading  

Other than by ASIC, the Director may only be pursued for insolvent trading if SJ Traffic is placed into liquidation at the 
Second Meeting. 

Before a Court will order that a person pay compensation in respect of insolvent trading, a liquidator must establish that: 

 the person was a director of the company at the time the company incurred the debts that are the subject of the 
claim; 

 the company was insolvent at the time the debts were incurred or became insolvent by incurring the debt; 

 at that time, there were reasonable grounds for suspecting that the company was insolvent or would become 
insolvent by incurring the debt; and 

 the debt subject of the claim was wholly or partly unsecured and the creditors to whom the debts are owed have 
suffered loss and damage. 

6.3.1 Quantum of claim 

Quantification of an insolvent trading claim is a highly complex matter that is dependent on a number of factors.  Should 
an insolvent trading claim be pursued by the Liquidators (if appointed), detailed investigations would be required to 
precisely quantify any insolvent trading claim.  These investigations would include consideration of each and every debt 
outstanding on the Administrators’ appointment, to determine whether it was incurred whilst SJ Traffic was insolvent or 
caused SJ Traffic to become insolvent. 

The Administrators have undertaken preliminary investigations into the possible quantum of an insolvent trading claim, 
based on the date of insolvency of 30 June 2021.  The quantum of the insolvent trading claim is estimated at $1.8 million, 
comprising payroll tax, ATO liabilities, superannuation and trade creditors incurred and unpaid after the relevant date.  A 
summary of the debts comprising the insolvent trading claim are provided below. 

 
The Administrators note that debts associated with the ongoing employment of full-time employees engaged prior to the 
date of insolvency are likely excluded from an insolvent trading claim.  The Administrators have not considered in detail 

Quantification of potential insolvent trading claim

$'000
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Payroll tax (61)

Superannuation (46)

Trade creditors (208)

Total potential insolvent trading claim (1,774)
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whether SJ Traffic may have been insolvent at an earlier time, such as the months prior to 30 June 2021 (refer the 
limitations noted in section 2.6).  If it was ultimately found that the date of insolvency was earlier than 30 June 2021, this 
would have the effect of increasing the quantum of the insolvent trading claim.  Noting the lack of financial capacity of 
any respondents to meet a claim for insolvent trading (refer section 6.3.2 below), this analysis has not been completed.  

6.3.2 Likely respondents  

Kyle Jackson has been sole director of SJ Traffic since it was acquired by Busselton Civil in December 2016.  Pursuant to 
section 588V of the Act, a holding company may also jointly and severally liable for any insolvent trading claim.   

Accordingly, Mr Jackson and Energia could potentially be liable for any insolvent trading claim.  The Administrators have 
undertaken detailed investigations into both Mr Jackson and Energia’s position to assess their financial capacity to meet 
such a claim, including: 

 conducting searches of publicly available information such as ASIC and Landgate; and 

 requesting and reviewing a statement of assets and liabilities from the Director in relation to his personal financial 
position and that of related entities, supported by a statutory declaration.  The information has been verified 
against third party information (such as loan statements) and the Administrators’ searches of publicly available 
information.  

The Administrators note the following regarding the information received regarding Mr Jackson’s financial position and 
their own investigations: 

 Mr Jackson has submitted a statement of his personal asset and liability position, supported by evidence and a 
statutory declaration.  The Administrators are of the view that this shows Mr Jackson has no material assets to 
meet a claim against him. 

 The Administrators have conducted a review of ASIC’s registers and not identified any additional shareholdings of 
the Director, other than those disclosed. 

 The Administrators have conducted a review of Landgate’s registers and not identified any real property assets 
held by the Director other than the indirect interests disclosed.  

The sole assets of Energia are the shares of BCP Group and other privately owned entities, some of which are trustees of 
trusts.  The Director has provided financial information regarding each entity for the consideration of the Administrators.  
Whilst there may be a value in these shareholdings, there are likely material difficulties to Mr Jackson accessing any funds 
via a trust structure with which to meet a claim.  

The Administrators are not aware of any insurance policy that would respond to an insolvent trading claim against the 
Director. 

The Liquidators (if appointed) will further the above investigations and consider the commerciality of recovery actions 
and/or proceedings on behalf of creditors in due course. 

6.3.3 Defences 

There are various defences available to directors in relation to an insolvent trading claim.  In summary they are: 

 the director had reasonable grounds to suspect that the company was solvent; 

 the director had reasonable grounds to believe or did believe that a competent reliable person was responsible 
for providing adequate information on the company’s solvency and that person fulfilled the responsibility and the 
director believed that at the time the debt was incurred, and considering the other debts existing at that time, the 
company was solvent and remained solvent; 

 whether the director obtained valid safe harbour advice;  

 the director was ill (and therefore did not take part in management of the company) at the time the debt was 
incurred; and 

 the director took reasonable steps to prevent the debt being incurred. 

The Administrators have not sighted any evidence to indicate these defences could be established.  
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6.4 Voidable transactions 

In the event that SJ Traffic is placed into liquidation at the Second Meeting, certain transactions that occurred at a time 
when SJ Traffic was insolvent (or caused SJ Traffic to become insolvent) and/or where the property of SJ Traffic was 
disposed of or dealt with inappropriately, may be recovered by the Liquidators under Part 5.7B of the Act. 

This may result in, among other things, a requirement for third parties to return property to SJ Traffic and thereby increase 
the assets available to the Liquidators and creditors.  These are known as voidable transactions. 

Voidable transactions may include: 

 Unfair preference claims:  transactions between SJ Traffic and its creditors, resulting in an unsecured creditor 
receiving a greater amount than it would have received in a winding up.  These transactions must have occurred 
when SJ Traffic was insolvent or have caused SJ Traffic to become insolvent; 

 Uncommercial transactions:  transactions which a reasonable person in the place of SJ Traffic would not have 
entered into, taking into account the benefits and the detriment to SJ Traffic, the respective benefits to the other 
parties involved and any other related matters.  These transactions must have occurred when SJ Traffic was 
insolvent or have caused SJ Traffic to become insolvent; 

 Unfair loans:  a loan agreement where the interest or charges are considered to be extortionate.  Unfair loans 
made to SJ Traffic at any time prior to the Administrators’ appointment may potentially be overturned by the 
Liquidators, whether or not SJ Traffic was insolvent when the loan was entered into (or any time thereafter); and 

 Unreasonable director-related transactions:  transactions made to or on behalf or for the benefit of a director, or a 
close associate, which a reasonable person in the place of SJ Traffic would not have entered into, taking into 
account the benefits and the detriment to SJ Traffic, the respective benefits to the other parties involved and any 
other related matters and whether or not SJ Traffic was insolvent when the transaction was entered into (or 
subsequently became insolvent). 

 Creditor defeating dispositions: dispositions of SJ Traffic’s property where the consideration was less than market 
value or the best price reasonably obtainable in the prevailing circumstances that had the effect of preventing, 
hindering or delaying that property being available to creditors in the winding up. 

To the extent that information has been available, the Administrators have conducted preliminary investigations in order to 
identify potentially voidable transactions which may increase the funds available to creditors of SJ Traffic in the event of 
liquidation.   

6.4.1 Unfair preference claims 

Pursuant to section 588FE of the Act a transaction constitutes an unfair preference if: 

 SJ Traffic and the creditor are parties to the transaction;  

 the transaction results in the creditor receiving from SJ Traffic, in respect of an unsecured debt, more than the 
creditor would receive if the transaction were set aside and the creditor were to prove for the debt in a winding 
up; 

 the payment was made within six months prior to the Administrators’ appointment (Relation Back Period), being  
4 January 2022; and 

 the transaction is an insolvent transaction, having occurred at a time when SJ Traffic was insolvent or caused SJ 
Traffic to become insolvent.   

As noted at section 6.2, the period in which SJ Traffic is believed to have been insolvent is from at least 30 June 2021.  As 
a result, the Administrators have reviewed the Relation Back Period between 4 January 2022 to 4 July 2022 in its entirety to 
determine whether any potentially preferential transactions may be recoverable.   

The Administrators have conducted the following preliminary investigations to form a view in relation to potential unfair 
preference claims: 

 Conducted a review of SJ Traffic’s bank statements and management accounts; and 

 Reviewed correspondence between SJ Traffic and certain creditors. 
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The Administrators have identified payments to a statutory creditor and Busselton Civil which may constitute unfair 
preference payments.  

The Administrators’ investigations in relation to unfair preference claims are ongoing and the actual quantum of any 
recoveries available to be pursued by the Liquidators, if appointed, is subject to further commercial review and legal 
advice, and is therefore uncertain at this stage. 

6.4.1.1 Statutory creditor 

The Administrators’ preliminary investigations have identified payments totalling $104k paid to a statutory creditor during 
the six month period prior to the Administrators’ appointment which, prima face, appear to constitute unfair preference 
payments.  

No further payments to unrelated parties have been identified which the Administrators consider may be pursued by the 
Liquidators (if appointed).  

6.4.1.2 Related party 

Pursuant to subsection 588FE(4) of the Act, where a related entity is party to a transaction that constitutes an unfair 
preference payment, the period of review is extended to 4 years’ prior to the Administrators’ appointment.     

A summary of the transactions between SJ Traffic and Busselton Civil since 1 July 2021, being the period that SJ Traffic was 
likely insolvent, is set out below. 

 

The Administrators provide the following comments in relation to the transactions between SJ Traffic and Busselton Civil 
since 1 July 2021, based on a review SJ Traffic’s bank statement and analysis prepared with the assistance of SJ Traffic’s 
management: 

 There is significant comingling of transactions between SJ Traffic and Busselton Civil, a practice which has 
occurred since the acquisition of SJ Traffic in December 2016.  As the accounts are prepared on a consolidated 
basis, transactions are not reflected to loan accounts as would be expected if the entities were deconsolidated.  

 A review of SJ Traffic’s operating bank account identified net cash payments to Busselton Civil of $2.9 million.  

 SJ Traffic conducted work at cost of $213,000 for Busselton Civil, which has not been invoiced or paid.  
Additionally, SJ Traffic has paid liabilities of Busselton Civil totalling $400,000.  

 SJ Traffic and Busselton Civil historically operated separate facilities with CFA (refer section 2.5), with separate 
facility limits.  With CFA’s approval, at times where there was insufficient capacity for drawdowns in the Busselton 
Civil facility, however capacity in the SJ Traffic facility, CFA would take assignment of Busselton Civil invoices and 
distribute funds to SJ Traffic, applying the amounts towards the SJ Traffic facility limit.  Drawdowns of this nature 
purportedly totalled $948,000 since 1 July 2021. 

 Busselton Civil paid liabilities of SJ Traffic totalling $1.6 million.  

Summary of transactions with Busselton Civil since 1 July 2021

$

Cash transferred to Busselton Civil from SJ Traffic 3,672

Cash transferred to SJ Traffic from Busselton Civil (778)

Net cash transferred 2,894

Work conducted by SJ Traffic for Busselton Civil and not invoiced or paid (at cost) 213

Payment of Busselton Civil suppliers by SJ Traffic 400

Drawdown of SJ Traffic's CFA facility against Busselton Civil invoices (948)

Payment of SJ Traffic's GST liability by Busselton Civil (692)

Payment of SJ Traffic's suppliers and superannuation by Busselton Civil (780)

Paymnt in relation to SJ Traffic's portion of the Gordon Brothers' liability by Busselton Civil (143)

Allocation of management and mechanics' overhead costs (315)

Net related party transactions (excluding cash transfer) (2,266)

Repayment of Busselton Civil loan 629
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 SJ Traffic utilised Geographe Workforce’s staff (an expense incurred by Busselton Civil) at a cost value of $315,000.  
The cost is calculated based on an allocation of between 25% and 50% of the cost of mechanics, administrative 
staff and management.  These are the only transactions between Busselton Civil and SJ Traffic that are reflected in 
the loan account since 1 July 2021.  

 The balance of $629,000, prima facie, appears to be a repayment of the loan from Busselton Civil to SJ Traffic that 
accrued prior to 30 June 2021, and therefore a potential unfair preference recoverable by the Liquidators (if 
appointed).  

On their appointment, the Administrators wrote to BCP Group (including Busselton Civil) requesting a statement of the 
financial position of BCP Group, supported by documentary evidence and a sworn statutory declaration so the 
Administrators can assess the financial capacity of BCP Group to meet any claim. 

BCP Group provided a sworn asset and liability statement and full access to its accounting records so that the statement 
could be verified.  Where possible, the Administrators have also undertaken additional investigation and verification work 
to verify the declaration and BCP Group’s financial position, including (i) real property searches, and (ii) searches for 
shareholdings registered with ASIC. 

Based on the information provided and the Administrators’ own investigations, they note the BCP Group has not 
generated sufficient profits in the last 5 years to cover tax liabilities and has a limited net asset position. 

The Director has prepared an estimated return to creditors for BCP Group in liquidation, which indicates that in a 
liquidation:  

 net realisations from non-circulating assets will be materially insufficient to discharge secured creditors in any 
scenario;  

 net circulating assets will be exhausted by employee entitlements and, to the extent they are not, by the shortfall 
to the secured creditors; and 

 overall, a material net deficiency would result. 

Accordingly, the Administrators consider there are significant challenges to recover any liquidator claims against Busselton 
Civil. 

6.4.2 Uncommercial transactions  

A liquidator is able to recover money or property associated with transactions entered into by a company where: 

 a reasonable person in the company’s circumstances would not have entered into the transaction having regard 
to the benefit and detriment of the transaction; 

 the company is insolvent or becomes insolvent because of the transaction; and 

 the transaction occurred within two years of the appointment of administrators, four years if the transaction was 
with a related party or ten years if the transaction was entered into to defeat creditors. 

The Administrators have reviewed the books and records of SJ Traffic on a preliminary basis. No uncommercial transactions 
have been identified.  

6.4.3 Unfair loans 

Pursuant to section 588FD of the Act, a liquidator is able to treat an unfair loan as voidable.  A loan is considered unfair if: 

 the interest on the loan was extortionate; or 

 the charges associated with the loan were/are extortionate. 

No unfair loans have been identified which the Administrators consider may be capable of being pursued by the 
Liquidators (if appointed) for the benefit of creditors. 

6.4.4 Unreasonable director related transactions 

Pursuant to section 588FDA of the Act a transaction is a voidable unreasonable director-related transaction where: 

 a transaction occurs between the company and a company director, or a close associate, for the benefit of a 
director or a director’s close associate; 
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 a reasonable person in the company’s circumstances would not have entered into the transaction, having regard 
to the benefits and detriment to the company of entering the transaction; and 

 the transaction occurred within four years of the Administrators’ appointment. 

6.4.5 Creditor defeating disposition 

Pursuant to section 588FDB of the Act, a transaction is voidable where the consideration was less than market value or the 
best price reasonably obtainable in the prevailing circumstances that had the effect of preventing, hindering or delaying 
that property being available to creditors in the winding up. 

No transactions giving rise to a creditor defeating disposition have been identified which the Administrators consider may 
be capable of being pursued by the Liquidators (if appointed) for the benefit of creditors. 

6.5 Breach of Directors’ duties 

A summary of common potential offences which the Administrators have considered in the course of undertaking their 
investigations is provided in the following table.   

 

Creditors should note that the list of offences in the table above is not an exhaustive list of all potential offences pursuant 
to the Act, but rather a summary list of offences more commonly committed. 

The recovery actions available to the Liquidators disclosed in this Report likely also constitute breaches of the duties 
pursuant to sections 180 and 181 of the Act.  These breaches will be further investigated and reported to the corporate 
regulator concurrent to the recovery actions in the event Liquidators are appointed to SJ Traffic. 

  

Summary of common offences

Section Offence

180 Failure to discharge duties with reasonable degree of care and diligence

181 Failure to act in good faith and in the nest interests of the corporation or for a proper purpose

182 Improper use of position to gain personal advantage or cause detriment to the corporation

183 Improper use of information to gain advantage or cause detriment to the corporation

184
Reckless or intentionally dishonest and failing to exercise powers and discharge duties in good faith and for a 
proper purpose

206A Disqualified person managing the corporation

286 Failure to keep adequate financial records

1307 Falsification of books

1401H Misleading or deceptive conduct

Source: Corporations Act 2001 ("Cth")
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7 Estimated return to creditors 

The Administrators’ independent assessment of the return to creditors in liquation and DOCA follows, together with 
detailed explanatory notes. 

 
 

 

  

Estimated return to creditors

$'000 Notes Low High Low High

Non-circulating assets

Plant and equipment 1 191 357  -  - 

Costs of realisation 1 (19) (36)  -  - 

Less: Gordon Brothers priority 1 (172) (321)  -  - 

Net Available  -  -  -  - 

Debtors

Debtors and WIP 2 785 981  -  - 

Less: CFA priority 2 (785) (487)  -  - 

Net Available  - 494  -  - 

Other circulating assets / sources of funding

Cash on hand 3 670 670 670 670

Wage subsidy 4 10 10  -  - 

DOCA Contribution 5  -  - 215 215

Liquidator recoveries (net of direct costs) 6  - 75  -  - 

Net available 680 755 885 885

Costs

Administrators' net trading 7 (227) (48) (227) (200)

Administrators' fees 8 (311) (306) (313) (308)

Deed Administrators' fees 8  -  - (55) (50)

Liquidators' fees 8 (150) (125)  -  - 

External administrators' disbursements 8 (6) (4) (6) (4)

Legal fees 9 (86) (73) (66) (61)

Other realisation costs 10 (23) (18) (23) (18)

Total costs (802) (573) (690) (641)

Net surplus/(deficiency) to priority creditors (122) 677 195 244

Estimated return to employees Debt Dividend Debt Dividend Debt Dividend Debt Dividend

Superannuation 11 (107)  - (107) 107 (107) 107 (107) 107

Annual leave and long service leave 12 (68)  - (68) 68 Continuing n/a Continuing n/a

Redundancy and PILN 12 (389)  - (389) 389 Continuing n/a Continuing n/a

Total employees (563)  - (563) 563 (107) 107 (107) 107

Dividend to employees (c/$)  - 100.0 100.0 100.0

Estimated return to secured creditors from circulating assets

Gordon Brothers (shortfall) 13 (764)  - (614) 113 Continuing n/a Continuing n/a

CFA (shortfall) 13 Uncertain  -  -  - Continuing n/a Continuing n/a

Total secured creditors (764)  - (614) 113  -  -  -  - 

Estimated return to unsecured creditors

ATO liabilities 14 (2,575)  - (2,575)  - (2,575) 84 (2,575) 131

Payroll tax 14 (131)  - (131)  - (131) 4 (131) 7

Trade creditors 15 (208)  - (208)  - Continuing n/a Continuing n/a

Related entity loans 15 Uncertain  - Uncertain  - Continuing n/a Continuing n/a

Total unsecured creditors (2,914)  - (2,914)  - (2,706) 89 (2,706) 138

Dividend to unsecured creditors (c/$)  -  - 3.3 5.1

Total distributions (4,240)  - (4,091) 677 (2,812) 195 (2,812) 244

Liquidation DOCA
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Notes: 

1. The Administrators obtained an independent valuation of SJ Traffic’s plant and equipment which disclosed a FLV of 
$191,000 and MV of $357,000.  Any proceeds from the realisation of plant and equipment after realisation costs 
(assumed at 10% based on the age of the fleet) in a liquidation scenario will be distributed to Gordon Brothers 
pursuant to their first ranking security, subject to any deed of priority being presented to the Administrators (refer 
sections 2.5 and 4.6).  The DOCA Proposal does not provide for the realisation of any plant and equipment for the 
benefit of creditors.  

2. The Administrators assessment of SJ Traffic’s pre-appointment debtors is provided at section 4.2.  Noting that SJ 
Traffic’s pre-appointment debtors are secured against the invoices raised by Busselton Civil and BCP Materials, there is 
risk that they are not available to SJ Traffic, as illustrated in the low liquidation scenario.  In the high liquidation 
scenario, the Administrators have assumed that (i) all debtors (excluding those aged beyond two months) are 
recovered, and (ii) CFA retain proceeds equal to their debt at appointment ($463,443) plus 5% for interest and costs.  
The DOCA Proposal excludes pre-appointment debtors from the DOCA Fund.   

3. As set out at section 4.1, SJ Traffic transferred $600,000 to the Administrators’ trust account shortly prior to the 
Administrators’ appointment, which was subsequently transferred to the Administration bank account once established.  
In addition, the Administrators secured cash at bank from SJ Traffic’s pre-appointment bank account of $70,474.  Cash 
at bank is available to creditors in both liquidation and DOCA scenarios.     

4. SJ Traffic has received wage subsidy payments totalling $10,000 relating to the period prior to the Administrators’ 
appointment.  These funds are available to creditors in a liquidation scenario, however the DOCA Proposal does not 
provide for their contribution to the DOCA Fund. 

5. As set-out at section 5.2, the DOCA Proposal provides for a DOCA Contribution of $214,751 to be within three 
business days of execution of the DOCA.  No DOCA Contribution is available in a liquidation scenario. 

6. The outcome of the Administrators’ investigations are set out in detail at section 6.  In summary, the Administrators 
have identified seven payments totalling $104,000 to a statutory creditor which, prima facie, may constitute unfair 
preference payments capable of recovery by the Liquidators (if appointed).  Whilst additional claims have been 
identified against the Director, Busselton Civil and Energia, the Administrators’ investigations disclose that these 
entities do not have the financial capacity to meet any claim (refer section 6.3.2).  

7. As set out at section 3.3, SJ Traffic has traded under the control of the Administrators for a period of approximately 
four weeks.  The Administrators expect to be provided with a debtor factoring facility from CFA and receive 
distributions from CFA of $615,000, representing 80% of the trading revenue (before CFA debt factoring facility costs).  
The Administrators consider there is risk in relation to receipt of the balance of the trading revenue, noting the CFA 
facilities provided to Busselton Civil and BCP Materials, which is reflected in the low liquidation scenario.  The DOCA 
Proposal excludes 20% of the revenue invoiced during the Administration from the DOCA Fund.    

8. Refer to the detailed Remuneration Report enclosed with this Report.  In liquidation, realisation from the assets and 
Liquidators’ recoveries may be insufficient to meet the costs of the liquidation and, accordingly, this remuneration may 
not be paid in full.  Further, the Liquidators’ fees in pursing recovery actions, such as potential unfair preference 
actions are not included in the estimate, rather are reflected in the estimated net recovery from liquidator recovery 
actions at note 6 above. 

9. Estimate of legal fees in relation to the voluntary administration and to progress either a liquidation of SJ Traffic or 
execution and implementation of the DOCA Proposal.   

10. Other realisation costs include the OH&S assessment, the independent valuation of SJ Traffic’s plant and equipment, 
print advertisements in the Australian Financial Review and the West Australian and a contingency for unforeseen 
costs.  

11. The DOCA Proposal provides for sufficient consideration to repay outstanding SGC in full (refer section 4.5).  A 
distribution to employees in a liquidation scenario is subject to the outcome of asset realisations and Liquidators’ 
recoveries outlined above, especially pre-appointment debtors.  

12. The DOCA Proposal provides that accrued leave entitlements and length of service will be preserved (i.e. retained with 
the recapitalised SJ Traffic and available to employees in the ordinary course).  In a liquidation scenario, these amounts 
will crystalise, and a distribution will be subject to the outcome of asset realisations and Liquidators’ recoveries 
outlined above.  Subject to certain exclusions and limitations, FEG may be available to employees in relation to any 
shortfall on leave, redundancy and PILN entitlements.  

13. Secured creditor claims (refer sections 4.6 and 4.7) are preserved by the DOCA Proposal.  In a liquidation scenario, a 
distribution to Gordon Brothers will be subject to the outcome of asset realisations and Liquidators’ recoveries 
outlined above.  No distribution to CFA is likely (except for the receipts at note 2 above).  
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14. The DOCA Proposal is estimated to provide between $89,000 (low) and $138,000 (high) to Participating Creditors (OSR 
and ATO), claims of which total $2.7 million (refer sections 4.8 and 4.9).  In the event of liquidation no dividend is 
expected. 

15. The DOCA Proposal provides that claims by trade creditors and related parties are preserved and will be paid out in 
full in the ordinary course of business.  In the event of liquidation no dividend is expected. 
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8 Alternative courses of action and the Administrators’ recommendation  

The Administrators are required to provide creditors with a statement of their opinion about each of the courses of action 
in respect of which creditors are entitled to vote at the Second Meeting.   

The matters requiring the Administrators’ opinion are: 

 whether it would be in the creditors’ interest for SJ Traffic to execute a DOCA, should one be proposed; or 

 whether it would be in the creditors’ interest for the administration of SJ Traffic to end with control reverting back 
to the Director; or 

 whether it would be in the creditors’ interests for SJ Traffic to be wound up. 

In addition, creditors may resolve to adjourn the Second Meeting for up to 45 business days, however, this is a temporary 
postponement only and not an ultimate outcome from Administration.  

The Administrators are also required to make a recommendation to employees regarding the DOCA.  

The Administrators’ recommendations on each of the potential outcomes from administration are set out at 8.1 to 8.5 
below.   

On balance, the Administrators recommend SJ Traffic execute a DOCA as it achieves the objectives of Part 5.3A of the 
Act, delivers a higher financial return to Participating Creditors (albeit low in absolute and cents in dollar terms) and 
provides greater certainty to stakeholders.  It also provides for the continued employment of all employees and preserves 
the claims of Continuing Creditors, which are intended to be paid in full by SJ Traffic following completion of the DOCA.  

The Administrators also consider the DOCA is in the best interests of employees and therefore recommend it as all 
employees’ jobs continue, superannuation is to be paid in full and all other entitlements are be preserved and are 
intended to be paid in full by SJ Traffic following completion of the DOCA. 

8.1 DOCA 

A DOCA is a binding arrangement between a company and its creditors, members and directors governing how the 
company’s affairs will be dealt with.  It aims to maximise the chances of the company, or as much as possible of its 
business, continuing, or to provide a better return for creditors than an immediate winding up.  A DOCA binds all 
unsecured creditors, even if they voted against the proposal.  

On balance, the Administrators consider it is in creditors best interest and therefore recommend that SJ Traffic execute a 
DOCA for the following reasons: 

 It achieves the overriding objectives of Part 5.3A of the Act by saving the Company’s business; 

 It avoids crystallising material termination claims by employees and secured creditors that appear to have no 
prosects of being repaid in liquidation (other than for the operation of the FEG); and 

 Notwithstanding that the estimated return to creditors under the DOCA is low in absolute and cents in the dollar 
terms, no return to unsecured creditors is estimated in liquidation and there is a shortfall to priority and secured 
creditors in excess of $2.5 million that would need to be resolved before there is any prospect of a return. 

8.2 Administration to end 

Creditors may consider ending the administration and returning the control of SJ Traffic to the Director.  Generally, such an 
outcome is only appropriate if SJ Traffic is found to be solvent or is otherwise restructured and returned to solvency whilst 
in Administration. 

As there is an estimated shortfall to creditors in each liquidation scenario, the Administrators do not recommend SJ Traffic 
be returned to the control of the Director. 

8.3 Liquidation  

Liquidation is generally recommended when no DOCA proposal has been received or where a DOCA proposal received 
does not provide for a better return to creditors or is subject to unacceptable risks. 

For the reason set out at section 8.1, the Administrators recommend that the DOCA proposal be accepted and therefore 
do not recommend that SJ Traffic be wound up.   However, if a DOCA proposal is not accepted, the Administrators 
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consider SJ Traffic should be placed into liquidation, due to its apparent insolvency, rather than returned to the control of 
the Director.  

8.4 Adjournment of Second Meeting 

Although not an ultimate outcome that can be recommended, the Administrators do not consider that there is any benefit 
or utility in creditors adjourning the Second Meeting for an additional period as significant work to explore all possible 
outcomes has already been undertaken and all possibilities exhausted and doing so is only likely to increase costs.   

Further, additional funding would be required to sustain SJ Traffic’s business, which is unlikely to be available. 

8.5 Recommendation to employees 

As the DOCA preserves employees’ entitlements (except superannuation which is to be paid in full) rather than them being 
‘paid out’ in liquidation, employees are required to approve the DOCA at the Employee Meeting. 

On balance, the Administrators consider the DOCA is in employees’ best interests and therefore recommend that SJ Traffic 
execute a DOCA as: 

 it provides for the continued employment of all employees and avoids crystallising termination entitlements which, 
although they receive a priority and are protected by FEG, may not be paid in full in liquidation; 

 it provides for the full payment of outstanding superannuation contributions (including SGC) to employees which 
are estimated to receive a shortfall in liquidation, and potentially no return; 

 it preserves the balance of employees’ entitlements which will be paid by SJ Traffic in the ordinary course of 
business which, subject to certain risk, effectively represents full payment; and 

 If for any reason SJ Traffic subsequently entered liquidation, the preserved entitlements would receive a priority in 
that liquidation and therefore there is no real downside to employees. 

9 Remuneration 

We enclose a detailed report of our remuneration, called a Remuneration Report, at Appendix D.  The remuneration of the 
Administrators will be considered at the Second Meeting. 

Information on the creditors meeting and proposed remuneration is enclosed. 

 
Rob Brauer 

Administrator 

 

Appendices: 

Appendix A: DOCA Proposal 

Appendix B: Remuneration Report  
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Appendix A – DOCA Proposal 
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Proposal for a Deed of Company Arrangement (DOCA) in respect of SJ Traffic 
Management Pty Ltd ACN 616 399 163 

Busselton Civil Pty Ltd (ACN 601 554 956) (Proponent) proposes a deed of company arrangement in 
respect of SJ Traffic Management Pty Ltd (ACN 616 399 163) (Company) on the terms set out in this 
Term Sheet.  The purposes of the proposal are set out in the Term Sheet below.   

The DOCA is proposed on the basis that if the DOCA is accepted, all employees will retain their jobs, 
all secured creditors will remain fully secured, the Company’s trade creditors will be paid in full to 
protect business relationships and the goodwill of the business, and other unsecured creditors will be 
paid a certain and timely dividend. 

In the alternative: 

• It is likely that in the absence of this DOCA proposal, the company will proceed into liquidation. 

• In a liquidation outcome: 

o the business of the Company will be wound up and will not be able to be saved (contrary 
to the intention of s435A of the Corporations Act 2001 (Cth)); 

o all employees’ roles are likely to be made redundant immediately, crystallising material 
additional liabilities of the Company and reducing the prospect of any creditor returns; 

o some employee entitlements may be paid out of circulating assets, and while additional 
entitlements may be the subject of claims under the Fair Entitlements Guarantee 
Scheme, there are some doubts about eligibility for a number of employee creditors to 
that scheme; 

o secured creditors are likely to be repaid out of the remainder of all and any funds 
available, with no return likely for any ordinary unsecured creditors of the Company; 

o in the face of the Company’s liquidation, related parties including the Proponent are likely 
to fail due to cross-defaults and secured creditors enforcement processes, which leads to 
an increase in the creditor pool given the Proponent will not be in a position to exclude 
itself from the creditor pool. 

In circumstances where the DOCA outcome under this proposal is better for all stakeholders in the 
Company than a liquidation outcome, the Proponent commends this proposal to the administrators 
and the Company’s creditors. 

Term Sheet 

1.  Company SJ Traffic Management Pty Ltd (ACN  616 399 163) 

2.  Proponent Busselton Civil Pty Ltd (ACN 601 554 956) 

3.  Proposal a. The Proponent proposes this Deed of Company 
Arrangement (DOCA) for consideration by the creditors of 
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the Company at a meeting to be convened in accordance 
with section 439A of the Corporations Act (Second 
Creditors’ Meeting).  

b. The DOCA provides for the establishment of a fund to be 
made available to the participating creditors of the 
Company. 

c. The Proponent is to pay the SJ Contribution Amount to the 
Deed Administrators and continue the Company’s business 
as a going concern. 

4.  Purpose of DOCA The purpose of the DOCA is to: 

a. provide certainty to creditors and provide a better and more 
timely return to creditors than a winding up of the 
Company; 

b. facilitate an orderly and cost effective transition of the 
Company to the control back to the Proponent, in a way 
that minimises disruption and enables Employees to 
maintain their employment; 

c. conclude the administration of the Company and DOCA as 
soon as practicable; 

d. minimise the holding costs and ongoing expenses in 
relation to the Company incurring further administrators’ 
fees and other costs associated with an external 
administration; 

e. maximise the chances of the Company continuing in 
existence; 

f. maximise the number of employees of the Company to be 
employed; and 

g. allow the unsecured creditors of the Company to receive 
their entitlements and a better return than they would in a 
winding up. 

5.  Deed 
Administrators 

Rob Kirman and Rob Brauer of McGrathNicol (Deed 
Administrators) will be the joint and several Deed 
Administrators, and will have all the necessary powers to 
administer the DOCA and will be entitled to exercise all rights, 
privileges, authorities and discretion conferred by the 
Company’s constitution, or otherwise by law on the directors 
during the deed administration. 

6.  DOCA Fund a. Property available to the creditors for distribution under the 
DOCA will form part of the “DOCA Fund”. The “DOCA 
Fund” shall comprise, subject to the Conditions Precedent: 

i) any amount remaining of the cash at bank that was 
available in the Company’s bank account at the 
time of appointment of the Administrators; 
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ii) an amount equal to 80% of the receivables 
invoiced by the Company during the course of the 
administration (Receivables Contribution).  To 
the extent the Administrators enter into an invoice 
financing facility with Cashflow Finance Australia 
Pty Ltd (CFA), the Receivables Contribution will be 
paid into the DOCA Fund by the Administrators or 
the Deed Administrators drawing down on the 
Company's invoice financing facility (including as 
varied by agreement between CFA and the 
Company by the hand of the Administrators). To 
the extent the Administrators do not enter into an 
invoice financing facility with CFA, the Receivables 
Contribution will be paid into the DOCA Fund by SJ 
Traffic; 

iii) the SJ Contribution Amount; and 

iv) any interest accruing from time to time.  

b. Subject to item 7 below, all other property of the Company 
will remain with the Company, and subject to existing 
security and lending arrangements.  In particular any 
receivables of the Company relating to work performed on 
or prior to 4 July 2022, and recovered during or after the 
administration period do not form part of the DOCA Fund. 

7.  SJ Contribution 
Amount 

$214,751.00, payable within three business days of execution 
of the DOCA. 

8.  Parties bound a. The Company; 

b. Deed Administrators; 

c. Proponent; 

d. Employees; 

e. All unsecured creditors; 

f. Any other party named as a party to the DOCA. 

9.  Conditions 
Precedent 

The DOCA will be conditional upon only the minor 
(transactional) conditions set out at paragraphs (a) to (b) below, 
and nothing that presents material completion risk.  The 
following conditions precedent must be satisfied or waived on 
or prior to the Sunset Date (five business days after execution 
of the DOCA, subject to extension in writing at the election of 
the Proponent and Deed Administrators): 

a. the Proponent has received in form and substance 
satisfactory to it, evidence that a meeting of creditors of the 
Company (and a separate meeting of employees under 
s444DA of the Corporations Act) voted to approve the 
terms of the DOCA;  



Doc ID 975420413/v1 

b. all funds comprising the DOCA Fund being received by the 
Deed Administrators; and 

c. the Administrators obtaining orders and directions 
substantially in the terms set out in paragraphs 3 to 8 
(inclusive) of the originating process dated 27 July 2022 
filed in Supreme Court of Western Australia action number 
COR 139 of 2022 or that are otherwise acceptable to the 
Administrators in their sole discretion. 

10.  Employees All of the existing employees of the Company will continue to 
be employed by the Company post Completion of the DOCA 
and their entitlements will be preserved and continue to be a 
liability of the Company following effectuation of the DOCA, 
though any superannuation guarantee charge amounts payable 
in respect of employees’ existing entitlements will be paid out of 
the DOCA Fund in accordance with item 13 below.  

11.  Continuing 
Creditors 

The Proponent may nominate creditors of the Company who 
are Continuing Creditors, whose claims will not be extinguished 
by the DOCA.  Continuing Creditors are to be paid by the 
Company out of existing assets of the Company either (only at 
the election of the Proponent) before or (alternatively) after 
effectuation of the DOCA, unless the Proponent elects to cause 
a given Continuing Creditor to be paid by the Proponent or by 
another party.   

The Proponent intends to ensure all Continuing Creditors are 
paid in accordance with ordinary business terms and if trade 
creditors are outside of terms upon effectuation of the DOCA, 
the Proponent will ensure those trade creditors are paid as 
soon as practicable after effectuation. 

Continuing Creditors include: 

a. the Proponent; 

b. employee creditors in respect of employee entitlements 
except in relation to any superannuation guarantee charge 
amounts payable to the Commissioner for Taxation; 

c. Gordon Brothers Pty Limited; 

d. Cash Flow Finance Australia Pty Ltd; 

e. Corporate Funding Pty Ltd; 

f. A+L Printers T/As SW Precision Print (ABN 76 250 043 
429); 

g. AM Wreckers Group & Esperance Towing (ABN 23 605 
733 211); 

h. Bartco Traffic Equipment Pty Ltd; 

i. Bob Jane T-Marts (ABN 606 137 306 68); 

j. Commercial Realty 2013 Pty Ltd; 
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k. City & Regional Fuels (ABN 26 356 037 256); 

l. Cleanaway Pty Ltd (ABN 79 000 164 938); 

m. Compass Assurance Services Pty Ltd; 

n. Department of Transport; 

o. Direct Motors Pty Ltd (Trading as Bunbury Toyota); 

p. Forward Motion Pty Ltd (Trading as Bunbury Trucks); 

q. Geographe Hire Pty Ltd; 

r. Global Spill Control Pty Ltd; 

s. Great Dane Auto Electrical Pty Ltd; 

t. Heatley Sales Pty Ltd; 

u. Hip Pocket Workwear Busselton (ABN 87 305 527 668); 

v. Hopetoun Motel & Chalet Village (ABN 99 139 762 913); 

w. iiNet Limited; 

x. ILHA Pty Ltd as trustee for Osborne Park Rentals Unit 
Trust (Trading as Europcar); 

y. Katanning Caravan Park and Café On Cornwall; 

z. Katanning 'Jumbuck' Motel (ABN 87 339 781 386); 

aa. Kings Plumbing (ABN 95 083 120 745); 

bb. Kingsley Motel (ABN 30 602 686 902); 

cc. Manjimup Motor Inn (ABN 24 518 765 022); 

dd. National Tyre & Wheel Limited; 

ee. Niceride Nominees Pty Ltd T/As Bunbury Towing & 
Busselton Towing Service; 

ff. Onsite Rental Group Operations Pty Ltd; 

gg. Pure Positive Pty Ltd; 

hh. Saferoads Pty Ltd; 

ii. Safetek Solutions Pty Ltd; 

jj. South West Psychology and Consultancy (ABN 89 763 845 
534); 

kk. Tyres4U Pty Ltd; 

ll. TWD Holdings Pty Ltd T/As Hopetoun Beachside Caravan 
Park; 

mm. Valley Views Motel Mount Barker (ABN 77 619 321 
630); and 

nn. any other creditor nominated by the Proponent before 
effectuation. 
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12.  Application of the 
DOCA Fund 

The Deed Administrators shall distribute the proceeds of the 
DOCA Fund in the following order of priority: 

a. first, to the Administrators and Deed Administrators for any 
amount which they are entitled to be paid or indemnified for 
under 443D of the Act; 

b. next, in satisfaction of any claims of employee-creditors not 
preserved under item 11 above (including the ATO in 
respect of superannuation guarantee charges) against the 
Company, which claims would have been accorded priority 
over other unsecured claims, if sections 556(1)(e), (g) and 
(h) of the Corporations Act were to apply; and 

c. next, to the Company’s unsecured creditors other than 
Continuing Creditors) on a pro rata basis. 

d. For the avoidance of doubt, no distributions will be made in 
respect of a Creditor’s claim unless that Creditor’s Claim is 
an Admitted Claim.  

13.  Superannuation 
contribution debts 

The Terms of section 444DB of the Act will be incorporated in 
the DOCA. Pursuant to the section 444DB of the Act, the Deed 
Administrators must determine that the whole, or any particular 
part, of a debt by way of a superannuation contribution is not 
admissible to proof if a debt by way of superannuation 
guarantee charge: 

a) has been paid; or  

b) is, or is to be, admissible to proof; and 

the Deed Administrators are satisfied that the superannuation 
guarantee charge is attributable to the whole, or that part, of the 
first-mentioned debt. 

14.  Claims 
extinguished 

All unsecured creditors other than Continuing Creditors release 
their Claims against the Company on receipt of their 
entitlements under the DOCA or otherwise on the Effectuation 
Date. 

15.  Other Releases On effectuation of the DOCA, the Company will forever release 
and discharge all claims, including the right of subrogation or 
contribution, against the directors and officers of the Company.  

16.  Bar to Creditor 
participation 

A creditor that does not submit a proof of debt in accordance 
with the DOCA is barred from participating in the DOCA and will 
be deemed to have abandoned their claim if they have not 
submitted a prof of debt in respect of its claims by the time the 
Deed Administrators makes the final distribution.  

17.  Reasonable 
Assistance 

The Company will provide the Administrators and the Deed 
Administrators with any assistance reasonably necessary for 
the proper administration of the DOCA.  
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18.  Control during 
DOCA 

On and from payment of the SJ Contribution Amount, the 
management and control of the Company shall revert to the 
Company’s director.  The director shall not dispose of property 
or enter into any transactions outside the ordinary course 
during the period between taking control of the Company and 
termination of the DOCA without the Deed Administrators' prior 
written consent. The Company shall pay Continuing Creditors 
during the period only with the Deed Administrators' prior 
written consent. 

19.  Administration 
Expenses 

It is anticipated that whilst the Administrators and Deed 
Administrators will be entitled to distributions out of the DOCA 
Fund to cover all unpaid costs of the administration, the 
Proponent does not object to the use of Company property 
during the voluntary administration or deed administration 
period to satisfy operational expenses of the Company.  

20.  Completion of the 
DOCA 

The DOCA will be complete or be fully effectuated upon each of 
the following being satisfied: 

a. payment of the SJ Contribution Amount by the Proponent 
to the Deed Administrators; 

b. receipt of the Receivables Contribution by the Deed 
Administrators; and 

c. payment of the final dividend by the Deed Administrators to 
Admitted Creditors. 

21.  Termination The DOCA will terminate upon the earliest of: 

a. the date of the passing of a resolution at a meeting of 
creditors convened pursuant to section 445C of the 
Corporations Act terminating the DOCA; 

b. the date the Court orders the DOCA be set aside or 
terminated; 

c. the date which is two Business Days after the Sunset Date 
if the Conditions Precedent have not then been satisfied, 
waived or the Sunset Date extended; and  

d. the date of Completion, 

(Termination Date) 

On the Termination Date the Deed Administrators will retire. 

22.  Moratorium A moratorium upon actions against the Company as outlined in 
section 444E of the Corporations Act is proposed to apply 
during the period of the DOCA. 

23.  DOCA to 
supersede 

The terms of the DOCA will supersede this proposal. 
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24.  Governing Law This proposal is governed by the laws of Western Australia.  
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