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Definitions and abbreviations
In this Report, unless otherwise provided, please refer to the following definitions and abbreviations:

Term

Definition

ACN

Australian Company Number

Act

Corporations Act 2001

Administrators

Rob Brauer and Rob Kirman of McGrathNicol the joint and several voluntary
administrators of Trading Profits

ALLPAAP

All present and after acquired property

ARITA

Australian Restructuring, Insolvency & Turnaround Association

ARITA Code

ARITA Code of Professional Practice

ASIC

Australian Securities and Investments Commission

ATO

Australian Taxation Office

AWST

Australian Western Standard Time

BAS

Business Activity Statement

COI

Committee of Inspection

Deed Administrators

Rob Brauer and Rob Kirman (if a DOCA is executed)

Directors

Bevan Marwick and Joel Steinberg in their capacity as directors of Trading Profits

DIRRI

Declaration of Independence, Relevant Relationships and Indemnities

DOCA

Deed of Company Arrangement

DOCA Proposal

DOCA Proposed by Steinberg Investments at 11:00am on 7 June 2019

DoT

Department of Transport WA

EFT

Electronic Funds Transfer

ERV

Estimated realisable value

FEG

Fair Entitlements Guarantee

First Meeting

First Meetings of Creditors, held on 22 May 2019 pursuant to section 436E of the Act

FLV

Forced Liquidation Value

Former Director

Joel Steinberg as director of Trading Profits from incorporation to 29 March 2019

FYXX

Financial year ended 30 June 20XX

GIC

General Interest Charge

Gramercy

Gramercy (BF) Pty Ltd

GSA

General Security Agreement

GST

Goods and Service Tax

Landlord

Ronal Nominees Pty Ltd
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Term

Definition

Liquidators

Rob Brauer and Rob Kirman (if creditors resolve to wind up Trading Profits at the
Second Meeting and appoint the Administrators)

MV

Market Value

NBV

Net Book Value

NLBT

Net Loss Before Tax

NPBT

Net Profit Before Tax

PAYG

Pay as You Go Withholding

Pickles

Pickles Auctions Pty Limited

POD

Proof of Debt

PMSI

Purchased Money Security Interest

PPSR

Personal Property and Securities Register

Premises

226 Hay Street, Subiaco WA

Proponent

Steinberg Investments as proponent of the DOCA Proposal

P&E

Plant and equipment

P&L

Profit and Loss

RAB

Running Account Balance

Relation Back Period

Six months from the appointment of the Administrators, being 10 November 2018

Report

This report, prepared in accordance with Section 439A of the Act

ROCAP

Report on Company Affairs and Property

Second Meeting

Second Meeting of Creditors to be held on 17 June 2019 pursuant to section s439A of
the Act

Sole Director

Bevan Marwick as director of Trading Profits since 12 September 2018

Steinberg Investments

Steinberg Investments (WA) Pty Ltd

VA

Voluntary Administration

WA

Western Australia

WDV

Written down value

WIP

Work in Progress

YoY

Year on Year

YTD

Year to date
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Executive summary
Appointment
On 10 May 2019, the Sole Director appointed Rob Brauer and Rob Kirman Administrators, pursuant to section 436A of the
Act, after forming the opinion that Trading Profits was insolvent or likely to become insolvent.
Immediately following the appointment, the Administrators entered into control and possession of the assets and
undertakings of Trading Profits.

Object of administration
Voluntary administrators are empowered by the Act to assume control of insolvent companies (or those likely to become
insolvent), superseding the power of the directors and officers, to manage the company’s affairs and deal with their assets
in the interest of creditors and members (if applicable).
The intention of voluntary administration is to maximise the prospects of an insolvent company continuing in existence or,
if that is not possible, to achieve a better return to creditors and members (if relevant) than would be achieved in a
liquidation.
During voluntary administration there is a moratorium in respect of most pre-administration creditor claims, and the
administrators are required to investigate the company’s affairs and report to the creditors on the possible outcomes.
Ultimately, the outcome of administration is determined by the creditors of the insolvent company at a second meeting of
creditors.

Purpose of report
Pursuant to section 439A of the Act, the Administrators must convene the Second Meeting and provide:


a report about the business, property, affairs and financial circumstances of Trading Profits (i.e. this Report); and



a statement setting out the Administrators’ opinion, supported by their reasons (included in this Report), about each
of the following matters:


whether it would be in creditors’ interest for the administration to end;



whether it would be in creditors’ interest to execute a DOCA and, if a DOCA is proposed, a statement setting
out details of the proposed DOCA; and



whether it would be in creditors’ interest for Trading Profits to be wound up.

Creditors are able to vote on the options above at the Second Meeting, which will determine the future of Trading Profits.
A DOCA may only be voted on if a proposal is submitted to the Administrators. Alternatively, the Second Meeting may be
adjourned for up to 45 business days, or extended by the Court.
The purpose of this Report is to inform creditors about the Administrators’ investigations into Trading Profits’ business,
property, affairs and financial circumstances so that they may make an informed decision regarding the future of Trading
Profits at the Second Meeting.

First Meeting
Section 436E of the Act requires the Administrators to conduct the First Meeting within eight business days of their
appointment. The only business capable of being conducted by creditors at the First Meeting is to appoint alternative
administrators (if relevant) and/or form a COI.
The First Meeting was held on 22 May 2019. No nominations for alternative Administrators were received. The creditors
elected not to form a COI.
The minutes of the First Meeting for each company were lodged with ASIC and creditors may obtain a copy from ASIC or
by contacting this office.
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Second Meeting
The purpose of the second meeting is for creditors to:


resolve the future of Trading Profits. In this regard, the options available include whether Trading Profits should:


be returned to the control of the Sole Director; or



enter into a DOCA; or



enter into liquidation.



consider and, if thought fit, approve the remuneration of the Administrators and future remuneration of the Deed
Administrators; and



if Trading Profits is wound up:


consider and, if thought fit, approve the Liquidators’ remuneration;



consider the appointment of a COI;



consider authorising the Liquidators to destroy the books and records of Trading Profits earlier than the
standard statutory period, should consent from ASIC be obtained;



consider authorising the Liquidators to compromise debts of Trading Profits under Section 477(2A) of the Act;
and



consider authorising the Liquidators to enter into agreements that may take longer than three months to
complete under Section 477(2B) of the Act.

The Second Meeting for Trading Profits has been convened for 17 June 2019. Important information regarding the
Second Meeting is set out below:
Particulars of Second Meeting
Date

Monday, 17 June 2019

Time

2:00pm

Place of meeting

Level 17, 37 St Georges Tce, Perth WA 6000

Deadline for return of meeting documents

4pm, Friday 14 June 2018

Electronic facilities available

Yes

Meeting enquiries

Andrew Boys - (08) 6363 7643

A Form 529A ‘Notice of Second Meeting of Creditors’ has been issued to all creditors prior to distribution of this report
and is attached again for reference to this report, together with Form 535 ‘Formal Proof of Claim’ and Form 532
‘Appointment of Proxy ‘. Creditors wishing to attend and participate in voting at the Second Meeting are required to
complete and return Form 535 and Form 532 to this office no later than 4.00pm (AWST) on 14 June 2019. Creditors who
have already lodged a proof of debt do not need to complete a new proof.
Conference call facilities will be available for creditors who cannot attend the Second Meeting in person. Creditors wishing
to utilise these facilities should contact this office on (08) 6363 7600 to obtain particulars (noting that a completed Form
535 and Form 532 will still be required for creditors attending via telephone).
A person, or the proxy or attorney of a person who participates in the meeting by telephone, must pay any costs incurred
by them in participating and is not entitled to be reimbursed for those costs from the assets of Trading Profits.

Committee of Inspection
In the event that creditors resolve that Trading Profits be wound up, creditors may resolve to form a COI.
A COI may be useful to provide the Liquidators with a sounding board as to likely creditor views, and in approving any
matters which may be authorised by a COI.
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At the Second Meeting, creditors will be invited to consider whether a COI should be formed, and if so, to nominate and
appoint the members.

Trading
Trading Profits ceased operations prior to the Administrators’ appointment. As the Sole Director had surrendered the
lease of the Premises, trading could not be recommenced following the appointment of Administrators.

Assets
Trading Profits’ assets at the date of the Administrators’ appointment included:


cash from the sale of stock and collection of sales revenue by the Sole Director on behalf of Trading Profits totalling
$22,000 that has been transferred to the Administrators;



cash at bank of circa $8,000 which was realised by the Administrators;



a small amount of P&E that remains at the Premises;



a small amount of P&E held by the Sole Director (which has been collected by Pickles);



a Mercedes-Benz utility subject to a specific security interest;



televisions installed at the Premises subject to a specific security interest; and



intellectual property such as a website, social media page and business name.

DOCA Proposal
As Trading Profits had ceased operations prior to the Administrators’ appointment, a sale and/or re-capitalisation of the
business was not possible.
Notwithstanding, at 11:00am on Friday, 7 June 2019, Steinberg Investments submitted a DOCA proposal (DOCA Proposal)
to the Administrators. Steinberg Investments is an entity owned and controlled by the Former Director. The DOCA
Proposal provides for total funds of $150,000 to be contributed (in addition to the assets realised by the Administrators)
for the benefit of creditors over circa 20 months, which would not be available to creditors in a liquidation.
However, the Administrators consider that the DOCA Proposal is highly conditional, prejudicial to certain creditors, subject
to material completion risks, and may provide a lower return to creditors. Acceptance of the DOCA Proposal would also
mean that potential liquidator recovery actions are not investigated further or pursued for the benefit of all creditors and
priority creditors would not be able to access FEG for payment of entitlements.
The DOCA proposal is annexed to this report and discussed further in section 5. The estimated return to creditors under
the DOCA Proposal, as against the estimated return in a liquidation, is set out in section 7.

Investigations undertaken
The Administrators have undertaken preliminary, investigations into the affairs of Trading Profits with a view to
understanding its history, financial performance and position, and any possible recoveries that may be available for
creditors’ benefit in liquidation.
Potential recoveries from liquidator actions could increase the funds available to creditors. Recoveries available to a
liquidator may include preferential payments to creditors, an insolvent trading claim against the Directors, uncommercial
transactions and the recovery of unreasonable related party transactions. Such recoveries will not be available to creditors
if the DOCA Proposal is accepted.
In summary, the key findings from the Administrators’ preliminary investigations are as follows.


Trading Profits was likely insolvent from 31 January 2018 and possibly from shortly after incorporation. The quantum
of a potential insolvent trading claim may be up to $1.6 million, subject to any defences that may be available to the
Directors and the risks associated with litigation in general. Insolvent trading is discussed further at section 6.4 of this
Report.
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The Administrators have not identified any unfair preferences, uncommercial transactions or unfair loans that require
further investigation or are likely to lead to recoveries by the Liquidators (if appointed). However, there are a number
of director related transactions that require further investigation. Subject to the outcome of those further
investigations, these could potentially lead to liquidator actions for the benefit of creditors.



A number of parties have claimed a security interest over all or substantially all of the assets of Trading Profits. The
validity, enforceability and priority of these securities would need to be further investigated in the event material
assets of Trading Profits are identified, noting that several of the secured creditors are related parties.



The Administrators have reviewed the books and records of Trading Profits provided by the Directors to date and
have not identified any other claims which a liquidator would likely be successful recovering. If Trading Profits is
placed into liquidation at the Second Meeting, then the Liquidators will undertake further detailed investigations and
pursue recovery actions where appropriate and commercially viable to do so.

ERV
Summarised in the table below is the Administrators’ estimated return to creditors in each of a liquidation and DOCA
scenario. Refer to section 7 for a detailed explanation of the estimated return to creditors.
Estimated return to creditors (cents in the dollar)
DOCA

Liquidation

High

Low

High

Low

26.0

3.3

100.0

15.0

Secured creditors

-

-

-

-

Unsecured creditors

-

-

13.0

-

Priority creditors (excluding contribution from FEG)

Note: Unsecured creditor distribution includes the shortfall to secured creditors

Note the estimated return to priority creditors excludes amounts that may be paid by FEG. In liquidation, FEG will pay
priority creditor claims (subject to certain caps and limitations and excluding superannuation) directly to employees and
then subrogate to their position as creditors in the liquidation. Importantly, FEG will not pay priority creditor claims if the
DOCA Proposal is accepted and priority creditors will be solely reliant on the above return for payment of their claims.

Recommendation
At the Second Meeting, convened for 2:00pm (AWST) on Monday, 17 June 2019, creditors will be asked to determine the
future of Trading Profits by voting on the options available, namely:


whether Trading Profits executes a DOCA; or



whether Trading Profits be placed into liquidation; or



whether the Administration ends and control of Trading Profits be returned to the Sole Director.

The Administrators do not recommend that the DOCA Proposal be accepted and, therefore, do recommend Trading
Profits be placed into liquidation for the following reasons:


Although the high scenario in the DOCA Proposal appears to be higher than the low liquidation scenario, this does
not include contributions from FEG which would increase the return to eligible, priority creditors in liquidation only.



Priority creditors could access FEG immediately in liquidation, however, would be required to wait circa 20 months
before a dividend is paid if the DOCA Proposal is accepted.



Unsecured creditors are not expected to receive a distribution from the DOCA, however, may receive a distribution of
up to 13.0 cents in the dollar from the liquidation.



Further investigations into Trading Profits’ affairs will not be undertaken and potential liquidator recovery actions will
not be pursued if the DOCA Proposal is accepted.



The DOCA Proposal is highly conditional, and in the Administrators’ experience, the conditions are unlikely to be
satisfied in their entirety.

D14-190527-TRADPRO01-Administrators’ Report

8



Only a small component of the DOCA Proposal contributions are paid at the outset. The balance is not paid for some
time (up to 20 months) and, in the absence of security or guarantees, receipt of the deferred contribution is subject to
risk.



The DOCA Proposal is prejudicial to a number of creditors, all of which must consent. The Administrators consider it
is unlikely all of these consents would be obtained.



The DOCA will not complete for circa 20 months and, due to its complexity and duration, material additional costs will
be incurred for no improvement in the return to creditors.

Administrators’ prior involvement
Initial assessment
The Administrators undertook a proper assessment of the risks to their independence prior to accepting the appointment
as Administrators of Trading Profits in accordance with the law and applicable professional standards. This assessment
identified no real or potential threats to their independence. The Administrators were not aware of any reasons that would
prevent them from acting as Administrators.
In accordance with section 436D of the Act and the ARITA Code, a DIRRI reflecting the above was provided with the
Administrators’ first communication to creditors, being notice of the First Meeting.
The DIRRI disclosed the Administrators’ independence, that there were no personal or professional relationships with
Trading Profits or related parties and no indemnities received in relation to the appointment. An upfront payment of
$22,000, sourced from the sale of stock and collection of sales revenue on behalf of Trading Profits, was also disclosed.
The DIRRI was tabled at the First Meeting and is attached at Appendix A.

Ongoing assessment
The Administrators continue to monitor and assess their independence in respect of Trading Profits as matters develop
and further and better information becomes available.
At the date of this Report, no additional information or circumstances altering the Administrators’ opinion regarding their
independence has arisen and, as such, there is no change to the information provided in the DIRRI.
The Administrators remain of the view that our prior professional relationships as outlined in the DIRRI does not create or
give rise to any real or perceived conflicts of interest.
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Background
History
Trading Profits was incorporated in August 2017 to act as trustee for the Victoria Hotel Subiaco Unit Trust and
commenced trading in October 2017.
We understand Trading Profits was founded by a small consortium of investors led by the Former Director, for the purpose
of purchasing and operating the Victoria Hotel (the Vic) in Subiaco, WA. The Vic is a well-established, leasehold tavern in
Perth’s inner-suburbs, that provides typical food and beverage offerings.
Mr Steinberg was director of Trading Profits from incorporation until 29 March 2019. Mr Marwick was director of Trading
Profits from 12 September 2018 and has been the sole director of Trading Profits since Mr Steinberg’s resignation.
It appears Trading Profits was undercapitalised and experienced profitability challenges from incorporation.
The Sole Director ceased trading and surrendered the lease of the Premises on 3 May 2019.
The Administrators were appointed on 10 May 2019.

Company details
The key particulars of Trading Profits are as follows:
Company details
Full name

Trading Profits Pty Ltd

Company type

Proprietary Company

Former company names

The Victoria Hotel Subiaco
The Vic Subiaco

ACN

621 389 142

Company ABN

67 621 389 142

In its own right and as trustee for

Victoria Hotel Subiaco Unit Trust

Trust ABN

57 991 410 759

Incorporation date
Registered office

30 August 2017
Symons and Co Legal
Unit 4, 11 Ventnor Avenue
West Perth WA 6005

Principal place of business

226 Hay Street, Subiaco WA 6008

Share capital

$1,663 fully paid

Office holders
The office holders of Trading Profits since incorporation are as follows:
Current and former office holders
Office holder

Position held

Status

Appointment date

Cease date

Bevan Marwick

Director

Current

12-Sep-18

n/a

Joel Steinberg

Director / Secretary

Former

30-Aug-17

29-Mar-19

Following the resignation of Mr Steinberg, there has been no secretary of Trading Profits.
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Shareholders
The current and former shareholders of Trading Profits are as follows:
Shareholder details
Shareholder

Status

Class

Total shareholding

%

Bevan Marwick

Current

Ordinary

436

26.2%

Steinberg Investments (WA) Pty Ltd

Current

Ordinary

1,084

65.2%

Michael Whitfield

Current

Ordinary

143

8.6%

Kystei Pty Ltd

Former

Ordinary

1,084

n/a

Joel Steinberg

Former

Ordinary

1,000

n/a

The Administrators understand that Kystei Pty Ltd and Steinberg Investments are entities owned and controlled by
Mr Steinberg.

Security interests
PPSR searches conducted on the date of the Administrators’ appointment identified 18 PPSR registrations against Trading
Profits. The Administrators wrote to each party claiming a security interest to verify each registration held. The
registrations are summarised as follows:
PPSR summary
Secured Party

Collateral Class Description

General security agreements
Metcash Trading Limited (x2)

All PAP

Security over all of the assets of Trading Profits

Janet Steinberg (x2)

All PAP

Security over all of the assets of Trading Profits

Steinberg Investments (WA) Pty Ltd

All PAP

Security over all of the assets of Trading Profits

Gramercy (BF) Pty Ltd (x2)

All PAP

Security over all of the assets of Trading Profits

Simon Johnson Purveyor of Quality Foods Pty Ltd

All PAP

Security over all of the assets of Trading Profits

Metcash Trading Limited

Other Goods

PMSI over liquor supplied to Trading Profits

Lion Pty Ltd

Other Goods

PMSI over liquor supplied to Trading Profits

BOC Limited (x2)

Other Goods

PMSI over equipment and gas supplied to Trading Profits

The Trustee for the Cookers Trust

Other Goods

PMSI over equipment supplied to Trading Profits

Carlton and United Breweries Pty Ltd (x2)

Other Goods

PMSI over liquor supplied to Trading Profits

Purchase money security interests

Mercedes-Benz Financial Services Australia Pty Ltd (x2) Motor Vehicle

PMSI over utility supplied to Trading Profits

Mandoe Pty Ltd

PMSI over televisions supplied to Trading Profits

Other Goods

The general security agreements above are listed in order of registration on the PPSR which provides an indicative order of
priority that may be altered by agreement. The Administrators have not investigated the security interests or their
respective priorities further as no material assets subject to the general security agreements have been identified. In the
event further assets subject to security are identified, this position will be investigated in detail.
We note:


Janet Steinberg is Mr Steinberg’s mother and appears to have advanced $218,000 to Trading Profits between May
and August 2018. Refer section 4.5.2 for further details regarding this debt.



Steinberg Investments is owned and controlled by Mr Steinberg. Mr Steinberg / Steinberg Investments claim as at
the Administrators’ appointment is $71,000 which comprises cash loans to Trading Profits and the payment of
liabilities of Trading Profits by Mr Steinberg, net of cash payments to Mr Steinberg and personal expenses paid by
Trading Profits. Refer section 6.5.4.3 for further details regarding this debt.
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Gramercy is a private financier based in Perth that provided $287,000 finance to Trading Profits in September 2018.
Refer section 4.5.2 for further information regarding this debt.



Mercedes-Benz held a PMSI registration against a Mercedes-Benz utility in support of a $66,000 hire purchase
agreement. After determining (i) the security registration held by Mercedes-Benz was valid and enforceable, and (ii)
there was no equity in the vehicle, the Administrators disclaimed their interest.



Mandoe Pty Ltd held a PMSI registration against televisions provided to Trading Profits in support of a $57,000 hire
purchase agreement. The Administrators have written to Mandoe Pty Ltd regarding their security and await their
response. The televisions are located at the Premises.



The balance of claims appear to relate to retention of title claims over inventory. As the business ceased trading
prior to the Administrators’ appointment and all stock was disposed of by the Sole Director, we consider it unlikely
there will be any assets to which these claims attach and they will therefore be unsecured claims.

Books and records
The Administrators are required to provide an opinion as to whether the books and records of Trading Profits were
maintained in accordance with section 286 of the Act, which requires companies to maintain financial records that:


correctly record and explain their transactions and financial position and performance; and



would enable true and fair financial statements to be prepared and audited.

Failure to maintain books and records in accordance with section 286 of the Act is a rebuttable presumption of insolvency,
which can be relied upon by a liquidator in an application for compensation for insolvent trading or recovery of other
insolvent transactions. Accordingly, the state of the books and records of Trading Profits are material to creditors’
decisions concerning the future of Trading Profits.
The Sole Director has provided books and records obtained from the Premises prior to the surrender of the lease.
Despite repeated requests, the Former Director has not provided all of the books and records of Trading Profits in his
possession. Accordingly, the Administrators are unable to determine whether Trading Profits complied with section 286 of
the Act, but note the following:
Books and records

Administrators’ comments

Accounting files and associated working
papers

A Xero accounting file was maintained for Trading Profits and the Directors
and bookkeeper were responsible for reconciling the files.
Based on the Administrators investigations to date, the Xero files were not
reconciled and maintained appropriately for a business of this size and
nature.
Further, the Xero accounts did not record a value for stock, which was
Trading Profits main working capital asset.

Financial statements

Trading Profits only reached one financial year-end from incorporation
(June 2018).
Annual financial statements do not appear to have been prepared, however
this is not unusual given (i) it was the first year of their preparation, (ii) the
change of directors, and (iii) the financial position of Trading Profits.

Banking records including account
statements, cheque and deposit books

Banking records (including cheques, bank statements and reconciliations)
have not been provided to the Administrators.

Lease contracts/agreements

Leasing records have been provided which explain the leasing arrangement
in place.
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Books and records

Administrators’ comments

Employee records, including payroll and
superannuation information

Employee records (such as contracts) have not been provided to the
Administrators.

Company registers and board minutes

Company registers and board meeting minutes have not been provided to
the Administrators.

Legal actions

Trading Profits’ publicly available credit report indicates actions in the Perth
Magistrates Court WA were commenced in May 2018, June 2018 and
December 2018.
The Court records and legal information relating to these actions have not
been provided to the Administrators.

If the books and records do not comply with section 286 of the Act, there may be a rebuttable presumption of insolvency
in accordance with section 588 of the Act.

Factors contributing to Trading Profits’ financial difficulties
Directors’ assessment
Mr Steinberg advised that Trading Profits’ financial difficulties can be attributed to (i) lack of stock control, (ii) lack of
management, and (iii) overspend on advertising.
Mr Marwick advised that Trading Profits’ financial difficulties can be attributed to the insufficient revenue to meet costs of
running the business.
Administrators’ assessment
The Administrators review of the financial performance and position of Trading Profits indicates that it was
undercapitalised and did not trade profitably from incorporation. Revenue decreased significantly from February 2018 and
it appears related parties lacked the willingness or financial capacity to continue to fund Trading Profits’ loss making
operations. Accordingly, accumulated trading losses resulted in a net asset deficiency in excess of $1.4 million as at the
Administrators’ appointment.

Financial performance and position
The Administrators have not carried out an audit, nor verified the management accounts in preparation of the summarised
profit and loss and balance sheet set out in this Report. Accordingly, no warranty of accuracy or reliability is provided by
the Administrators in respect of Trading Profits’ historical financial information.
The financial information presented herein is provided in order for creditors to better understand Trading Profits’ financial
history.
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Profit and loss
The financial performance of Trading Profits since incorporation is summarised below.

Multi-period profit & loss analysis

$'000
Sales
Cost of goods sold
Gross profit

Gross profit (%)

FY18

FY19

9 months

10 months

2,751

2,781

(1,690)

(1,248)

1,061

1,533

38.6%

Gain on debt settlement

55.1%
-

153

Other income

24

32

Total other income

24

184

Professional costs

(58)

(12)

Plant & equipment

(37)

(23)

Bank charges

(32)

(42)

(1,017)

(943)

Utilities

(89)

(112)

Insurance

(22)

(33)

(2)

(102)

(96)

(360)

Rent

(160)

(429)

R&M

(100)

(67)

Security

(138)

(129)

Advertising

(161)

(156)

Other expenses

(47)

(21)

Total expenses

(1,958)

(2,430)

(873)

(713)

Employee costs

Interest
Labour hire

Net profit / (loss)

Source: Trading Profits management accounts (Xero accounting file)

This space has been left blank intentionally.
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Monthly revenue and profit is illustrated below.
Monthly revenue vs profit
500

446

400
300

236

200

$'000

100

-

(100)
(200)
(300)

Monthly sales

Net profit

Gross profit

We note the following:


Trading Profits did not trade profitably in any month since incorporation, except for April 2019 (refer below),
notwithstanding that material lease concessions were provided (i.e. at least a three month rent free period).



Trading Profits’ monthly revenue deteriorated significantly from a peak of $446,000 in February 2018 to $236,000 in
March 2019. Revenue appears to have been impacted in March and April 2019 in part due to the advertisement of
the sale of the Premises by the Landlord.



Whilst employee costs reduced by $74,000 from FY18 to FY19, this was more than offset by the $269,000 increase in
labour hire expenses.



Trading Profits did not operate a perpetual inventory system and stock was expensed on acquisition. This
contributed to a significant fluctuation in gross margins from month to month. Notwithstanding, Trading Profits did
not make sufficient gross profit to satisfy payroll, labour hire and rent obligations at any stage in FY18 and FY19.



April 2019 profit (i) includes an abnormal $107,000 ‘gain on debt settlement’ with the Landlord, and (ii) appears to
exclude numerous expenses that have not been entered and/or reconciled in the management accounts. We
understand the purported gain on debt settlement was afforded to Trading Profits in the event certain obligations
were adhered to. As these obligations were not adhered to, this debt settlement was relinquished. Accordingly, it
appears an actual trading loss was experienced in this month also.

D14-190527-TRADPRO01-Administrators’ Report

15

Historical financial position
Set out below is a summary of Trading Profits’ balance sheet per the management accounts.

Multi-period balance sheet analysis
$'000

31-Oct-17

30-Jun-18

30-Apr-19

Cash at bank

25

60

1

Cash on hand

9

20

15

Total current assets

33

80

16

Security bond

35

35

35

Plant & equipment

14

18

144

4

92

76

Total non-current assets

53

146

255

Total assets

86

225

270

Accounts payable

(135)

(447)

(462)

Taxation payable

7

(183)

(356)

Current assets

Non-current assets

Other assets

Current liabilities

Payroll liabilities
Total current liabilities

(1)

(55)

(159)

(129)

(685)

(977)

-

(73)

(490)

Non-current liabilities
Unrelated party loans
Other liabilities
Related party loans
Total non-current liabilities
Total liabilities
Net assets / (liabilities)

0

(0)

(0)

85

(209)

(291)

85

(282)

(781)

(44)

(967)

(1,758)

43

(742)

(1,487)

The net current asset position is illustrated below.

Net current asset position
200
(200)

$'000

(400)
(600)
(800)

(1,000)
(1,200)

Current assets

Accounts payable

Taxation payable

Payroll liabilities
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We note the following:


Trading Profits did not operate a perpetual inventory system and as such, stock purchases were expensed on
acquisition, and no stock value is reflected in Trading Profits’ balance sheet.



Trading Profits was insufficiently capitalised since incorporation and doesn’t appear to have had access to sufficient
liquidity reserves, as evidenced by a current asset ratio of 0.26 at 31 October 2017 (i.e. at the end of the first month
of trading). Trading Profits’ current ratio steadily deteriorated due to ongoing trading losses.



Trading Profits reported a net asset deficiency at 30 November 2017, being circa one month after commencement of
trade. This deficiency increased month on month as additional trading losses were incurred, reaching a deficiency of
$1.5 million by April 2019.



Unrelated party loans consist of amounts owed to Gramercy, and an unsecured creditor. Refer section 4.5 for further
details. Trading Profits obtained funding from Gramercy (refer section 4.5.2) and entered into hire purchase
agreements in FY19, resulting in the $417,000 increase in unrelated party loans from 30 June 2018 to 30 April 2019.



Trading Profits does not own any material fixed assets. The increase in plant and equipment from 30 June 2018 to
30 April 2019 is a result of the hire purchase arrangements relating to televisions and a motor vehicle (refer section
4.4.5)



Trading Profits did not discharge its statutory payment obligations for tax and superannuation from incorporation, as
evidenced by the increase in taxation and payroll liabilities from 31 October 2017 to 30 April 2019.

Report on company affairs and property
The Directors have presented ROCAPs as at 10 May 2019 which are summarised below, together with the Administrators’
ERV of assets and liabilities.
Summary of financial position
Book value
$

Directors' ERV

Administrators' ERV

Ref.

30-Apr-19

Joel Steinberg Bevan Marwick

High

Low

Cash at bank

4.4.1

15,650

Cash on hand

4.4.2

-

Debtors

4.4.3

-

Plant & equipment

4.4.4

25,156

-

15,000

1,000

500

Assets subject to specific charge

4.4.5

118,743

-

127,000

104,876

52,944

Other assets

4.4.6

Assets

Total assets

110,870
270,418

n/a

n/a

7,809

7,809

-

-

22,000

22,000

66,000

66,000

-

-

-

-

Unknown

Unknown

142,000

135,685

83,253

Liabilities
Priority creditors

4.5.1

(159,260)

Refer Xero

(251,500)

(212,318)

(293,947)

Secured creditors

4.5.2

(559,825)

Refer Xero

(602,000)

(808,183)

(808,183)

Trade creditors

4.5.3

(462,000)

Refer Xero

(274,200)

(602,510)

(602,510)

Landlord

4.5.4

ATO liability

4.5.5

Unsecured loans

4.5.6

-

Refer Xero

-

(1,187,150)

(1,187,150)

(356,120)

Refer Xero

-

(170,155)

(170,155)

(220,434)

Refer Xero

(246,000)

(207,926)

(207,926)

Total liabilities

(1,757,639)

n/a

(1,373,700)

(3,188,242)

(3,269,871)

Estimated deficiency before costs

(1,487,221)

n/a

(1,231,700)

(3,052,557)

(3,186,618)
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Assets
Set out below is commentary regarding the assets of Trading Profits.
Cash at bank
The balance of Trading Profits’ bank accounts on appointment of the Administrators was $7,809.
These funds have been swept to the Administrators, and no further realisations are expected relating to cash at bank.
Cash on hand
During a short period preceding the Administrators’ appointment, revenue was directed to the Sole Director’s personal
accounts to allow for the payment of wages, as the operating account had been frozen by one of the secured creditors,
Ms Steinberg.
The Sole Director also realised some stock and plant and equipment on behalf of Trading Profits.
In total, the Sole Director held $22,000 as a result of these activities which was transferred to the Administrators’ trust
account immediately prior to their appointment. A full account to the Administrators has been provided which the
Administrators are reviewing to ensure all proceeds have been appropriately accounted for.
No further recoveries are expected in this regard.
Debtors
The Former Director reported beer rebates totalling $23,000 and a loan to Mr Marwick totalling $43,000 payable to
Trading Profits. The Administrators’ investigations indicate:


rebates were paid in advance and accordingly, no amounts are recoverable; and



Mr Marwick may be able to offset any amounts owed to Trading Profits against amounts payable to him by Trading
Profits which are reflected in a directors’ loan account (refer section 6.5.4.2).

Accordingly, no recoveries are expected from debtors of Trading Profits.
Plant and equipment
The Sole Director disclosed chairs and tables valued at $15,000 in his ROCAP.
The Administrators have arranged for the collection of limited furniture and IT equipment by Pickles and expect
realisations to be less than $1,000.
The balance of the plant and equipment is located at the Premises and the Administrators are liaising with the Landlord in
this regard. Any recovery is not expected to be material.
Assets subject to specific charge
Assets subject to a specific charge consist of:


a Mercedes-Benz X-Class utility with a written down value of $60,000 as at 30 April 2019, secured to Mercedes-Benz
Services Australia Pty Ltd in respect of a $66,000 hire purchase agreement; and



the television system at the Premises with a written down value of $59,000 at 30 April 2019, secured to Mandoe Pty
Ltd in respect of a $57,200 leasing agreement.

Having reviewed the security and equity position of the Mercedes-Benz utility, it was disclaimed.
The Administrators are corresponding with Mandoe Pty Ltd to confirm (i) the validity of their security, and (ii) the equity
position of the equipment.
No further material assets subject to specific charge have been identified by the Administrators.
Other assets
Other assets include intellectual property such as business names, social media, and websites. The Administrators are
endeavouring to realise these assets however, the value is not expected to be material.
No other assets of Trading Profits have been identified.
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Liabilities
Set out below is commentary regarding the liabilities of Trading Profits.
Priority creditors
The Administrators’ estimate of priority creditors (i.e. employee entitlements) is set out in the table below.
Priority creditors
$
Wages
Overtime

High

Low

(32,124)

(32,124)

1

-

Superannuation

(110,648)

Contingency for ATO admin charges and interest

-

(59,500)
(110,648)
(22,130)

Annual leave

(26,400)

(26,400)

Pay in lieu of notice (incl. superannuation)

(15,265)

(15,265)

Redundancy

(27,881)

(27,881)

(212,318)

(293,947)

Total

Note 1: Unpaid time in-lieu is reflected in Trading Profits' records however, has not been verified by the Administrators

We note the records of Trading Profits indicate the Directors are owed $30,000 relating to unpaid employee entitlements.
Due to the cap on director related employee claims pursuant to section 556 of the Act (being $2,000 for wages /
superannuation, and $1,500 for leave), $25,000 of this amount will rank as an unsecured claim which is not reflected in the
above table, whilst $5,000 will receive a priority (and is reflected in the above table).
In the event Trading Profits is placed into liquidation, the FEG scheme will be made available for claims made by eligible
priority creditors. Under FEG, priority creditors may be entitled to receive a portion of their claim (the principal item FEG
does not pay is superannuation) from the Government, in advance of monies becoming available from Trading Profits or if
no funds are going to be available from Trading Profits, subject to certain terms and conditions. Further information
regarding FEG can be found at https://www.jobs.gov.au/fair-entitlements-guarantee-feg.
It is important for priority creditors to note that if the DOCA Proposal is accepted, they will not be entitled to receive
payment from FEG and they will be solely reliant on the DOCA for payment of their entitlements. The Administrators
estimate there will be insufficient funds available under the DOCA Proposal to pay priority creditors in full.
Secured creditors
The main secured creditors of Trading Profits are summarised as follows:
Secured creditors
Secured party

Claim ($)

PMSI

ALLPAP

Valid

Equity

Disclaimed

218,000

x

a

?

n/a

n/a

71,000

x

a

?

n/a

n/a

395,819

x

a

?

n/a

n/a

Mercedes-Benz Financial Services Australia Pty Ltd

66,164

a

x

a

x

a

Mandoe Pty Ltd

57,200

a

x

?

?

x

Janet Steinberg
Steinberg Investments (WA) Pty Ltd
Gramercy (BF) Pty Ltd

Total

808,183

Note: Excludes PMSIs over stock

We note the following:


Ms Steinberg provided finance of $150,000 in May 2018 and $60,000 in August 2018. The Administrators have
obtained loan documentation and a general security agreement executed by the Former Director relating to the
security afforded to Ms Steinberg. A proof of debt has been submitted by Ms Steinberg for $218,000 relating to this
claim.
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The Steinberg Investments loan appears to relate to the Former Director’s personal loan account. This account has
fluctuated since the incorporation of Trading Profits, as further discussed in section 6.5.4.3. A proof of debt has been
submitted for $71,000 that, in part, appears to relate to personal transactions of Mr Steinberg.



Gramercy provided $287,000 in finance to Trading Profits in September 2018. The Administrators have obtained loan
documentation executed by the Directors relating to the security afforded to Gramercy. Interest and charges on this
facility have culminated in a claim of $395,819 against Trading Profits.



A detailed review of the validity of the ALLPAP registrations has not been undertaken as there are currently no
material assets subject to these securities. Further, the Administrators have not yet considered the respective
priorities of these competing security interests.



PMSI creditors are discussed previously at sections 3.5 and 4.4.5.
Unsecured creditors

Trading Profits’ management accounts disclosed 65 trade creditors owed $462,000 at 30 April 2019.
Based on claims received to date, the Administrators estimate total unsecured trade creditor claims will exceed $600,000.
55% of the total unsecured trade creditor claims is owed to two creditors, with the balance owed to 63 creditors.
Landlord
Trading Profits’ management accounts did not disclose amounts outstanding to the Landlord.
The Landlord has submitted a claim for $1.19 million consisting of:


circa four months’ unpaid rent - $156,000;



capital improvement obligations under the lease agreement due for completion by 1 March 2019 - $825,000; and



capital improvement obligations under the lease agreement due for completion by 1 March 2020, prorated for the
year to date - $206,000.
ATO liability

The ATO has submitted a proof of debt for unpaid GST and PAYG totalling $170,000.
Trading profits’ management accounts indicate the ATO liability has been consistently accruing since incorporation.
Unsecured loans
Trading Profits management accounts disclose unsecured loans totalling $220,000 consisting of:


director loan provided by Mr Marwick (refer section 6.5.4.2) - $138,000;



shareholder loan provided by Michael Whitfield in June 2018 - $37,000; and



an unsecured loan provided by an unrelated third party in June 2018 (individual’s name withheld for confidentiality) $45,000.
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Deed of Company Arrangement Proposal
The Administrators received a DOCA Proposal from Steinberg Investments, an entity owned and controlled by the Former
Director, at 11:00am on Friday, 7 June 2019. The DOCA Proposal is annexed to this Report at Appendix C. The estimated
return to creditors pursuant to the DOCA is discussed in detail at section 7.
The key features of the DOCA Proposal include:


Numerous conditions precedent including (i) successful assignment of secured debts to the Proponent, (ii) ATO
agreeing to compromise their claim and a repayment arrangement, (iii) settlements with all creditors holding personal
guarantees, and (iv) “any other conditions required by the Proponent as appropriate”.



A pool of funds available to meet costs and distribute to creditors of circa $180,000 comprising (i) circa $30,000 of
realisations to date, (ii) an initial DOCA contribution of $15,000, and (iii) additional DOCA contributions of $135,000 to
be paid over a period of circa 20 months.



Certain creditors, such as secured creditors, Directors, and investors to be excluded from participating in the DOCA
and receiving a distribution.



Priority creditor claims (i.e. employee entitlements) to be capped at $65,000, but priorities under the Act otherwise
preserved.



The Administrators to become Deed Administrators if fee caps agreed.

Although the Administrators have had limited opportunity to consider the DOCA Proposal (given the timing of its receipt),
they make the following comments:


The DOCA Proposal is highly conditional and, in the Administrators’ experience, the conditions are unlikely to be
satisfied in their entirety. Further, the DOCA Proposal includes provision for additional conditions (as yet unspecified),
which may further reduce the likelihood that it is capable of being implemented.



Only a small component of the proposed funding is made available on acceptance of the DOCA Proposal and, despite
requests, no evidence that this funding is available has been provided to the Administrators. The majority of the
funding contemplated is not provided for some time (six to twenty months) and there are no security or guarantees
provided that confirms this funding will be available when contemplated to be paid.



The DOCA Proposal is prejudicial to a number of creditors and each of those creditors must consent to that treatment
in writing. The Administrators consider it unlikely these consents will be provided in their entirety.



The DOCA Proposal contemplates capping priority creditor claims. The Administrators consider that this is unfairly
prejudicial, contravenes section 444DA of the Act and would require separate approval by priority creditors. The
Administrators consider this approval is unlikely to be obtained, noting that FEG would operate immediately to protect
priority creditors’ position in the event of liquidation.



The DOCA proposal does not adequately deal with the cost of the Voluntary Administration or administering the
DOCA, which are likely to be material given the level of conditionality, compromises and settlements required, and the
duration of the DOCA.
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The Administrators’ view of the advantages and disadvantages of the DOCA for creditors are summarised below:
Advantages

Disadvantages



Provides a higher degree of certainty of return to creditors than in a liquidation.



Avoids potentially complex legal actions to pursue recoveries available in liquidation.



Avoids the need to consider the validity, enforceability and priority of competing security
interests.



Various parties forgo their claims, which potentially improves the return to other creditors.



Provides for finalisation of Trading Profits’ affairs outside of liquidation, albeit that the
timeframe of both is similar.

 No further investigations into Trading Profits’ affairs would be undertaken and liquidator
recovery actions could not be pursued.
 Employees are unable to access FEG for their unpaid entitlements under a DOCA, which they
otherwise would immediately once Trading profits was placed in liquidation. Further, the final
DOCA funds will not be available until 2021 and are estimated by the Administrators to be
insufficient to meet priority creditors’ claims in full.
 The DOCA Proposal does not comply with the statutory waterfall of priorities provided for by
the Act.
 The ATO is required to compromise their debt and agree to a repayment plan over 12 months
which, in the Administrators’ experience, is considered unlikely.
 Various parties are required to forgo their legal rights and entitlements for potentially no
financial return which, in the Administrators’ experience, is considered unlikely. Further, as no
distribution will be payable to secured or unsecured creditors, the exclusion of certain creditors
provides no benefit to the eligible creditors.
 There is material risk regarding payment of future amounts and whether they will ultimately be
available for the benefit of creditors. For example, 50% of the DOCA fund ($75,000) would not
be available until February 2021.
 Due to the complexity and duration of the DOCA Proposal, there will be significant additional
costs which are not estimated to improve the return to creditors.
 A distribution to any class of creditor is unlikely until all DOCA fund proceeds are received
which is February 2021.
 A separate meeting of priority creditors is required to consider, and if thought fit, agree to the
DOCA Proposal, as in the Administrators’ opinion it is prejudicial to their statutory entitlements
in liquidation.
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Offences, insolvent trading and voidable transactions
A key role of the Administrators is to investigate Trading Profits’ affairs and determine whether any offences under the Act,
or other relevant legislation, may have transpired and to determine if any recovery from insolvent or voidable transactions
could be pursued by the Liquidators (if appointed) for the benefit of creditors.
These investigations are important to creditors as they:


provide context to Trading Profits’ financial position and explain the conduct leading up to the Administrators’
appointment;



inform the likely return to creditors from a liquidation of Trading Profits (which may be enhanced by successful
liquidator recovery actions), should creditors resolve to place Trading Profits’ into liquidation at the Second Meeting;
and



allow creditors to fully assess and compare the DOCA proposal, as the acceptance of such a proposal will avoid
liquidation and forgo the prospects of any liquidator recovery actions for the benefit creditors.

Offences
ARITA has issued an “Offences, Recoverable transactions and Insolvent trading” information sheet providing general
information for creditors about insolvent trading and voidable transactions. This information sheet is available from the
ARITA website (http://www.arita.com.au). If you are unable to access this website, please contact this office on
(08) 6363 7600 to obtain a copy.
Under the Act, the Administrators are obliged to investigate Trading Profits’ business, property, affairs and financial
circumstances. These investigations are to be performed as soon as practicable after the administration begins in order to
enable the Administrators to form an opinion about the future of Trading Profits and so that creditors may make a fully
informed decision on the future of Trading Profits.
Accordingly, the Administrators have conducted preliminary investigations in order to understand the events leading to
their appointment and to identify potential recovery actions which may increase funds available to the creditors of Trading
Profits in liquidation.
The findings from the Administrators’ preliminary investigations are detailed in the following sections. Other than as noted
in this section, the Administrators have not identified any offences that are materially relevant to creditors’ decision
regarding the future of Trading Profits. Should Trading Profits be placed into liquidation then further detailed
investigations will be undertaken.

Summary of matters investigated and Administrators’ preliminary view
The primary focus of the Administrators’ preliminary investigations has been to ascertain whether there are actions which
would be available to the Liquidators (if Trading Profits were to be placed into liquidation). As noted earlier, these
investigations are important not only to creditors’ understanding the likely return from liquidation, but also to assessing
the DOCA Proposal.
In the time available, the Administrators have undertaken the following investigations to prepare this report and formulate
an opinion on the future of Trading Profits:


issued a ROCAP and questionnaire to the Directors and considered their responses;



reviewed Trading Profits’ Xero accounting file;



reviewed the books and records of Trading Profits provided to date, including statutory documents and
correspondence;



held discussions with the Directors and various other parties regarding the affairs of the Trading Profits; and



conducted searches of publicly available information such as ASIC, the PPSR, Landgate, DoT and the ATO.
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The Administrators’ preliminary investigations indicate that:


Trading Profits was likely insolvent from 31 January 2018 and potentially insolvent shortly after its incorporation;



the quantum of an insolvent trading claim may be as high as $1.6 million, however, is subject to availability of
defences and general litigation risk;



there do not appear to be any unfair preferences, uncommercial transactions or unfair loans that require further
investigations by the Liquidators (if appointed) or that may lead to a liquidator recovery for the benefit of creditors;



whilst the Directors’ loan accounts were in a net liability position at appointment, there are a number of irregular
transactions that require further investigation should a liquidator be appointed that, subject to a number of factors,
may lead to a recovery for the benefit of creditors; and



a number of related parties have asserted security over Trading Profits’ assets. As there are no material assets to
which this these securities attach, the Administrators have not determined whether they are valid and enforceable, and
whether they constitute an unreasonable director-related transaction.

A table summarising the matters investigated and whether the Administrators’ investigations indicate a recovery in
liquidation may occur, is set out below.

Investigations summary
Balance outstanding
Date of insolvency
Insolvent trading

Investigated by
Administrators

Liquidation recovery
identified

Future Liquidators'
investigation reqiured

a
a

N/A

a
a

a
a
a
a

x
x
x

a

Voidable transactions:
Unfair preferences
Uncommercial transactions
Unfair loans
Unreasonable director related transactions

Possibly

x
x
x
a

Should Trading Profits be placed into liquidation, further detailed investigation of the above claims would need to be
undertaken by the Liquidators, including an assessment of statutory and other defences available to counterparties, the
commerciality of incurring costs to recover (including pursuing litigation should that become necessary) and the financial
capacity of counterparties to meet any successful claim.
Whilst further investigations would be required by the Liquidators in the event of a winding-up, in the Administrators’
opinion, sufficient, meaningful information is available in this report to assist creditors in making a fully informed decision
regarding Trading Profits’ future and to allow the Administrators to form a recommendation on which of the outcomes
available is in creditors’ best interest.

Insolvency analysis
The Act specifies that a company is solvent if, and only if, it is able to pay all of its debts as and when they fall due. A
company that is not solvent is insolvent.
At the time of the Administrators’ appointment, Trading Profits was insolvent in that it had insufficient cash resources
available to meet its existing and ongoing debts.
The Administrators have undertaken a preliminary review of the books and records of Trading Profits to determine the
point in time where the company is considered likely to have become insolvent. This is an important factor for the
Administrators and creditors to understand as the likely date of Trading Profits’ insolvency will directly influence whether:


the offence of insolvent trading has been committed by the Directors;



a claim for insolvent trading against the Directors could be pursued by the Liquidators (if appointed) and the likely
quantum of such a claim;
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other potential insolvent or voidable transactions could be pursued by the Liquidators (if appointed); and



the prospect of potential liquidator claims that will be forgone should Trading Profits execute a DOCA and avoid
liquidation.

The Administrators’ investigations indicate that Trading Profits is likely to have been insolvent from 31 January 2018 and
may have been insolvent shortly after its incorporation (discussed in detail below), based on the following key factors:


A net current asset deficiency of $378,000 at 31 January 2018 which increased every month thereafter.



Accumulated trading losses of $340,000 over the four months to 31 January 2018 which continued to increase up until
the Administrators’ appointment.



32% of creditors were aged beyond 30 days from 31 January 2018, and the balance owed to unsecured creditors grew
consistently throughout FY18.



Trade creditors commenced legal proceedings against Trading Profits from May 2018, indicating an inability to pay
debts as and when they were due prior to this date.



The lack of adherence to statutory payment obligations from at least 31 January 2018.

Further details of the Administrators’ investigations follow.
Indicators of insolvency
Solvency is a matter of law to be determined in light of all of the relevant facts and circumstances. Definitively
determining a date of insolvency is complex and is often based on a number of factors, each of which may themselves be
complex and require detailed consideration.
Precisely determining the date on which Trading Profits became insolvent will require detailed investigations and enquires
which cannot reasonably be undertaken by the Administrators in the time available. Accordingly, the Administrators have
undertaken preliminary financial analysis and considered various indicators of insolvency to determine the likely date (or
period) in which Trading Profits became insolvent.
Net current asset position
Trading Profits current assets, current liabilities and net current asset position since incorporation is summarised in the
chart below.

Net current asset position
200
(200)

$'000

(400)
(600)
(800)

(1,000)
(1,200)

Current assets

Accounts payable

Taxation payable

Payroll liabilities

Net current asset position

Trading Profits reported a growing net current asset deficiency from incorporation until the Administrators’ appointment.
Whilst the balance sheet did not include a value for stock holdings, that value is not expected to materially alter the
overall positon. Refer to section 4.2 for a detailed analysis of Trading Profits’ historical financial position.
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A net current asset deficiency is an indicator of insolvency. The longer this deficiency is sustained and the greater its
value, the higher the probability that Trading Profits was insolvent.
Whilst related parties provided limited funding during FY18 and FY19, it was materially insufficient to meet (i) trade
creditors, (ii) statutory obligations, and (iii) payroll commitments and the Administrators consider the quantum of the net
current deficiency to be an indicator which supports a conclusion of insolvency from at least 31 January 2018 onwards.
Profitability
Trading Profits’ profit / (loss) from incorporation to the Administrators’ appointment is set out below.
Monthly profit
300
250
200
150
100
50
$'000

-

(50)

(100)
(150)
(200)
(250)

(211)

Net profit

Gross profit

Trading Profits reported losses in every month since incorporation. Refer to section 4.1 for a detailed analysis of Trading
Profits’ profitability since incorporation.
A history of recurring losses is an indicator of insolvency. The longer the loss making period and the greater the
accumulated losses, the more likely an entity is insolvent. Whilst losses in the start up phase are not unusual and may
indicate inadequate capitalisation, the Administrators consider the ongoing nature of cumulated losses of $340,000 from
October 2018 to January 2018 are an indicator that support a conclusion of insolvency since at least 31 January 2018.
Trade creditor analysis
Set out below is an analysis of Trading Profits’ trade creditor ageing profile for the period from incorporation to the
Administrators’ appointment.

Trade creditors' ageing
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$'000

500
400
300
200
100
-

0 - 30 days

31 - 60 days

61+ days
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We note the following.


From the commencement of trade in October 2017, many invoices were not paid until they exceeded 120 days.



We understand suppliers placed Trading Profits’ on ‘cash on delivery’ terms during FY19, resulting in the trade creditor
balance staying relatively constant.



In the hospitality industry, payment terms are generally 14 days or less.



Payment of creditors outside of trading terms is an indicator of insolvency. Accordingly, significant aged payables
increasing in age and value increases the likelihood an entity is insolvent.



The significant portion of creditors beyond 30 days from January 2018, combined with the growing balance during
FY18 are indicators Trading Profits was insolvent from at least 31 January 2018.
Legal / recovery actions

The following creditors commenced proceedings against Trading Profits to recover outstanding amounts:
Perth Magistrates Court WA Summons
Creditor

Action date

Nature of claim

ww.chefhire.com.au Pty Ltd

17-May-18

Sale of goods & services

Supreme Heights Pty Ltd

19-Jun-18

Breach of contract

Australian Liquor Marketers Pty Limited

20-Dec-18

Consumer credit/loan

Action amount ($)
7,306
2,364
49,948

The commencement of recovery proceedings is an indicator of insolvency. The recovery actions further indicate Trading
Profits was insolvent prior to May 2018.
Statutory liabilities
The management accounts disclose growing unpaid statutory liabilities that increased from incorporation to a total of
$487,000 as evidenced below.

Statutory liabilities
600
500
400

$'000

300
200

100
(100)

Superannuation

GST

PAYG

Unallocated BAS

Noting lodgements are not up to date, the ATO has lodged a proof debt relating to unpaid PAYG and GST totalling
$170,155.
The failure to satisfy statutory obligations is an indicator of insolvency. The lack of adherence to statutory payment
obligations as evidenced by the growing nature of reported debts is an indicator Trading Profits was insolvent since at
least 31 January 2018.
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Insolvent trading
Other than in case of fraud, the Directors may only be pursued for insolvent trading if Trading Profits is placed into
liquidation at the Second Meeting.
Accordingly, the potential recovery from insolvent trading is important if creditors are being asked to choose between a
DOCA and liquidation. As such, creditors have to assess the advantages to them of a DOCA (which excludes the proceeds
from insolvent trading actions) compared to the likely return to them in liquidation (which could include the proceeds of
any successful insolvent trading action).
A liquidation also preserves the possibility of individual creditors taking action in their own right if the Liquidators do not
commence an action (subject to the Liquidators’ consent or the leave of the Court).
Before a Court will order that a person pay compensation in respect of insolvent trading, a liquidator must establish that:


the person was a director of the company at the time the company incurred the debts that are the subject of the
claim;



the company was insolvent at that time the debts were incurred or became insolvent by incurring the debt;



at that time, there were reasonable grounds for suspecting that the company was insolvent or would become
insolvent by incurring the debt; and



the debt subject of the claim was wholly or partly unsecured and the creditors to whom the debts are owed have
suffered loss and damage.
Likely respondents

Joel Steinberg was director of Trading Profits from 30 August 2017 to 29 March 2019. Bevan Marwick has been director of
Trading Profits since 12 September 2018. The Administrators have not identified any other parties that may be considered
to have acted in the capacity of a shadow or defacto director of Trading Profits.
Quantum of claim
Quantification of an insolvent trading claim is a highly complex matter that is dependent on a number of factors. Should
an insolvent trading claim be pursued by the Liquidators (if appointed), detailed investigations would be required to
precisely quantify any insolvent trading claim. These investigations would include consideration of each and every debt
outstanding on the Administrators’ appointment, to determine whether it was incurred whilst Trading Profits was insolvent,
or caused Trading Profits to become insolvent.
The Administrators’ have undertaken preliminary investigations into the possible quantum of an insolvent trading claim,
based on a date of insolvency of 31 January 2018. This analysis indicates the quantum of an insolvent trading claim in
respect of Trading Profits may be in the vicinity of $1.6 million (before directly attributable costs of realisation),
summarised below:
Insolvent trading claim
Creditor class

Est. claim

Trade creditors

(601,999)

ATO liability

(73,617)

Unrelated party loan

(45,000)

Related party loans

(233,926)

Janet Steinberg

(218,000)

Gramercy (BF) Pty Ltd

(395,819)

Employee entitlements

(75,404)

Total

(1,643,766)
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We note the following.


Only trade creditors accrued after the estimated date of insolvency have been included in this amount. As the lease
of the Premises was entered into prior to 31 January 2018, debts payable to the Landlord have been excluded.



The ATO liability includes PAYG and GST. PAYG of permanent staff employed prior to 31 January 2018 may be
excluded from an insolvent trading claim. We have discounted the claim attributable to the ATO by 25% to reflect
this exclusion.



Employee entitlements includes (i) all unpaid entitlements for casual employees accrued after 31 January 2018, and (ii)
unpaid employee entitlements, excluding termination payments, for permanent staff employed after 31 January 2018.



If an earlier date of insolvency was established, the quantum of the potential claim would increase.

Further consideration is also required to determine what period the relevant debt accrued in order to determine whether:


the Former Director is solely liable;



the Directors are joint and severally liable; or



the Sole Director is solely liable.
Defences

There are various defences available to directors in relation to an insolvent trading claim. In summary they are:


the director had reasonable grounds to suspect that the company was solvent;



the director had reasonable grounds to believe or did believe that a competent reliable person was responsible for
providing adequate information on the company’s solvency and that person fulfilled the responsibility and the director
believed that at the time the debt was incurred, and considering the other debts existing at that time, the company
was solvent and remained solvent;



whether the director obtained valid safe harbour advice;



the director was ill (and therefore did not take part in management of the company) at the time the debt was
incurred; and



the director took reasonable steps to prevent the debt being incurred.

The Administrators have not sighted any evidence to indicate these defences could be established.
Other factors
Prior to commencing any proceedings should a claim be identified in liquidation, further investigations would need to be
undertaken in relation to the matters referred to above. Those investigations will incur significant costs and the costs of
any proceedings would also be material.
Any potential insolvent trading claim must be considered in light of:


the availability of funding to pursue the litigation. Should funding not be available then litigation funding would be
necessary, which would likely erode the net return from litigation. In the absence of appropriate funding (whether
litigation funding or otherwise), even the strongest claim could not be successfully prosecuted;



the costs of litigation, which in respect of insolvent trading actions, can be significant and erosive to the net return;



general litigation risk, whereby any matter heard by the Court is subject to a level of risk that the claim will not be
established or that a defence will be sustained;



the time taken to further investigate and prosecute the action, which if defended would likely exceed 6 months; and



the financial capacity of the defendants to meet any successful judgement, which is considered on a preliminary basis
at section 6.5.6 below.
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Voidable transactions
In the event that Trading Profits is placed into liquidation at the Second Meeting, certain transactions that occurred at a
time when Trading Profits was insolvent (or caused Trading Profits to become insolvent) and/or where the property of
Trading Profits was disposed of or dealt with inappropriately, may be recovered by the Liquidators under Part 5.7B of the
Act.
This may result in, among other things, a requirement for a third party to return property to Trading Profits and thereby
increase the assets available to the Liquidators and creditors. These are known as voidable transactions.
Corporations Regulation 5.3A.02 requires the Administrators to specify whether there are any transactions that appear to
the Administrators to be potentially voidable transactions in respect of which money, property or other benefits may be
recoverable by a liquidator under Part 5.7B of the Act.
As with insolvent trading, this is a relevant consideration for creditors considering a DOCA as voidable transactions are
only recoverable in liquidation. Accordingly, creditors must assess the advantages to them of a DOCA (which does not
include recoveries from voidable transactions) compared to the likely return to them in a liquidation (which could include
recoveries from voidable transactions).
Voidable transactions may include:


Unfair preference claims: transactions between Trading Profits and its creditors, resulting in an unsecured creditor
receiving a greater amount than it would have received in a winding up. These transactions must have occurred when
Trading Profits was insolvent or have caused Trading Profits to become insolvent;



Uncommercial transactions: transactions which a reasonable person in the place of Trading Profits would not have
entered into, taking into account the benefits and the detriment to Trading Profits, the respective benefits to the other
parties involved and any other related matters. These transactions must have occurred when Trading Profits was
insolvent or have caused Trading Profits to become insolvent;



Unfair loans: a loan agreement where the interest or charges are considered to be extortionate. Unfair loans made to
Trading Profits at any time prior to the Administrators’ appointment may potentially be overturned by the Liquidators,
whether or not Trading Profits was insolvent when the loan was entered into (or any time thereafter); and



Unreasonable director-related transactions: transactions made to or on behalf or for the benefit of a director, or a
close associate, which a reasonable person in the place of Trading Profits would not have entered into, taking into
account the benefits and the detriment to Trading Profits, the respective benefits to the other parties involved and any
other related matters and whether or not Trading Profits was insolvent when the transaction was entered into (or
subsequently became insolvent).

To the extent that information has been available, the Administrators have conducted preliminary investigations in order to
identify potentially voidable transactions, which may increase the funds available to creditors of Trading Profits in the event
of liquidation.
Unfair preference claims
Pursuant to section 588FE of the Act a transaction constitutes an unfair preference if:


Trading Profits and the creditor are parties to the transaction;



the transaction results in the creditor receiving from Trading Profits, in respect of an unsecured debt, more than the
creditor would receive if the transaction were set aside and the creditor were to prove for the debt in a winding up;



the payment was made within six months prior to Administrators’ appointment (Relation Back Period), being
10 November 2018; and



the transaction is an insolvent transaction, having occurred at a time when Trading Profits was insolvent or caused
Trading Profits to become insolvent.

As noted at section 6.3, the period in which Trading Profits is believed to have been insolvent is from 31 January 2018. As
a result, the Administrators have reviewed the period 10 November 2018 to 10 May 2019 to determine whether any
potentially preferential transactions may be recoverable.
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The Administrators have not identified any payments that may constitute an unfair preference claim which may be
pursuable by the Liquidators (if appointed) for the benefit of creditors.
Uncommercial transactions
A liquidator is able to recover money or property associated with transactions entered into by a company where:


a reasonable person in the company’s circumstances would not have entered into the transaction having regard to the
benefit and detriment of the transaction;



the company is insolvent or becomes insolvent because of the transaction; and



the transaction occurred within two years of the appointment of administrators, four years if the transaction was with
a related party or ten years if the transaction was entered into to defeat creditors.

No uncommercial transactions have been identified which the Administrators consider may be capable of being pursued
by the Liquidators (if appointed) for the benefit of creditors.
Unfair loans
Pursuant to section 588FD of the Act, a liquidator is able to treat an unfair loan as voidable. A loan is considered unfair if:


the interest on the loan was extortionate; or



the charges associated with the loan were/are extortionate.

No unfair loans have been identified which the Administrators consider may be capable of being pursued by the
Liquidators (if appointed) for the benefit of creditors.
Unreasonable director related transactions
Pursuant to section 588FDA of the Act a transaction is a voidable unreasonable director-related transaction where:


a transaction occurs between the company and a company director, or a close associate, for the benefit of a director
or a director’s close associate;



a reasonable person in the company’s circumstances would not have entered into the transaction, having regard to
the benefits and detriment to the company of entering the transaction; and



the transaction occurred within four years of the Administrators’ appointment.

If Trading Profits is placed into liquidation, the liquidators would consider whether certain transactions involving the
Directors would constitute voidable unreasonable director-related transactions and be recoverable for the benefit of
creditors.
Wages
The Directors received wages from Trading Profits which appear reasonable for their role in an operation of this size (i.e.
between $10,000 and $70,000 per annum).
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Bevan Marwick loan accounts
The management accounts indicate Mr Marwick was owed $138,434 by Trading Profits relating to his director loan
accounts as set-out below.

Summary of loan account (estimated alloactions)
$
Initial cash contribution

124,367

Ongoing cash contributions

53,391

Payments on behalf of Trading Profits

90,723

Adjustment

1,486

Total contributions

269,968

Cash withdrawal

(129,987)

Payments of personal nature

(1,546)

Total drawings

(131,534)

Total

138,434

Mr Marwick’s unsecured loan accounts comprise the following:


Initial cash contributions of $124,367 in June 2018, followed by further, smaller contributions totalling $53,391 over the
period to April 2019.



Payments made by Mr Marwick personally, purportedly in respect of liabilities of Trading Profits totalling $90,723 from
December 2018 to April 2019. These payments and whether the liabilities were bona fide business expenses have not
been verified.



Payments of a personal nature ($1,546), mostly relating to food and local travel that may be reasonable.



Cash withdrawals (i.e. payments from Trading Profits to Mr Marwick) totalling $129,987 that do not directly correlate,
but appear to be reimbursements for payments made on behalf of Trading Profits and repayment of amounts
advanced. The Liquidators (if appointed) will further review these withdrawals to determine whether they are (i)
unfairly preferential, and/or (ii) an unreasonable director-related transaction and whether this results in claims that
should be pursued for the benefit of all creditors.

The Administrators consider that material cash withdrawals and payments of a personal nature could potentially be
recoverable from Mr Marwick as unreasonable director related transactions and/or unfair preferences. Further
investigations will be undertaken in the event Trading Profits is wound up.
Joel Steinberg loan accounts
The management accounts indicate Mr Steinberg was owed $27,317 by Trading Profits relating to his director loan
accounts as set-out below.

Summary of loan account (estimated alloactions)
$
Ongoing cash contributions

59,533

Payments on behalf of Trading Profits

231,103

Adjustment

9,680

Total contributions

300,316

Cash withdrawal

(243,723)

Payments of personal nature

(29,276)

Total drawings

(272,999)

Total

27,317
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Mr Steinberg’s loan account comprises the following:


Ongoing cash contributions totalling $59,533 from February 2018 to March 2019.



Payments made by Mr Steinberg personally, purportedly in respect of liabilities of Trading Profits totalling $231,103.
These payments, and whether the liabilities were bona fide business expenses, have not been verified.



Manual adjustments totalling $9,680 in favour of Mr Steinberg for, amongst other items, unpaid wages. This amount
has not been verified by the Administrators.



Cash withdrawals (i.e. payments from Trading Profits to Mr Steinberg) totalling $243,723 that do not directly correlate,
but appear to be reimbursements for payments made on behalf of Trading Profits, and repayment of amounts
advanced. The Liquidators (if appointed) will further review these withdrawals to determine whether they are (i)
unfairly preferential, and/or (ii) an unreasonable director-related transaction, and whether this results in claims that
should be pursued for the benefit of all creditors.



Personal expenses of Mr Steinberg totalling $29,276 which were paid by Trading Profits. This amount may be higher
as some amounts of a personal nature (i.e. nightclub expenses) appear to have been pro-rated between the
entertainment expense account and Mr Steinberg’s loan account.



Steinberg Investments holds a registered PPSR against Trading Profits. Further investigation may be required
regarding the validity of this registration in the context of these director related transactions. The security was
registered in August 2018, suggesting the loan account may have been transferred from Mr Steinberg to Steinberg
Investments.

The Administrators consider that material cash withdrawals and payments of a personal nature could potentially be
recoverable from Mr Steinberg as unreasonable director related transactions and/or unfair preferences. Further
investigations will be undertaken in the event Trading Profits is wound up.
Related party security interests
As previously discussed in this Report, related parties of Mr Steinberg (namely Ms Steinberg and Steinberg Investments
hold registered security interests against the assets of Trading Profits for (i) funds advanced, and (ii) director loan accounts.
Steps to enforce these securities had been taken prior to the Administrators’ appointment (e.g. freezing of Trading Profits’
bank accounts), however, the Administrators are not aware of any assets that were recovered via enforcement of these
securities.
The Administrators have not considered the validity and enforceability of these securities given the limited assets of
Trading Profits. Should this position change, the validity of related party securities will be scrutinised.
Recovery from company officers
In order to determine the likelihood of recovery from the related parties in respect of outstanding loan accounts, and any
claims regarding potential unreasonable director related transactions and insolvent trading, the Administrators have
undertaken preliminary investigations into the financial capacity of the Directors to meet any successful claim.
The Administrators have undertaken a search of the records held by Landgate and have identified two properties owned
by Mr Marwick and one property owned by Mr Steinberg. All three properties are secured by mortgages and caveats.
The Administrators are unable to comment at this time on the amount of equity (net of secured creditors), if any, that may
be available from the above properties or the wider asset and liability position of the Directors. Further investigations
would be undertaken in a liquidation.
Finally, the Administrators have reviewed a Director and Officeholder insurance policy maintained by Trading Profits and
consider that it is unlikely to respond to an insolvent trading claim by the Liquidators (or other stakeholders) and therefore
payment of any recovery would be reliant on funds available to the Directors.
Funding to pursue insolvent trading, voidable transactions or company officers
Any creditor with an interest in funding ongoing investigations and potential litigation in the liquidation of Trading Profits
should contact the Administrators/Liquidators at the earliest opportunity.
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Breach of Directors’ duties
Sections 180 to 184 of the Act sets out the duties, obligations and responsibilities imposed on directors, which are
designed to promote good governance and ensure that directors act in the interests of a company. These duties include:


duty of care and diligence;



duty of good faith;



duty not to make improper use of position; and



duty not to make improper use of information.

The recovery actions available to the Liquidators (if appointed) discussed in this Report likely also constitute breaches of
the Directors’ duties. These breaches will be further investigated concurrent to the recovery actions in the event the
Liquidators are appointed and such claims may be run concurrently.

Estimated return to creditors
Set out in the table below is the Administrators’ estimated return to creditors in a liquidation and DOCA scenario:
Estimated return to creditors (cents in the dollar)
DOCA
Priority creditors (excluding contribution from FEG)

Liquidation

High

Low

High

Low

100.0

15.0

26.0

3.3

Secured creditors

-

-

-

-

Unsecured creditors

-

-

13.0

-

Note: Unsecured creditor distribution includes the shortfall to secured creditors

We note the above analysis does not include the distribution to creditors to be made by FEG. In this regard, we estimate
the Proponent may need to provide an additional $157,000 to (i) satisfy the order of priority provided for by section 556
of the Act, and (ii) provide employees with the same return than in liquidation (as required by section 444DA of the Act).
The DOCA Proposal is estimated to generate a shortfall to employees, and no distribution to secured or unsecured
creditors is estimated.
A detailed breakdown is set out below.
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Estimated return to creditors
DOCA
$

Liquidation

Ref

High

Low

High

Low

Cash at bank

7.1

7,809

7,809

7,809

7,809

Cash on hand

7.1

22,000

22,000

22,000

22,000

Plant & equipment

7.1

1,000

500

1,000

500

30,809

30,309

30,809

30,309

(30,809)

(30,309)

(30,809)

(30,309)

Assets available

Total realisations
Realisation costs
Administrators' actual fees (to be approved at Second Meeting)

7.3

Funds available to secured creditors

-

-

-

-

Secured creditors estimated cents / dollar return

-

-

-

-

Funds available after secured creditor distributions and realisation costs

-

-

-

-

-

-

Other amounts available
DOCA contributions

7.2

150,000

150,000

Insolvent trading claim

7.2

-

-

821,883

Unreasonable director related transactions - Mr Marwick

7.2

-

-

65,767

-

Unreasonable director related transactions - Mr Steinberg

7.2

-

-

136,499

-

164,377

Total other amounts available

150,000

150,000

1,024,149

164,377

Total recoveries

150,000

150,000

1,024,149

164,377

7.3

(10,000)

(20,000)

(200,000)

(25,000)

Shortfall on Administrators' actual fees (to be approved at Second Meeting)7.3

(28,204)

(28,704)

(28,204)

(28,704)

(15,000)

(15,000)

Realisation costs
Legal costs
VA forecast fees (to be approved at Second Meeting)

7.3

(5,000)

(15,000)

Deed Administrators' fees & costs (to be approved at second meeting)

7.3

(51,500)

(76,500)

Liquidators' fees & costs (to be approved at second meeting)

7.3

-

Funds available for distribution to priority creditors

-

-

-

(101,500)

(51,500)

55,296

9,796

679,445

44,173

(55,296)

(9,796)

(224,401)

(44,173)

Distributions to priority creditors (excluding contributions from FEG)
Superannuation & wages

4.5.1

Annual leave

4.5.1

-

-

(26,400)

-

Payment in lieu of notice and redundancy

4.5.1

-

-

(43,146)

-

Total distributions to employees
Priority creditors estimated cents / dollar return
Funds available for distribution to unsecured creditors

(55,296)

(9,796)

(293,947)

(44,173)

26.04

3.33

100.00

15.03

-

385,498

-

-

Unsecured creditors
Shortfall on secured creditors' security

4.5.2

Other unsecured creditors

4.5

(123,364)

(123,364)

(808,183)

(808,183)

(1,789,659)

(1,789,659)

(2,167,741)

(2,167,741)

Unsecured creditors estimated cents / dollar return

-

-

12.95

-

Assets available
Cash at bank, cash on hand and the limited plant and equipment of Trading Profits are available to creditors in all DOCA
and liquidation scenarios.
Refer to section 4.3 for a detailed analysis of the assets of Trading Profits as at the Administrators’ appointment.
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Other amounts available
The DOCA contribution is only available in a DOCA scenario and both high and low case assumes all funds are received
and the DOCA is effectuated. As outlined in section 5, we consider there is substantial risk to the receipt of the DOCA
contributions, due to the deferred timing of their payment and the lack of any security or guarantee. If not all DOCA fund
proceeds are received, the DOCA would terminate (unless variations were agreed to by creditors) and Trading Profits
would be placed into liquidation, re-enlivening the prospect of liquidator recoveries.
Liquidator recovery actions are only available in the event Trading Profits is wound up. In a liquidation scenario we have
assumed:


A recovery from insolvent trading claims of 10% of the total claim in the low scenario, and 50% in the high scenario.
These discounts reflect funding risks, litigation risks, defences that may be available and the financial capacity of the
Directors to meet any successful claim. Refer to section 6.3 and 6.4 for more details of the insolvent trading claim
available to the Liquidators (if appointed). This analysis is illustrative only and not representative of the legal strengths
or merits of the claim which have yet not been tested.



A recovery of 50% of personal expenses and funds withdrawn from Trading Profits by the Directors in the high
scenario. No funds are assumed to be recoverable from the loan accounts in the low scenario, due to either financial
capacity or valid defences. Refer to section 6.5.4 for further details of the unreasonable director related transactions
claims available to the Liquidators (if appointed).

Realisation costs
Professional fees and costs will only be paid to the extent sufficient funds are available from (i) asset realisations, (ii) DOCA
contributions, or (iii) liquidator recoveries. Further details regarding the fees and costs of the Administrators, Liquidators (if
appointed), and Deed Administrators (if appointed) can be found in the attached remuneration report.
As outlined in section 5, the DOCA Proposal spans a 20 month period, and provides for substantial additional work for the
Deed Administrators compared to a ‘simple’ DOCA. Given the risks and complexity of the DOCA Proposal, actual time
incurred may exceed $75,000, which would further dilute the estimated return to creditors. As the DOCA Proposal
envisages agreement with the Deed Administrators to cap their fee, we have reflected a lower fee amount in the high
scenario.
Estimated professional fees and costs in a liquidation are heavily informed by the likely time required to further investigate
and prosecute the liquidator recovery actions identified, having regard to the complexities of the claims identified and
possibility that the claims will be contested. To the extent the claims are not pursued after further investigations are
conducted, actual costs may be significantly lower.
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Alternative courses of action and the Administrators’ recommendations
The Administrators are required to provide creditors with a statement of their opinion about each of the courses of action
in respect of which creditors are entitled to vote at the Second Meeting.
The matters requiring the Administrators’ opinion are:


whether it would be in the creditors’ interest for Trading Profits to execute a DOCA, should one be proposed; or



whether it would be in the creditors’ interest for the administration of Trading Profits to end with control reverting
back to the Sole Director; or



whether it would be in the creditors’ interests for Trading Profits to be wound up.

In addition, creditors may resolve to adjourn the Second Meeting for up to 45 business days, however, this is a temporary
postponement only and not an ultimate outcome from Administration.
For the reasons that follow, the Administrators do not recommend that the DOCA Proposal be accepted and,
accordingly, do recommend Trading Profits be wound up.

Administration to end
Creditors may consider ending the administration and returning the control of Trading Profits to the Sole Director.
Generally, such an outcome is only appropriate if Trading Profits is found to be solvent or is otherwise restructured and
returned to solvency whilst in Administration.
Trading Profits is insolvent and, accordingly the Administrators do not recommend that the Administration end and
control be returned to the Sole Director.

DOCA
A DOCA is a binding arrangement between a company and its creditors governing how the company’s affairs will be dealt
with. It aims to maximise the chances of the company, or as much as possible of its business, continuing, or to provide a
better return for creditors than an immediate winding up. A DOCA binds all unsecured creditors, even if they voted
against the proposal.
As outlined in this Report, the Administrators consider that the DOCA Proposal is subject to material risk and may not
provide a better return for any class of creditor. Further, if the DOCA Proposal was accepted priority creditors would not
be eligible to access FEG which, subject to certain caps and limitations, would respond immediately to protect priority
creditors in the event Trading Profits is wound up.
Further details regarding the DOCA Proposal can be found at sections 5 and 7.
Accordingly, the Administrators do not recommend that the DOCA Proposal be accepted.

Trading Profits be wound up
Liquidation is generally recommended when no DOCA proposal has been received or where a DOCA proposal received
does not provide for a better return to creditors or is subject to unacceptable risks.
As the Administrators do not recommend the DOCA Proposal, they do recommend that Trading Profits be placed
into liquidation at the Second Meeting.

Adjournment of Second Meeting
Although not an ultimate outcome that can be recommended, the Administrators do not consider that there is any benefit
or utility in creditors adjourning the Second Meeting for an additional period as significant work to explore all possible
outcomes has already been undertaken and all possibilities exhausted and doing so is only likely to increase costs.
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Remuneration
We enclose a detailed report of our remuneration, called a Remuneration Report.
The remuneration of the Administrators will be considered at the meeting of creditors convened for 17 June 2019.
Information on the creditors meeting and proposed remuneration is enclosed.

Rob Brauer

Administrator
Appendices:
Appendix A: Administrators’ DIRRI
Appendix B: Director’s ROCAP
Appendix C: DOCA Proposal
Appendix D: Remuneration Report
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APPENDIX A: Administrators’ DIRRI
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Declaration of Independence, Relevant Relationships and Indemnities (DIRRI)

Trading Profits Pty Ltd (Administrators Appointed) IIOR and ATFT Victoria Hotel Subiaco Unit Trust
ACN 621 389 142
(Trading Profits)
The Corporations Act and professional standards require the Practitioner/s appointed to an insolvent entity to make
a declaration as to:
their independence generally;
relationships, including

a)

the circumstances of the appointment;

b)

any relationships with the company and others within the previous 24 months;

c)

any prior professional services for the company within the previous 24 months;

d)

that there are no other relationships to declare; and

any indemnities given, or up-front payments made, to the Practitioner.
This declaration is made in respect of ourselves, our partners, the firm McGrathNicol, which for the purpose of this
declaration includes the McGrathNicol Partnership, the McGrathNicol Advisory Partnership and McGrathNicol
Services Pty Ltd.
Independence
We, Robert (Rob) Kirman and Robert (Rob) Brauer of the firm McGrathNicol have undertaken a proper assessment
of the risks to our independence prior to accepting the appointment as joint and several Administrators of Trading
Profits in accordance with the law and applicable professional standards. This assessment identified no real or
potential risks to our independence. We are not aware of any reasons that would prevent us from accepting this
appointment.
Declaration of Relationships

Circumstances of appointment
On 14 March 2019, a staff member of McGrathNicol met with one of the directors of Trading Profits, Bevan
Marwick, to discuss financial and operational issues regarding Trading Profits’ business that had been reported in
the media. Also in attendance was Matthew Noonan-Crowe of Valenti Lawyers, a mutual acquaintance of Mr Boys
and Mr Marwick, who arranged the meeting.
While we do not regard the involvement of Mr Noonan-Crowe as amounting to a formal referral in this instance, to
the extent he was involved, there has been no prior professional relationship between McGrathNicol and Mr
Noonan-Crowe or Valenti Lawyers and therefore this interaction will not present a threat to our independence in
acting as Administrators of Trading Profits.
Between 14 March 2019 and 1 May 2019, Rob Kirman, and various McGrathNicol staff attended the following
3 meetings:


19 March 2019 – Attendees: Matthew Noonan-Crowe, Joel Steinberg (former director of Trading Profits), and
Bevan Marwick;

1



17 April 2019 – Attendees: William Carr of Carr & Co (legal adviser to Bevan Marwick), Dino Travaglini of
Travaglini Corporate Advisory (financial adviser to Bevan Marwick), and Bevan Marwick; and



1 May 2019 – Attendees: Chris Marwick (Bevan Marwick’s father), and Bevan Marwick.

These meetings, were for the purposes of:


gaining a high-level understanding of the current financial position of Trading Profits and receiving updates as
that position developed; and



discussing the types of assistance that McGrathNicol could provide to Trading Profits, including providing an
overview of the various insolvency processes, including the voluntary administration process.

On 10 May 2019, Rob Brauer and McGrathNicol staff members met with Bevan Marwick and provided a consent to
act. Bevan Marwick appointed Rob Kirman and Rob Brauer as Administrators to Trading Profits on the same day.
We received no fees for attending these meetings or for the advice provided.
In our opinion, these meetings do not affect our independence for the following reasons:


It is recognised by the Courts and Australian Restructuring, Insolvency and Turnaround Association’s (ARITA)’s
CoPP that pre-appointment advice on the insolvency process and available options is necessary and does not
amount to an impediment to accepting an appointment;



The nature of the limited scope advice provided, which had an information gathering and planning focus, was
such that it would not be subject to review and challenge during the course of the administration. Nor would
the advice influence our ability to be able to fully comply with the statutory and fiduciary obligations associated
with the administration in an objective and impartial manner.

We have provided no other information or advice to Trading Profits or its directors or secured creditors prior to our
appointment beyond that outlined in this DIRRI.

Relevant Relationships (excluding professional services to the Insolvent)
Neither we, nor our firm, have, or have had, within the preceding 24 months, any relationships with the Trading
Profits, an associate of Trading Profits, a former insolvency practitioner appointed to Trading Profits or any person
or entity that has security over the whole or substantially the whole of the Trading Profits’ property.

Prior professional services to the Insolvent
Neither we, nor our firm, have provided any professional services to Trading Profits, in the previous 24 months.

No other relevant relationships to disclose
There are no other known relevant relationships, including personal, business and professional relationships, from
the previous 24 months with Trading Profits, an associate of Trading Profits, a former insolvency practitioner
appointed to Trading Profits or any person or entity that has security over the whole or substantially the whole of
Trading Profits’ property that should be disclosed.
Indemnities and Up-front Payments
We have been provided with the following funding proposal for remuneration and expenses incurred in the conduct
of this Administration:
Name

Relationship with the
Company

Nature of Indemnity or Payment

Bevan Marwick

Shareholder and sole director
of Trading Profits

The Administrators have received an upfront
payment of $27,000, consisting of $22,000 sourced
2

from the assets of Trading Profits and $5,000
sourced from Bevan Marwick’s personal funds, to
cover fees and expenses associated with the
administration of Trading Profits.
A condition of the funding is the return of funds
to the capped value of $5,000 should funds in
excess of this sum be recovered from Trading
Profits’ transactional bank account. If less than
$5,000 is recovered, the actual amount recovered
will be refunded to Mr Marwick.
To the extent that funds are utilised to pay the
Administrators’ fees, they will not be drawn until
approval is obtained according to the
requirements of the Corporations Act.

Dated: 15 May 2019

...........................................................................
Rob Kirman, Administrator

..............................................................................
Rob Brauer, Administrator

Note:

1

If the circumstances change or new information is identified, we are required under the Corporations Act
2001 and the ARITA Code of Professional Practice to update this Declaration and provide a copy to
creditors with our next communication, as well as table a copy of any replacement Declaration at the next
meeting of the insolvent’s creditors.

2

Any relationships, indemnities or up-front payments disclosed in the DIRRI must not be such that the
Practitioner is no longer independent. The purpose of components B and C of the DIRRI is to disclose
relationships that, while they do not result in the Practitioner having a conflict of interest or duty, ensure
that creditors are aware of those relationships and understand why the Practitioner nevertheless remains
independent.

Please note that the presentation of the above information is in accordance with the standard format suggested by
ARITA.

3
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APPENDIX C: DOCA Proposal
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APPENDIX D: Administrators’ Remuneration Report
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Remuneration Approval Report
Trading Profits Pty Ltd (Administrators Appointed)
IIOR & ATFT Victoria Hotel Subiaco Unit Trust
10 June 2019
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Declaration
We, Rob Brauer and Rob Kirman of McGrathNicol, have undertaken a proper assessment of this remuneration
claim for our appointment as Administrators of Trading Profits in accordance with the law and applicable
professional standards. We are satisfied that the remuneration claimed is in respect of necessary work, properly
performed, or to be properly performed, in the conduct of this matter.

Executive summary
To date, no remuneration or internal disbursements have been approved and paid in this administration.
This remuneration approval report details approval sought for the following remuneration and internal
disbursements (with a profit element). Note, despite the quantum of remuneration approval sought, this
remuneration will only be paid if assets of Trading Profits or other realisations are sufficient to meet the cost. If
they are note, remuneration will be limited to funds available. At present, the total assets realised by the
Administrators totals $29,789 and therefore, our remuneration will be limited to this amount unless further assets
are realised or other recoveries are made.

Remuneration if the DOCA proposal is approved and executed
Approvals sought

Report Reference

Amount (ex GST)

Remuneration
Retrospective remuneration of Administrators

3.1

$59,013

Prospective remuneration of Administrators*
from 1 June 2019 to 17 June 2019

3.2.1

$15,000

Prospective remuneration of Administrators*
from 17 June 2019 until DOCA execution

3.2.1

$25,000

Prospective remuneration of Deed Administrators*

3.2.2

$50,000

Total Remuneration (Deed of Company Arrangement)

$149,013

Internal disbursements (with a profit element)
Prospective internal disbursements (17 June 2019 – DOCA
execution)

4.2.1

$500

Prospective internal disbursements (Execution of the DOCA completion)*

4.2.1

$1,500

Total internal disbursements (with a profit element)

$2,000

* Approval sought for future remuneration and internal disbursements (with a profit element) is based on an
estimate of the work necessary to the completion of the Voluntary Administrators’ role and our role as
Liquidators. Should additional work be necessary beyond what is contemplated, further approval may be
sought from creditors.
Please refer to the report section references detailed in the above table for full details of the calculation and
composition of the remuneration and internal disbursements for which approval is sought.
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Remuneration if Trading Profits is placed into liquidation
Approvals sought

Report Reference

Amount (ex GST)

Remuneration
Retrospective remuneration of Administrators

3.1

$59,013

Prospective remuneration of Administrators*
from 1 June 2019 to 17 June 2019

3.3.1

$15,000

Prospective remuneration of Liquidators*

3.3.2

$50,000

Total Remuneration (Liquidation)

$124,013

Internal disbursements (with a profit element)
Prospective internal disbursements (Liquidation)*

4.2.2

Total internal disbursements (with a profit element)

$1,500
$1,500

* Approval sought for future remuneration and internal disbursements (with a profit element) is based on an
estimate of the work necessary to the completion of the Voluntary Administrators’ role and our role as
Liquidators. Should additional work be necessary beyond what is contemplated, further approval may be
sought from creditors.
Please refer to the report section references detailed in the above table for full details of the calculation and
composition of the remuneration and internal disbursements for which approval is sought.

Remuneration
Retrospective remuneration
We will request that the following resolution be passed to approve our retrospective remuneration. Details to
support these resolution are included further below.
Retrospective remuneration resolution
Resolution 1: 10 May 2019 – 31 May 2019

Appointment Type
Voluntary Administration

Total retrospective remuneration resolution

Amount (ex GST)
$59,013
$59,013

Resolution 1: from 10 May 2019 to 31 May 2019

“That the remuneration of the Administrators, their partners and staff, for the period from 10 May 2019 to 31 May
2019, calculated at hourly rates detailed in the Initial Remuneration notice dated 15 May 2019, is determined in
the sum of $59,013, exclusive of GST, is hereby approved for payment, from funds as and when they come to
hand.”
We will withdraw funds from the administration account in respect of the Administrators’ remuneration
immediately upon approval if funds are available. If funds are not available, we will withdraw funds progressively
over time as funds become available.
The table overleaf sets out the time charged to each major task area by staff members working on the Voluntary
Administration for the period 10 May 2019 to 31 May 2019, which is the basis of Resolution 1. More detailed
descriptions of the tasks performed within each task area, are contained further in this section.
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Resolution 1: from 10 May 2019 to 31 May 2019

Trading Profits Pty Ltd - summary of Administrators' fees by category of work undertaken for the period 10 May 2019 to 31 May 2019
Name

Position

$/hour Total hours

Total $

Assets

Creditors

Hours

$

Employees

Hours

$

Investigation

Hours

$

Administration

Hours

$

$

Rob Brauer

Partner

630

12.0

7,560.0

-

-

6.1

3,843

-

-

-

Employee A

Director

575

14.2

8,165

-

-

3.2

1,840

-

-

4.0

Employee B

Director Professional Practice

536

0.5

290

0.5

290

Employee C

Assistant Manager

420

71.3

29,946

4.7

1,974

39.1

16,422

4.1

1,722

13.1

Employee D

Accountant

300

37.8

11,340

1.4

420

16.8

5,040

8.6

2,580

-

Employee E

Treasury Coordinator

330

0.3

99

-

-

-

-

-

-

-

Employee F

Treasury Administrator

330

1.9

627

-

-

-

-

-

-

1.9

627

-

-

Employee G

Doc. Management Assistant

170

4.0

680

-

-

-

-

-

-

-

-

4.0

680

Employee H

Personal Assistant

170

1.8

306

-

-

1.2

204

-

-

-

-

0.6

102

143.8

59,013

66.9

27,639

39.1

16,249

Total approval sought (excluding GST)
Total approval sought (including GST)

Average hourly rate ($)

-

6.1

-

2,394

-

-

12.7

4,302

-

19.0

-

Hours

2,300
5,502

5.9

3,717

7.0

4,025

-

-

10.3

4,326

-

11.0

3,300

-

0.3

99

8,429

64,914

410
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413

339

4

444

416

The below table sets out a detailed description of work undertaken by the Administrators for the period 10 May
2019 to 31 May 2019, which is the basis of Resolution 1.
Resolution 1: from 10 May 2019 to 31 May 2019
Task Area

General Description

Includes

Assets
6.1 Hours
$2,394

Monies



Secure bank accounts



Secure funds obtained from the director
from sale of Trading Profits’ stock and
receipt of trading revenue

Plant and Equipment



Liaise with auctioneers regarding
potential realisation strategies

Assets subject to specific
charges and security
interests



Search the PPS register



Contact secured parties regarding
collection of assets



Review equity position of the vehicle



Review leasing documents



Liaise with owners/lessors



Receive and respond to creditor
enquiries



Prepare initial correspondence to
creditors and their representatives



Notify PPSR registered creditors of
appointment



Prepare correspondence to secured
creditors



Disclaim motor vehicle



Respond to secured creditors’ queries



Corresponding with secured creditors
regarding competing loan priorities



Meeting with secured creditors

Creditor reports



Prepare Administrator’s Report and
Remuneration Report

Deal with proofs of debt
(POD)



Receive PODs from claimants



Review PODs prior to the First Meeting

Leasing

Creditors
66.9 Hours
$27,639

Creditor Enquiries, Requests
& Directions

Secured creditor reporting
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Task Area

Employees
12.7 Hours
$4,302

General Description

Includes

Meeting of Creditors



Prepare and send meeting notices



Advertise notice of meeting



Prepare meeting file



Attend first meeting of creditors



Prepare and lodge minutes of meeting(s)
with Australian Securities and
Investments Commission (ASIC)



Respond to stakeholder queries and
questions following the meeting



Receive and follow up employee
enquiries



Prepare correspondence in response to
employee’s queries



Review employee files and company’s
books and records



Reconcile superannuation accounts



Send initial request to directors for
Report on Company Activity & Property



Obtain company books and records



Review company’s books and records



Prepare comparative financial statements



Preliminary review of potential
liquidation recoveries including:

Employee queries

Calculation of entitlements

Investigation
19.0 Hours
$8,429

Administration
39.1 Hours
$16,249

Conduct investigations

Document maintenance/file
review/checklist

Insurance

Bank account
administration



insolvent trading claims



preference payments



uncommercial transactions;



unfair loans; and



director-related transactions



Maintain physical and electronic
engagement file



Update checklists



Correspond with insurer regarding initial
and ongoing insurance requirements



Review insurance policies



Correspond with insurer regarding
Directors’ and Officers’ policy



Prepare correspondence to open



Request bank statements
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Task Area

General Description

Includes

ASIC forms



Prepare and lodge ASIC forms

ATO and other statutory
reporting



Notify of appointment

Planning/Review



Discuss status of external administration



Reviewing various correspondence



Reviewing Administrators report (s439A)

Prospective remuneration (DOCA Scenario)
From the date that this Report to Creditors is distributed, substantial conditions precedent must be satisfied prior
to the execution of the DOCA, albeit the Administrators will endeavour to execute the DOCA as soon after the
Second Meeting of Creditors as practicable. We will therefore request that the resolutions be passed to approve
the prospective remuneration of the Administrators of Trading Profits from 17 June 2019 until execution of the
DOCA.
Details to support these resolutions are included further below.
Prospective remuneration resolutions

Appointment Type

Amount (ex GST)

Resolution 2: 1 June 2019 to 17 June 2019

Voluntary Administration

$15,000

Resolution 3: 17 June 2019 until DOCA execution

Voluntary Administration

$25,000

DOCA

$50,000

Resolution 4: DOCA execution to completion
Total Prospective remuneration resolutions

$90,000

Prospective remuneration of the Voluntary Administrators where a DOCA is executed
Resolution 2: from 1 June 2019 to 17 June 2019

“That the prospective remuneration of the Administrators, to a maximum amount of $15,000, exclusive of GST,
calculated on hours spent at the rates detailed in the Initial Remuneration notice dated 15 May 2019, for the
period from 1 June 2019 to 17 June 2019, is hereby approved for payment, from funds as and when they come to
hand.”
This resolution covers the period between this Report to creditors being prepared and issued, and the date of the
Second Meeting.
We will withdraw funds from the administration account in respect of the Administrators’ remuneration
progressively over time as funds become available and only once it is incurred. If actual costs incurred are below
the capped amount, the Administrators’ are only authorised to draw the amount incurred. If actual costs incurred
exceed the amount approved, the Administrator will seek further approval from creditors.
The below table sets out the expected costs and a detailed description of the work by task area to be undertaken
on the Voluntary Administration for the period 1 June 2019 to 17 June 2019, which is the basis of Resolution 2.
Resolution 2: from 1 June 2019 to 17 June 2019
Task Area

General Description

Includes

Assets
$1,000

Plant and Equipment



Leasing





Liaise with auctioneers regarding assets
recovered from site
Realise assets
Account for proceeds
Review asset listings from auctioneers



Liaise with owners/lessors
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Task Area

General Description

Includes

Creditors
$9,000

Creditor Enquiries



Receive and respond to creditor
enquiries

Secured creditor reporting



Respond to secured creditors’ queries

Creditor reports



Prepare Administrators’ Report to
creditors

Deal with proofs of debt
(POD)




Receive PODs from claimants
Review PODs prior to meeting

Meeting of Creditors






Prepare and send meeting notices
Advertise notice of meeting
Prepare meeting file
Prepare and lodge minutes of meeting(s)
with Australian Securities and
Investments Commission (ASIC)
Respond to stakeholder queries and
questions following the meeting
Review and analyse DOCA proposal
received on 7 June 2019
Update creditors reports to reflect
analysis of DOCA proposal




Employees
$1,500

Employee queries




Investigation
$2,000

Conduct investigations






Administration
$1,500

Receive and follow up employee
enquiries
Prepare correspondence in response to
employee’s queries
Review company’s books and records
Review specific transactions and liaise
with directors regarding certain
transactions (if required)
Finalise preliminary investigations of
potential liquidation recoveries
including:
 insolvent trading claims
 preference payments
 uncommercial transactions;
 unfair loans; and
 director-related transactions

ASIC reporting



Liaise with ASIC

Document maintenance/file
review/checklist



Maintain physical and electronic
engagement file
Update checklists


Insurance






Identify potential issues requiring
attention of insurance specialists
Correspond with insurer regarding initial
and ongoing insurance requirements
Review insurance policies
Correspond with previous brokers

ASIC forms




Prepare and lodge ASIC forms
Correspond with ASIC regarding
statutory forms

Planning/Review



Discuss status of external administration
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Task Area

General Description

Includes

Books and records /
storage



Send job files to storage

Resolution 3: from 17 June 2019 until the DOCA is executed

“That the prospective remuneration of the Administrators, to a maximum amount of $25,000, exclusive of GST,
calculated on hours spent at the rates detailed in the Initial Remuneration notice dated 15 May 2019, for the
period from 17 June 2019 until the execution of the DOCA, is hereby approved for payment, from funds as and
when they come to hand.”
This resolution covers the period between this the date of the Second meeting and the date in which the DOCA is
executed (subject to approval).
We will withdraw funds from the administration account in respect of the Administrators’ remuneration
progressively over time as funds become available and only once it is incurred. If actual costs incurred are below
the capped amount, the Administrators’ are only authorised to draw the amount incurred. If actual costs incurred
exceed the amount approved, the Administrator will seek further approval from creditors.
The below table sets out the expected costs and a detailed description of the work by task area to be undertaken
by the Administrators for the period from 17 June 2019 until the DOCA is executed, which is the basis of
Resolution 3.
Resolution 3: from 17 June 2019 until the DOCA is executed
Task Area

General Description

Includes

Assets
$1,000

Plant and Equipment



Creditors
$9,000





Liaise with auctioneers regarding assets
recovered
Realise assets
Account for proceeds
Review asset listings from auctioneers

Leasing



Liaise with owners/lessors

Creditor Enquiries



Receive and respond to creditor
enquiries

Secured creditor enquiries



Respond to secured creditors’ queries

Secured creditor claims



Review and finalise deed of assignment
of debt from Gramercy to Steinberg
Investments
Review and finalise deed of assignment
of debt from Janet Steinberg to
Steinberg Investments
Deal with any other condition precedent
required by Steinberg Investments




Unsecured creditor claims





Settle proposed compromise of $40,000
debt with the ATO as outlined in the
DOCA proposal
Review and finalise deed of settlements
drafted for unsecured creditors who
hold personal guarantees, to be paid
from funds outside the DOCA proposal

Creditor reports



Prepare Administrators’ Report to
creditors

Deal with proofs of debt
(POD)




Receive PODs from claimants
Review PODs prior to meeting
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Task Area

General Description

Includes

Meeting of Creditors








Employees
$10,000

Employee queries




Administration
$5,000

Prepare and send meeting notices
Advertise notice of meeting
Prepare meeting file
Prepare and lodge minutes of meeting(s)
with Australian Securities and
Investments Commission (ASIC)
Respond to stakeholder queries and
questions following the meeting
Review and analyse DPCA proposal
received
Receive and follow up employee
enquiries
Prepare correspondence in response to
employee’s queries

Employee meetings



Convene meeting of employees to:
 consider prejudicial DOCA; and
 resolve to approve prejudicial DOCA

Document maintenance/file
review/checklist



Maintain physical and electronic
engagement file
Update checklists


Insurance






Identify potential issues requiring
attention of insurance specialists
Correspond with insurer regarding initial
and ongoing insurance requirements
Review insurance policies
Correspond with previous brokers

ASIC forms




Prepare and lodge ASIC forms
Correspond with ASIC regarding
statutory forms

Planning/Review



Discuss status of external administration

Books and records /
storage



Send job files to storage

Prospective remuneration of the Deed Administrators where a DOCA is executed
We will request that the following resolution be passed to approve our prospective remuneration as Deed
Administrators where a DOCA is executed. Details to support these resolution are included further below.
Resolution 4: from execution of the DOCA to completion

“That the prospective remuneration of the Deed Administrators, to a maximum amount of $50,000, exclusive of
GST, calculated on hours spent at the rates detailed in the Initial Remuneration notice dated 15 May 2019, for the
period from the execution of the DOCA until completion, is hereby approved for payment, from funds as and
when they come to hand.”
This resolution covers the period between the execution of the DOCA and completion of the external
administration.
We will withdraw funds from the administration account in respect of the Deed Administrators’ remuneration
progressively over time as funds become available and only once it is incurred. If actual costs incurred are below
the capped amount, the Deed Administrators’ are only authorised to draw the amount incurred. If actual costs
incurred exceed the amount approved, the Deed Administrator will seek further approval from creditors.
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The below table sets out the expected costs and a detailed description of the work by task area to be undertaken
on the DOCA for the period from execution of the DOCA until completion, which is the basis of Resolution 4.
Resolution 4: from execution of the DOCA to completion
Task Area

General Description

Includes

Assets
$5,000

Plant and Equipment





Realise assets
Account for proceeds
Review asset listings from auctioneers

Assets subject to specific
charges and security
interests



Finalise outstanding hire purchase
matter

Other Assets



Realise other assets (if identified)

Creditor Enquiries, Requests
& Directions



Receive and respond to creditor
enquiries
Maintain creditor request log
Reviewing and preparing
correspondence to creditors and their
representatives
Consider reasonableness of creditor
requests
Obtain legal advice on requests
Document reasons for not complying
with requests or directions
Compile information requested by
creditors

Creditors
$10,000









Employees
$10,000

Secured creditor reporting



Respond to secured creditors’ queries

Deal with proofs of debt
(POD)



Receive PODs from claimants

Shareholder queries



Respond to shareholder enquires

Employee queries



Receive and follow up employee
enquiries
Prepare letters to employees advising of
their entitlements and options available
Prepare correspondence in response to
employee’s queries



Calculation of entitlements








Calculate employee entitlements
Review employee files and company’s
books and records
Reconcile superannuation accounts and
calculate amounts owed
Prepare and lodge Superannuation
Guarantee Statements with the
Australian Taxation Office (ATO) to
register the claim for superannuation
Review awards
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Task Area

General Description

Includes

Dividend
$20,000

Dividend procedures









Administration
$5,000

Document maintenance/file
review/checklist





Insurance




Bank account
administration






Correspond with creditors regarding
dividend
Receive and adjudicate PODs
Advertise intention to declare dividend
Obtain clearance from ATO
Calculate increasing or decreasing
adjustment regarding ATO’s claim
Calculate equalising dividend
Calculate and pay dividend to each class
of creditor
Conduct first month, then six monthly
file reviews
Maintain physical and electronic
engagement file
Update checklists
Correspond with previous brokers (if
required)
Finalise Administrators’ insurance
Prepare correspondence to open and
close accounts
Request bank statements
Perform bank account reconciliations
Correspond with bank regarding specific
transfers

ASIC forms




Prepare and lodge ASIC forms
Correspond with ASIC regarding
statutory forms

ATO and other statutory
reporting




Notify of appointment
Prepare BAS

Planning/Review



Discuss status of external administration

Books and records /
storage




Deal with records in storage
Send job files to storage

WIP Review



Reviewing and analysing Deed
Administrators’ fees
Tracking Deed Administrators’
disbursements



Prospective remuneration (Liquidation scenario)
Where Trading Profits is to be placed into liquidation, we request that the following resolutions be passed to
approve the prospective remuneration of the Voluntary Administrators from 1 June 2019 to 17 June 2019 and our
subsequent remuneration as liquidators from 17 June 2019 to completion.
Details to support these resolutions are included further below.
Prospective remuneration resolution(s)

Appointment Type

Amount (ex GST)

Resolution 5: 1 June 2019 to 17 June 2019

Voluntary Administration

$15,000

Resolution 6: 17 June 2019 to completion

Liquidation

$50,000

Total Prospective remuneration resolutions
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Prospective remuneration of the Voluntary Administrators (Liquidation scenario)
Resolution 5: from 1 June 2019 to 17 June 2019

“That the prospective remuneration of the Administrators, to a maximum amount of $15,000, exclusive of GST,
calculated on hours spent at the rates detailed in the Initial Remuneration notice dated 15 May 2019, for the
period from 1 June 2019 to 17 June 2019, is hereby approved for payment, from funds as and when they come to
hand.”
This resolution covers the period between this Report to creditors being prepared and issued, and the date of the
Second Meeting.
We will withdraw funds from the administration account in respect of the Administrators’ remuneration
progressively over time as funds become available and only once it is incurred. If actual costs incurred are below
the capped amount, the Administrators’ are only authorised to draw the amount incurred. If actual costs incurred
exceed the amount approved, the Administrator will seek further approval from creditors.
The below table sets out the expected costs and a detailed description of the work by task area to be undertaken
on the Voluntary Administration for the period 1 June 2019 to 17 June 2019, which is the basis of Resolution 5.
Resolution 5: from 1 June 2019 to 17 June 2019
Task Area

General Description

Includes

Assets
$1,000

Plant and Equipment



Creditors
$9,000





Liaise with auctioneers regarding assets
recovered from site
Realise assets
Account for proceeds
Review asset listings from auctioneers

Leasing



Liaise with owners/lessors

Creditor Enquiries



Receive and respond to creditor
enquiries

Secured creditor reporting



Respond to secured creditors’ queries

Creditor reports



Prepare Administrators’ Report to
creditors

Deal with proofs of debt
(POD)




Receive PODs from claimants
Review PODs prior to meeting

Meeting of Creditors






Prepare and send meeting notices
Advertise notice of meeting
Prepare meeting file
Prepare and lodge minutes of meeting(s)
with Australian Securities and
Investments Commission (ASIC)
Respond to stakeholder queries and
questions following the meeting
Review and analyse DOCA proposal
received on 7 June 2019
Update creditors reports to reflect
analysis of DOCA proposal




Employees
$1,500

Employee queries




Receive and follow up employee
enquiries
Prepare correspondence in response to
employee’s queries
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Task Area

General Description

Includes

Investigation
$2,000

Conduct investigations






Administration
$1,500

Review company’s books and records
Review specific transactions and liaise
with directors regarding certain
transactions (if required)
Finalise preliminary investigations of
potential liquidation recoveries
including:
 insolvent trading claims
 preference payments
 uncommercial transactions;
 unfair loans; and
 director-related transactions

ASIC reporting



Liaise with ASIC

Document maintenance/file
review/checklist



Maintain physical and electronic
engagement file
Update checklists


Insurance






Identify potential issues requiring
attention of insurance specialists
Correspond with insurer regarding initial
and ongoing insurance requirements
Review insurance policies
Correspond with previous brokers

ASIC forms




Prepare and lodge ASIC forms
Correspond with ASIC regarding
statutory forms

Planning/Review



Discuss status of external administration

Books and records /
storage



Send job files to storage

Prospective remuneration of the Liquidators (Liquidation scenario)
Resolution 6: from 17 June 2019 to completion

“That the prospective remuneration of the Liquidators, to a maximum amount of $50,000, exclusive of GST,
calculated on hours spent at the rates detailed in the Initial Remuneration notice dated 15 May 2019, for the
period from 17 June 2019 until the work undertaken in the estimation of remuneration is complete, or the time
charges for work undertaken exceeds the capped fee amount (whichever occurs first), is hereby approved for
payment, from funds as and when they come to hand.”
We will withdraw funds from the liquidation account in respect of the Liquidators’ remuneration progressively over
time as funds become available and only once it is incurred. If actual costs incurred are below the capped
amount, the Liquidators’ are only authorised to draw the amount incurred. If actual costs incurred exceed the
amount approved, the Liquidator may seek further approval from creditors.

D14.2-190608-TRADPRO01-Rem Report-ZB(AB) DOCA

14

The below table sets out the expected costs and a detailed description of the work by task area to be undertaken
on the Liquidation for the period 17 June 2019 to completion, which is the basis of Resolution 6.
Resolution 6: from 17 June 2019 to completion
Task Area

General Description

Includes

Assets
$3,000

Plant and Equipment






Creditors
$10,000

Assets subject to specific
charges and security
interests



Finalise outstanding hire purchase
matter

Other Assets



Realise other assets (if identified)

Creditor Enquiries, Requests
& Directions



Receive and respond to creditor
enquiries
Maintain creditor request log
Reviewing and preparing
correspondence to creditors and their
representatives
Consider reasonableness of creditor
requests
Obtain legal advice on requests
Document reasons for not complying
with requests or directions
Compile information requested by
creditors








Secured creditor reporting



Considering the validity and
enforceability of securities if assets are
identified
Respond to secured creditors’ queries

Creditor reports



Prepare Statutory Report by Liquidator

Deal with proofs of debt
(POD)



Receive PODs from claimants

Meeting of Creditors (only
if requested)






Prepare and send meeting notices
Advertise notice of meeting
Prepare meeting file
Prepare and lodge minutes of meeting(s)
with Australian Securities and
Investments Commission (ASIC)
Respond to stakeholder queries and
questions following the meeting





Employees
$10,000

Liaise with auctioneers regarding assets
recovered from site
Realise assets
Account for proceeds
Review asset listings from auctioneers

Shareholder queries



Respond to shareholder enquires

Employee queries



Receive and follow up employee
enquiries
Prepare letters to employees advising of
their entitlements and options available
Prepare correspondence in response to
employee’s queries




D14.2-190608-TRADPRO01-Rem Report-ZB(AB) DOCA

15

Task Area

General Description

Includes

Fair Entitlements Guarantee
(FEG)






Correspond with FEG
Prepare verification spreadsheet
Prepare FEG quotations
Complete FEG questionnaires

Calculation of entitlements




Calculate employee entitlements
Review employee files and company’s
books and records
Reconcile superannuation accounts and
calculate amounts owed
Prepare and lodge Superannuation
Guarantee Statements with the
Australian Taxation Office (ATO) to
register the claim for superannuation
Review awards





Investigation
$20,000

Conduct investigations






ASIC reporting




Administration
$7,000

Document maintenance/file
review/checklist





Insurance




Bank account
administration






Reviewing feasibility of pursuing
insolvent trading claims
Reviewing other potential liquidation
recoveries including:
 unfair preference payments
 uncommercial transactions;
 unfair loans; and
 director-related transactions
Prosecuting liquidator recovery actions
as applicable
Preparing Liquidators’ investigation file
Preparing and lodging statutory
investigation report
Liaise with ASIC
Conduct first month, then six monthly
file reviews
Maintain physical and electronic
engagement file
Update checklists
Detailed review of insurance policies,
including Directors’ and Officers’ policies
Correspond with previous brokers (if
required)
Prepare correspondence to open and
close accounts
Request bank statements
Perform bank account reconciliations
Correspond with bank regarding specific
transfers

ASIC forms




Prepare and lodge ASIC forms
Correspond with ASIC regarding
statutory forms

ATO and other statutory
reporting




Notify of appointment
Prepare BAS

Planning/Review



Discuss status of external administration
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Task Area

General Description

Includes

Books and records /
storage




Deal with records in storage
Send job files to storage

WIP Review



Reviewing and analysing Liquidators’
fees
Tracking Liquidators’ disbursements



Estimated future remuneration
In preparing this report, we do not anticipate that we will have to ask creditors to approve any further
remuneration. However, should the liquidation or deed administration not proceed as expected, we will advise
creditors and we may seek approval of further remuneration.

Total remuneration reconciliation
Total remuneration reconciliation (Deed of Company Arrangement)
At this point in time we estimate that the total remuneration for the Voluntary Administration and future Deed of
Company Arrangement will be $149,013 (GST exclusive), as shown in the table below. This is subject to the
following variables, which may have a significant effect on this estimate and that we are unable to determine as
yet:


the time required to satisfy the substantial conditions precedent; and



the identification of further assets and subsequent review of security interests.
Remuneration type

Amount (ex GST)

Current remuneration approval being sought:
Administrators’ retrospective remuneration approval (refer to section 3.1)

$59,013

Administrators’ prospective remuneration approval from 1 June 2019 to 17 June
2019 (refer to section 3.2.1)

$15,000

Administrators’ prospective remuneration approval from 17 June 2019 until
execution of DOCA

$25,000

Deed Administrators’ prospective remuneration approval from 17 June to
completion (refer to section 3.2.3)

$50,000

Estimated total remuneration

$149,013

The Administrators’ remuneration is expected to exceed the estimate provided in our Initial Remuneration Notice
dated 15 May 2019, which estimated remuneration of $30,000 to $60,000 (excluding GST), for reasons that
include:


dealing with significant creditor enquiries;



negotiation with the landlord;



substantial reviews into potential actions available to a liquidator;



significant correspondence with related parties purporting to hold security;



dealing with the DOCA Proposal and updating this Report accordingly; and



difficulties recovering books and records from the Former Director.

We have provided an explanation of the tasks that remain to be completed, including our estimated costs to
complete those tasks, to support our current remuneration approval request, at section 3.2.3 of this report.
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Total remuneration reconciliation (Liquidation)
At this point in time we estimate that the total remuneration for the Voluntary Administration and future
Liquidation will be $124,013 (GST exclusive), as shown in the table below. This is subject to the following
variables, which may have a significant effect on this estimate and that we are unable to determine as yet:


the time that may be required to obtain books and records from parties that hold them;



where viable legal claims are identified, the timeframe to resolution becomes significantly impacted by
the conduct of the defendant and their willingness to resolve the claim by a negotiated settlement, as
well as court timeframes, both of which are difficult to predict; and



the identification of further assets and subsequent review of security interests.
Remuneration type

Amount (ex GST)

Current remuneration approval being sought:
Administrators’ retrospective remuneration approval (refer to section 3.1)

$59,013

Administrators’ prospective remuneration approval (refer to section 3.3.1)

$15,000

Liquidators’ prospective remuneration approval (refer to section 3.3.2)

$50,000

Estimated total remuneration

$124,013

The Administrators’ remuneration is expected to exceed the estimate provided in our Initial Remuneration Notice
dated 15 May 2019, which estimated remuneration of $30,000 to $60,000 (excluding GST), for reasons that
include:


dealing with significant creditor enquiries;



negotiation with the landlord;



substantial reviews into potential actions available to a liquidator;



significant correspondence with related parties purporting to hold security;



dealing with the proposed DOCA and updating this Report accordingly;



inclusion of an estimate to pursue liquidator recovery actions given certain claims now appear available
which was unknown at the time the original estimate was provided; and



difficulties recovering books and records from the Former Director.

We have provided an explanation of the tasks that remain to be completed, including our estimated costs to
complete those tasks, to support our current remuneration approval request, at section 3.3.2 of this report.

Likely impact on dividends
It is both reasonable and appropriate for a professional service provider to be remunerated for their services. An
external administrator is entitled to be remunerated for necessary work that is properly performed. That work
generates the funds that may be recovered for the benefit of creditors and other stakeholders.
The impact of the approval of the external administrator’s remuneration is that the remuneration will then be paid
provided sufficient funds are generated to enable it to be paid. The remuneration will be paid from those funds
that are generated prior to the payment of most creditors in the external administration.
It is noted that funds would only be available to any stakeholder as a consequence of the work necessarily
undertaken by the external administrator.
If a dividend or distribution is to be paid to stakeholders during the Liquidation, there is also necessary work that
must be undertaken by the external administrator to properly adjudicate on claims and distribute any available
funds.
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Remuneration recovered from external sources
As disclosed in the Administrators’ DIRRI, Mr Marwick contributed $22,000 to cover fees and expenses sourced from
the sale of stock and receipt of trading revenue of Trading Profits.

Disbursements
Disbursements are paid for by McGrathNicol and are recovered from the Administration bank account.
Disbursements are divided into two types:


External disbursements- these are recovered at cost. Examples are travel, accommodation, postage,
advertising, couriers and search fees.



Internal disbursements – these disbursements are charged at a rate which recoups both fixed and variable
costs and may include an element of profit or advantage to the External Administrator or a related party
of the External Administrator. Examples are printing and data storage. The recovery of these costs must
be on a reasonable commercial basis. Details of the basis of recovery of each of these costs is discussed
below.

We have undertaken a proper assessment of disbursements claimed for the Administration, in accordance with the
law and applicable professional standards. We are satisfied that the disbursements claimed are necessary and
proper.

External disbursements
External disbursements are recovered at cost. Creditors are not required to approve these types of disbursements,
but details are provided to account to creditors, including the basis of charging for these types of disbursements.
Creditors are entitled to question the incurring of the disbursements and can challenge the disbursements in
Court.
The following external disbursements have been paid by McGrathNicol and relate to the Voluntary Administration.
These amounts will be reimbursed to McGrathNicol at cost from the Voluntary Administration bank account:
External disbursements at cost for the period 10 May 2019 to 31 May 2019
Postage

Amount ($)
(GST exclusive)
$452.72

Staff vehicle use ($0.68 per km)**

$35.76

Total

$488.48

** These rates are deemed reasonable by the Australian Taxation Office.

Internal disbursements
Internal disbursements may have an element of profit or advantage to the External Administrator or a related
party of the External Administrator. Creditors are required to approve these types of disbursements.
Future internal disbursements (DOCA Scenario)
We will request that the following prospective resolutions be passed to approve our future internal disbursements
that may have an element of profit or advantage.
Prospective internal disbursement resolution(s)
Resolution 7: 17 June 2019 until DOCA execution

Appointment Type
Voluntary Administration

Resolution 8: 17 June 2019 – completion
Total prospective internal disbursement resolutions
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Resolution 7 from 17 June 2019 until the DOCA is executed

“That the internal disbursements (that may have an element of profit or advantage to a related party) of the
Administrators from 17 June 2019 until the DOCA is executed, calculated at the rates as detailed in the Initial
Remuneration Notice dated 15 May 2019, are approved up to a capped amount of $500, exclusive of GST.”
We will withdraw funds from the administration account in respect of the Administrators’ future internal
disbursements progressively over time as funds become available and only once they are incurred.
Resolution 8 from DOCA execution to completion

“That the internal disbursements (that may have an element of profit or advantage to a related party) of the Deed
Administrators from the date of the DOCA execution to completion, calculated at the rates as detailed in the
Initial Remuneration Notice dated 15 May 2019, are approved up to a capped amount of $1,500, exclusive of
GST.”
We will withdraw funds from the administration account in respect of the Deed Administrators’ future internal
disbursements progressively over time as funds become available and only once they are incurred.
Future internal disbursements (Liquidation scenario)
We will request that the following prospective resolutions be passed to approve our future internal disbursements
that may have an element of profit or advantage.
Prospective internal disbursement resolution(s)
Resolution 11: 17 June 2019 – completion

Appointment Type

Amount (ex GST)

Liquidation

Total prospective internal disbursement resolutions

$1,500
$1,500

Resolution 11 from 17 June 2019 until completion of the liquidation

“That the internal disbursements (that may have an element of profit or advantage to a related party) of the
Liquidators from 17 June 2019 until completion, calculated at the rates as detailed in the Initial Remuneration
Notice dated 15 May 2019, are approved up to a capped amount of $1,500, exclusive of GST.”
We will withdraw funds from the administration account in respect of the Liquidators’ future internal
disbursements progressively over time as funds become available and only once they are incurred.
Rates for Future Internal Disbursements
Future disbursements provided by McGrathNicol will be charged to the external administration on the following
basis:
Rate
(GST exclusive)

Disbursement type
External disbursements
Postage

At cost

Stationery and other incidental disbursements

At cost

Telephony – conference calls

At cost

Searches

At cost

Advertising

At cost

Courier

At cost

Staff per diem travel allowance*

$89.00 per day**

Staff vehicle use

$0.68 per km**

ASIC user pays levy

At cost

Internal disbursements (that may have an element of profit or advantage)
Data hosting – data loading & processing fee

$50-$100 per gigabyte (GB)***
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Rate
(GST exclusive)

Disbursement type

Data hosting – monthly hosting fee (for matters where
data is required to be hosted online for more than 1
month)

Standard monthly hosting fee of $2,000
per month (for up to 500GB of
information loaded) plus $2,000 per
month for every additional 500GB block
over and above 500GB

Printing – black and white

$0.09 per page

Printing – Colour

$0.28 per page

* Payable when partners or staff are required for business purposes to stay away from their usual place of
residence overnight.
** These rates are deemed reasonable by the Australian Taxation Office.
*** Depending on volume of data to be hosted.
Further explanation of data hosting disbursements
In the conduct of this Administration, we may use McGrathNicol’s Forensic Technology team to extract, aggregate,
electronically process and/or host electronic data, which could be used for the:


trade or sale of the business or assets; and/or



investigations regarding transactions or potential recoveries available to creditors.

If data hosting is required and we choose not to use the services of McGrathNicol’s Forensic Technology team, we
will otherwise have to purchase those services from an alternative provider and/or use another method to achieve
the same end, which will not be as efficient as using these available internal services.
We note that the data hosting rates above are no more than our standard commercial pricing available for the
same services when they are provided to external parties.

Summary of receipts and payments
A summary of the receipts and payments for the Administration for the period 10 May 2019 to 7 June 2019 is
included at Schedule 1 to this report.

Queries
If you have any queries regarding the information in this report, please contact Zac Bradford on 08 6363 7630.
You can also access information that may assist you on the following websites:


ARITA at www.arita.com.au/creditors



ASIC at www.asic.gov.au (search for “fees of insolvency practitioner”).

Dated: 10 June 2019

Rob Brauer

Administrator
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Schedule 1 – Summary of receipts and payments
Receipts and payments to 10 June 2019
$ incl GST
Funds transferred by Former Director

22,000

Cash at bank

7,811

Total receipts

29,811

Bank charges

(22)

Total payments

(22)

Net receipts / (payments)

29,789
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