
 

 

 

 

 

 

 

 

MGW Engineering Pty Ltd t/as Forefront Services 

(Subject to Deed of Company Arrangement) 

ACN 104 180 734 (the Company) 

 

Circular to Creditors 

 

 

I refer to the appointment of Jonathan Henry and I as Voluntary Administrators of the Company on 21 June 

2021. On 26 July 2021, creditors of the Company resolved to enter into a Deed of Company Arrangement 

(DOCA) and subsequently, Jonathan Henry and I became Deed Administrators (Deed Administrators) on 13 

August 2021. 

At 4:30pm on 27 August 2021, the control of the Company’s business, assets and operations (excluding 

certain assets which would comprise the Deed Fund) were passed to Mr Anthony Redfern, the Company’s 

sole Director (the Director). 

Accordingly, on 27 August 2021, the Director regained his full powers to act on behalf of and legally bind 

the Company without the ongoing control of the Deed Administrators.  

I also refer to the Administrators’ Report dated 19 July 2021 (the Report), the Administrators’ 

Supplementary Report dated 22 July 2021 (the Supplementary Report) and the Circular to Creditors dated 

30 August 2021 (Control Circular). 

The purpose of this report (DOCA Circular) is to:  

▪ provide an update on the progress of the DOCA including, in particular, the expected return to 

creditors;  

▪ consider the early effectuation of the DOCA and creation of a Creditors’ Trust;  

▪ provide details of the remuneration that I will be seeking approval of; and 

▪ provide a notice convening a meeting of creditors to be held on 2 March 2022. 

I note that defined terms in this report have the same meaning as those in the Report and the 

Supplementary Report. 

 Update  

 DOCA Contributions and compliance  

In accordance with the terms of the DOCA, the sum of $1,235,000 was received from the Director, and the 

transfer of the shares in Clout Holdings Pty Ltd by the Deed Administrators to an entity associated with the 

Director took place on 27 August 2021, being the pre-conditions to Mr Redfern regaining control of the 

Company.  

Pursuant to clause 7.4.3 of the DOCA, the Company was required to, amongst other things, pay the Deed 

Administrators the sum of $120,000 on a monthly basis from August 2021 to June 2022 (inclusive) (Fixed 

Contributions). 

As at the date of this DOCA Circular, I can confirm that the Company has made the first six (6) Fixed 

Contributions in accordance with its obligations. 
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The Company’s other financial obligation in regards to the DOCA, is a monthly payment equivalent to 5% of 

the GST exclusive revenue generated by the Company from November 2021 to April 2022 (Variable 

Contributions).  

As at the date of this DOCA Circular, I can confirm that in accordance with its obligations, the Company has 

made its first three Variable Contributions (for the periods November 2021 to January 2022) totalling 

$143,067 (ex GST).  

The Company under the control of Mr Redfern has also met its various reporting obligations to the Deed 

Administrators and accordingly, has (to the best of our knowledge) complied with the terms of the DOCA to 

date.  

 Asset recoveries  

Under the terms of the DOCA, the Deed Administrators have residual responsibility to: 

▪ finalise administrative, statutory and other obligations in relation to our trading period (including 

payment of salaries and trading commitments);   

▪ realise any debts of the Company outstanding as at 27 August 2021; 

▪ deal with certain plant and equipment deemed unnecessary to the ongoing business; 

▪ collect the Fixed and Variable Contributions due from the Company; and 

▪ administer payments to preferential employee creditors, secured, and unsecured creditors in accordance 

with the terms of the DOCA. 

Set out below is a summary of activities since the Supplementary Report: 

1.2.1 Vehicles 

The Company had a number of vehicles with sufficient equity for the Deed Administrators to realise. 

Working with Pickles Auctions, we have now sold all the vehicles and realised $88,400. 

1.2.2 Debtors 

The Deed Administrators have recovered all post administration debtors and most of the pre-appointment 

trading debtors.  

The main outstanding debtors relate to amounts owed from Acciona Samsung Bouygues Joint Venture 

(ASBJV) and from the Company’s former Director, Michael Clout and his family trust (Shareholder Loans). 

The amount owed by ASBJV has a book value of c.$2 million, but as set out in the Report, may not be 

easily or fully recoverable. The Deed Administrators have been in contact with ASBJV in regards to this debt, 

and will either seek to reach a negotiated outcome or consider legal action. 

The Shareholder Loans now total $622,399, and several demands have been served on Mr Clout for the 

amount outstanding. The Deed Administrators have instructed our solicitors to commence legal proceedings 

to recover the amount owing. 

 Application of funds 

Pursuant to clause 10 of the DOCA (Application of Funds), the Deed Administrators are required to make 

payment to creditors from the Deed Fund in the order set out in the DOCA.  

The Deed Administrators have made the following payments: 
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1.3.1 Trading costs and expenses 

Once the control of the Company was returned to the Director, the period in which the Deed Administrators 

had responsibility for the trading of the Company came to an end. 

Since that date, the Deed Administrators have been settling the liabilities we incurred during the course of 

the Administration and DOCA period. 

1.3.2 Petitioning creditor costs 

The Deed Administrators were required to make payment of the legal costs incurred by parties attempting 

to wind up the Company in proceedings no. S ECI 2021 01732 in the Supreme Court of Victoria.  

I can confirm that we have paid the petitioning creditors’ agreed costs in full. 

1.3.3 Secured creditor distributions 

The Deed Administrators have paid Prospa Group Limited (Prospa) as the Company’s remaining pre-

appointment secured creditor, in full and the security held by Prospa has been released. 

1.3.4 Priority creditors (employee entitlements) 

On 29 September 2021, the Deed Administrators wrote to all eligible employees providing them with details 

of their outstanding entitlements. These entitlements were calculated by the payroll team at the Company, 

and adjudicated by Deed Administrators. 

On 16 November 2021, a dividend in the amount of $751,243 was paid to priority employee creditors which 

represented full repayment of outstanding employee entitlements. 

In accordance with the DOCA, both continuing and non-continuing employees had their superannuation 

guarantee charge entitlements paid in full to the Australian Taxation Office for onward submission to their 

superannuation funds. 

1.3.5 Unsecured creditors 

Now that priority creditors have been paid in full, the Deed Administrators will attend to the process of 

calling for and adjudicating unsecured creditors’ claims with a view to commence paying dividends as soon 

as possible. Details relating to the upcoming interim dividend can be found at section 4. 

 Amendment to the DOCA 

 Early Effectuation of the DOCA and creation of a Creditors Trust 

During the last quarter of 2021, the Deed Administrators received a request from the Director to effectuate 

the DOCA early, in exchange for paying a fixed sum of $1,057,000 under the DOCA.  

After analysing the request against the estimated outcome provided to creditors at the commencement of 

the DOCA and the Company’s trading performance since the DOCA, the Deed Administrators attempted to 

increase the Director’s offer. Subsequently, the Director withdrew his offer.  

In early January 2022, the Director once again contacted the Deed Administrators proposing a further offer 

to effectuate the DOCA early in exchange for a higher upfront payment within five (5) business days of 

creditors passing a resolution to amend the DOCA (Updated DOCA Proposal).  

A summary of the key terms of the Updated DOCA Proposal are set out below. 

 Terms of the Proposal 

The Director’s Updated DOCA Proposal is as follows:  
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▪ Full and final payment of $856,933 in lieu of the Fixed Contributions and Variable Contributions payable 

by the Company within five (5) business days following the creditors resolving to accept the Updated 

DOCA Proposal (subject to execution of relevant documentation). Contributions include: 

− Fixed contributions – as at the date of this report there are five (5) monthly contributions 

which remain payable (February, March, April, May and June) totalling $600,000. This 

amount will be paid in full. 

− Variable contributions - instead of the monthly variable contributions equivalent to 5% of 

revenue – a single final payment of $256,933 (ex GST) is proposed. This brings the total 

Variable Contributions paid to $400,000 (ex GST), being the amount originally estimated in 

the Supplementary Report. 

▪ Effectuation of the DOCA and establishment of a Creditors’ Trust 

− A Creditors' Trust is a mechanism that is utilised to accelerate a company's exit from 

external administration.  

− Essentially it is proposed that all remaining assets and claims subject to the DOCA are to 

remain for the benefit of creditors via the Creditors’ Trust. This includes the Shareholder 

Loans, the ASBJV receivable and proceeds from an insurance claim (being the only 

material remaining assets) and the contributions set out above.  

− Further details relating to the Creditors’ Trust can be found in section 2.3 

 Creditors’ Trust  

As set out above, the Director has proposed the establishment of a Creditors’ Trust in order to accelerate 

the Company’s exit from external administration.  

The use of a Creditors’ Trust enables all pre-appointment claims against the Company (i.e. including all 

unsecured creditors) to be immediately transferred out of the Company and become beneficiaries of the 

Creditors’ Trust, which in turn enables the corporate entity to exit external administration at that time, 

without having to wait until the Deed Fund has been distributed. 

Through the transfer of creditors from the Company to the Creditors' Trust, the Company can continue to 

trade without being subject to any form of external administration. 

The following information is pertinent to the nature of the Creditors’ Trust: 

Information  Description 

Key events The key events under the Updated DOCA Proposal and Creditors’ Trust are 

listed in the table below: 

1. Meeting of Creditors – 2 March 2022 

2. Document Updated DOCA Proposal – 2 March 2022 

3. Receive contributions to the Creditors’ Trust – 9 March 2022 

4. Effectuation of Updated DOCA Proposal – 9 March 2022 

5. Creation of the Creditors’ Trust – 9 March 2022 
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Information  Description 

6. Creditors’ claims against the Company released and extinguished and 

claims converted to rights as beneficiaries of Creditors’ Trust – 9 March 

2022 

7. Adjudication of claims and initial distribution to beneficiaries of Creditors’ 

Trust by the proposed Trustees – on or before 15 April 2022  

Return to 

unsecured creditors 

Our estimate is that under the Updated DOCA Proposal the following returns 

will be generated for unsecured creditors: 

▪ 100 cents in the dollar to Essential Creditors; and 

▪ Between 20.16 and 22.33 cents in the dollar to Ordinary Unsecured 

Creditors. 

Should the DOCA continue as originally drafted, the estimated returns are likely 

to be: 

▪ 100 cents in the dollar to Essential Creditors; and 

▪ Between 13.79 and 20.90 cents in the dollar to Ordinary Unsecured 

Creditors. 

We note that both scenarios represent an improvement against the estimated 

returns for Ordinary Unsecured Creditors set out in the Supplementary Report. 

Further details relating to the return to unsecured creditors is set out below in 

the estimated outcome statement in Section 3. 

Trustee particulars The Creditors’ Trust will be established under a Creditors’ Trust Deed, with 

Barry Kogan and Jonathan Henry (the Deed Administrators) proposed to be 

appointed as Trustees of the Creditors’ Trust (Proposed Trustees). 

Each of the Proposed Trustees is a chartered accountant, a registered liquidator 

and has in excess of 15 years’ professional experience in the insolvency 

industry.  

The Proposed Trustees do not believe they would have any conflicts of interest 

when acting as Trustees. 

The Proposed Trustees hold professional indemnity insurance in excess of $20 

million. No performance bond has been provided as security and no 

indemnities will be provided by the trustees. In accordance with usual practice, 

the Creditors’ Trust Deed will provide the Trustees with an indemnity out of the 

Creditors’ Trust assets in a similar manner to the Deed Administrators being 

indemnified out of the Company’s assets. We are not aware of any 

requirements for the trustees to hold an Australian Financial Services License 

for the purpose of the creditors trust.  

Powers of the 

Trustees 

The Creditors’ Trust deed will be governed by the law of New South Wales and 

will be subject to the Trustee Act 1925 (NSW). As a Creditors’ Trust is not 

specifically governed by the Corporations Act (2001) (the Act), the powers and 
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Information  Description 

responsibilities of the Proposed Trustees will be expressly set out in the Trust 

Deed and as far as possible, mirror the provisions of the Act as they apply to 

the DOCA.  

Accordingly, there are not likely to be any significant deficiencies in the powers 

of the Proposed Trustees to perform their functions under the Creditors’ Trust 

deed.  

A copy of the Creditors’ Trust deed will be made available on our website.  

Trustees’ proposed 

remuneration 

The basis of the Proposed Trustees’ remuneration will be consistent with that 

of the Deed Administrators, to be calculated based on time spent at current 

McGrathNicol standard hourly rates and prior approval received from 

beneficiaries of the Trust (i.e. creditors of the Company).  

The Trustees estimate of future remuneration is $125,000 (exclusive of GST) 

and is to be drawn as and when incurred (subject to creditor approval). 

Further details are contained in the Remuneration Report at Annexure C. 

Key activities to be undertaken by the Proposed Trustees include: 

▪ receiving funds from the Deed Administrators; 

▪ discharging residual Deed Administration trading expenses incurred; 

▪ realising remaining Creditors’ Trust assets; 

▪ adjudicating on unsecured creditor claims; 

▪ paying distributions out of the Creditors’ Trust; and 

▪ finalising the Creditors’ Trust. 

Indemnities The Proposed Trustees’ remuneration will retain its priority for payment in a 

similar manner as the remuneration of the Deed Administrators. 

The effect on 

creditor claims 

The provisions in the Creditors’ Trust deed will adopt the order of priority set 

out in the DOCA.  

The Deed Administrators believe that the Updated DOCA Proposal and use of 

a Creditors’ Trust will, on balance, result in a more certain, higher and timely 

return to creditors when compared to the current DOCA. This is because the 

Trustees will undertake similar tasks to the Deed Administrators but will not be 

required to make the number of dividends as set out in the DOCA and 

creditors will not be exposed to the risk that the Company defaults on its 

remaining contributions.   

Please see section 3 which outlines the estimated outcome to creditors. 

Compliance opinion Concurrent with the Trust Deed being entered into, there will be no reliance on 

the Director for the operation of the Creditors’ Trust (i.e. there will be no 

remaining claims against the Company to realise or enforce, with the Variable 

Contributions and Fixed Contributions essentially “prepaid”). 
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Information  Description 

Potential tax 

implications of a 

Trust 

The Deed Administrators have not conducted any detailed assessment or 

sought taxation advice in relation to the proposed arrangements.  

The Deed Administrators advise creditors to seek their own independent, 

professional advice in relation to their individual taxation circumstances. 

Other information 

about the Trust 

There are differences between creditors' rights under Part 5.3 of the Act, a 

creditors' trust and general trust law. Under the current DOCA, creditors have 

the right to request a meeting of creditors or apply to Court to seek orders to 

amend the DOCA. Under a creditors' trust, creditors may not have this option. 

A creditors’ trust results in the loss of court supervision under the Act and the 

safeguards available to creditors under Part 5.3A of the Act are no longer 

available. For example, the beneficiaries of the proposed Creditors’ Trust may 

not have the ability to challenge the decisions or actions of the Trustees as 

they would have against Deed Administrators. 

Notwithstanding, any creditor will have a period of time to appeal the Trustees' 

decision in the event the Trustees reject their claim. Accordingly, the Deed 

Administrators do not believe that creditors will be disadvantaged.  

As the Trustees are registered liquidators, creditors will also have the ability to 

make any complaints about the Trustees’ conduct to ASIC. 

Should creditors require further information about a DOCA proposal involving 

a creditors’ trust, please refer to Annexure I – ASIC Regulatory Guide 82 – 

External Administration: Deeds of company arrangement involving a creditors’ 

trust. 

 Advantages of the Updated DOCA Proposal 

The Deed Administrators believe that approving the Updated DOCA Proposal will be beneficial to creditors 

as it will:  

▪ provide more certainty to unsecured creditors as to the quantum of their return; 

▪ allow the number of dividends to be reduced, thus reducing the time taken to pay creditors (i.e. under 

the Updated DOCA Proposal it is expected that a single distribution to Essential creditors will be paid 

and a much higher initial dividend will be available for Ordinary Unsecured Creditors rather than the 

multiple dividends provided for in the current DOCA); and 

▪ conclude the DOCA as soon as practicable and allow the business operations to continue without an 

external administration affecting future trading. 

Additionally, on a “like for like” assumption basis, the estimated dividend to Ordinary Unsecured Creditors 

will be higher under the Updated DOCA Proposal. 

 Disadvantages of the Updated DOCA Proposal 

One possible disadvantage to Ordinary Unsecured Creditors is that the Updated DOCA Proposal will limit 

their recoveries on the basis that the remaining Variable Contributions will be capped at $257,000 (ex GST) 

rather than benefiting from the Company’s ongoing trading revenue, which, if the Company were to secure 
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a major contract may increase the monthly revenue. However, the Company’s past performance since entry 

into the current DOCA and forecasts do not indicate that this is likely. 

 Estimated return to creditors 

Based on current analysis, the estimated returns to unsecured creditors have improved since the estimated 

outcome statement provided in our Supplementary Report. This is due in part to an extended period of 

control by the Deed Administrators, which resulted in additional revenue generated by the Company during 

that time. 

Below is a comparison of the return to creditors under the current DOCA compared to the Updated DOCA 

Proposal (as at 14 February 2022): 

Table 1: Estimated outcome statement 

 

Estimated outcome statement - Early payment comparison

$'000 Notes Low High Low High

Company recoveries

Cash at bank 1 3,288 3,288 3,288 3,288

Future realisations

Asset realisations 2 6 332 6 332

DOCA contribution - Future ($120k fixed contribution) 3  - 600 600 600

DOCA contribution - Received (5% variable contribution) 3  - 143 257 257

Total estimated asset recoveries 3,294 4,363 4,151 4,477

Known Administration liabilities 

Trading and PAYG liabilities 4 (217) (217) (217) (217)

GST refund/(payment) 4 41 41 41 41

Deed Administrator remuneration 5 (233) (233) (233) (233)

Future Administration liabilities

Deed Administrator remuneration (future) 6 (267) (267) (42) (42)

Creditors' Trustee remuneration 6  -  - (125) (125)

Deed Administrator/Trustees' legal fees 7 (95) (95) (95) (95)

Contingency costs 8 (25) (25) (25) (25)

Total estimated liabilities (796) (796) (696) (696)

Surplus/(shortfall) available distribution to creditors 2,498 3,567 3,455 3,781

Remaining unsecured creditors

Essential Creditors 9 (426) (426) (426) (426)

Ordinary Unsecured Creditors 9 (15,029) (15,029) (15,029) (15,029)

Total unsecured creditors (16,555) (16,555) (16,555) (16,555)

Return to Essential Creditors (cents/$) 100.00 100.00 100.00 100.00

Total Return to Ordinary Unsecured Creditors (cents/$) 13.79 20.90 20.16 22.33

Current DOCA as at 14 

February 2022

Creditors' Trust as at 

14 February 2022
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 Key assumptions 

We note the following in relation to the above table 

Note 1: Cash at bank 

▪ The cash at bank as the Control Date was higher than expected due to the additional trading period 

under the control of the Deed Administrators, and the income earned during that period.  

▪ Cash at bank includes all the DOCA contributions paid to date.  

Note 2: Asset realisations 

▪ This represents assets expected to be realised and contributed to the Deed Fund/Creditors’ Trust.  

▪ To date, the Administrators and Deed Administrators have realised the Bank Guarantees as set out in 

the Supplementary Report and $88,400 from the sale of vehicles and equipment. 

▪ In the “low” scenarios, we have assumed that there are no further asset realisations outside of minor 

further debtors recoveries. The “high” scenarios we have forecast that there are additional recoveries 

from the Shareholder Loan and ASBJV. Whilst an estimate has been made, the recovery is uncertain and 

subject to ongoing negotiations or litigation.  

Note 3: DOCA contribution – total future contributions  

▪ The Deed Proponent has proposed to pay $600,000 (ex GST) being the full amount due under the 

Updated DOCA Proposal in regards to the Fixed Contributions, and $256,933 (ex GST) in full and final 

settlement for the Variable Contributions.  

▪ In the Supplementary Report, the total 5% revenue contribution was estimated to be $400,000 (ex GST). 

The Deed Proponent has proposed that the total Variable Contributions will be $400,000 (ex GST)  so 

that unsecured creditors receive a return consistent with earlier forecasts but receive the funds in a 

more certain and timely manner. This means that the current payment of $143,067 (ex GST) will be 

topped up to equal $400,000 (ex GST). 

▪ In the low scenario for the current DOCA, we assume (for comparative purposes) that the Company 

defaults on future contributions and there are no further realisations. Whilst we have no reason to 

believe that such default will occur, it remains a theoretical risk which is removed if the Updated DOCA 

Proposal is approved. 

Note 4: Trading liabilities and GST  

▪ Trading liabilities encompass all rental, supplier, wage and employee entitlement liabilities incurred 

during the Administrators’ and Deed Administrators’ period of control. 

▪ Only a small number of suppliers remain outstanding due to the relevant invoices having not been 

provided.  

▪ The majority of the trading liabilities which remain payable relate to the Pay As You Go (PAYG) tax 

liability incurred during the course of our trading period and in relation to the dividend to employee 

creditors.    
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Note 5: Deed Administrator remuneration 

▪ This represents the remuneration incurred by the Deed Administrators for the period 30 September 

2021 to 4 February 2022. 

▪ A large contributor to this cost is the additional period that the Company remained under the control 

of the Deed Administrators whilst the Control Conditions were met.  Further details are available in the 

Remuneration Report at Annexure C. 

Note 6: Future Deed Administrator/Trustee remuneration  

▪ This represents the estimated future remuneration to be incurred by the Trustees for the period of the 

Creditors’ Trust. Should the creditors not resolve to amend the DOCA, we have estimated the future 

remuneration to be incurred by the Deed Administrators. 

▪ A provision for the Deed Administrators’ remuneration from 5 February 2022 to early into the Creditors 

Trust has also been included. 

Note 7: Legal fees 

▪ This represents a provision for legal costs to be incurred during the DOCA and/or Creditors’ Trust. We 

envisage that the remaining legal fees will be incurred taking legal action in the recovery of the 

Shareholder Loans, drafting and negotiating the Trust Deed and other ad-hoc matters. 

Note 8: Contingency costs  

▪ This represents a contingency for other incidental costs.  

Note 9: Unsecured creditors 

Under the Updated DOCA Proposal, the Deed Proponent has continued to separate unsecured creditors 

into two categories. 

The below table set out a summary return to each class of creditor comparing the Updated DOCA Proposal 

against continuing with the current DOCA and the estimate provided in the Supplementary Report: 

As can be seen, on a like for like basis, the estimated returns under the Updated DOCA Proposal is higher. 

 Deed Administrators’ commentary and recommendation 

In the Deed Administrators’ opinion, the Updated DOCA Proposal and Creditors’ Trust is consistent with the 

objectives of Part 5.3A set out in section 435A of the Act. More specifically, the Deed Administrators 

consider the Updated DOCA Proposal and Creditors’ Trust is likely to: 

▪ provide more certainty to unsecured creditors as to the quantum of their return; 

▪ provide for a higher overall return; 

Summary of return to classes of creditors

Class of creditors Low (cents/$) High (cents/$) Low (cents/$) High (cents/$) Low (cents/$) High (cents/$)

Petitioning creditor costs 100.00 100.00 100.00 100.00 100.00 100.00

Prospa 100.00 100.00 100.00 100.00 100.00 100.00

Employee entitlements 100.00 100.00 100.00 100.00 100.00 100.00

Essential Creditors 20.00 100.00 100.00 100.00 100.00 100.00

Ordinary Unsecured Creditors 5.70 18.74 13.79 20.90 20.16 22.33

Current DOCA as at 14 

February 2022

Creditors' Trust as at 

14 February 2022

Supplementary Report dated 

22 July 2021
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▪ allow the number of dividends to be reduced, thus shortening the time taken to pay creditors; 

▪ conclude the DOCA as soon as practicable and allow the business operations to continue without an 

external administration affecting future trading; and 

▪ be consistent with public interest.  

Considering the above, the Deed Administrators recommend that creditors resolve to accept the Updated    

DOCA Proposal. 

We therefore propose to put the following resolution to creditors for their approval: 

“That the Deed of Company Arrangement executed on 13 August 2021 be amended to reflect the Updated 

DOCA Proposal and Creditors’ Trust substantially in the form set out in the Deed Administrators’ Report to 

Creditors dated 16 February 2022.”  

By way of reminder the effect of approving this resolution will be that a contribution of $856,933 (ex GST) is 

paid by the Deed Proponent, the DOCA is effectuated and a Creditors Trust is constituted to allow the 

Trustees to pay dividends to the creditors who will become beneficiaries of the Trust. 

 Notice of Intention to Declare a Dividend 

The current DOCA sets out a waterfall of payments, with a number of smaller dividends each to a capped 

amount to be paid to the Essential and Ordinary Unsecured creditors on an alternate basis. This was due to 

the availability of funds in the DOCA due to ongoing contributions from the Company. 

Should creditors vote to approve the Updated DOCA Proposal, as the Trustees will receive a fixed sum in 

lieu of all the Fixed Contributions and Variable Contributions, it is expected that the Trustees will pay a 

single distribution to the Essential Creditors, paying them in full, and a first dividend to Ordinary Unsecured 

Creditors, which will distribute the majority of the total estimated dividend (with further distributions) 

subject to other asset realisation. This will reduce the number of dividends payable and the amount of time 

that creditors will have to wait to receive dividend payments. 

I intend to declare a first dividend to creditors on or before 15 April 2022. If I am in a position to declare 

and pay the proposed dividend prior to this date I will do so. 

I attach a Notice of Intention to Declare Dividend at Annexure B. 

As part of the dividend process, creditors of the Company are required to formally submit their claim for 

adjudication on or before 9 March 2022 by completing the attached ‘Form 535 – Formal Proof of Debt’ at 

Annexure D and attaching any supporting documentation (such as invoices, statements and contracts) for 

pre-appointment debts. 

Please submit your claim by email (preferred) to Kim Domleo at ForeFront-General@mcgrathnicol.com or by 

post to McGrathNicol, GPO Box 9986 Sydney NSW 2001. 

If you have already submitted a proof of debt, you are not required to do so again. 

Creditors who do not formally prove their pre-appointment debt by 9 March 2022, will be excluded from 

the benefits of this dividend.   

 Future Reporting Role 

Assuming creditors vote in favour of the Amended DOCA, the secured creditor, THN Capital, proposes to 

engage McGrathNicol to assist them with monitoring MGW’s performance, given the firm’s familiarity with 

the Company.  

mailto:ForeFront-General@mcgrathnicol.com


  

Page 12 

We do not envisage a conflict of interest in this regard on the basis that the Trustees will no longer have 

any oversight of or claims against the Company. Further, the engagement would not commence until the 

DOCA has been effectuated. 

Additionally, these costs will be met by THN Capital (or the Company) and creditors will not be 

disadvantaged by any additional costs of work which would not benefit them. 

 Remuneration 

A Deed Administrator’s remuneration can only be fixed by resolution of a committee of inspection, the 

company’s creditors, or by application to the court. As we are requesting an amendment to the terms of the 

DOCA, we are approaching creditors as a whole to approve additional Deed Administrators and Trustee 

fees. 

In our Report to Creditors dated 19 July 2021, we estimated that our initial remuneration for the Deed 

Administration would total c.$300,000 (excl. GST).  

Ultimately, the Deed Administrators continued to be in control of and trade the Company for an additional 

period of time, and incurred additional costs in this regard. 

At the forthcoming Meeting of Creditors, creditors will be asked to consider, and if thought fit, approve 

remuneration for the following should the Updated DOCA Proposal resolution be passed:  

▪ Remuneration incurred for the Deed Administration for the period 30 September 2021 to 4 February 

2022; 

▪ Estimated future remuneration for the Deed Administrators for the period 5 February 2022 to the 

effectuation of the DOCA and establishment of a Creditors’ Trust; and 

▪ Estimated future remuneration for the Trustees for the period of the Creditors’ Trust. 

If creditors do not approve the Updated DOCA Proposal, instead, creditors will be asked to consider, and if 

thought fit, approve remuneration for the following periods instead: 

▪ Remuneration incurred for the Deed Administrators for the period 30 September 2021 to 4 February 

2022; and 

▪ Estimated future remuneration for the Deed Administrators for the period 5 February 2022 to the 

effectuation of the DOCA. 

The total remuneration being sought is subject to the decision creditors make at the Meeting of Creditors 

and is summarised in the table below: 

Current approval requests Remuneration $ (ex GST) 

If Creditors’ resolve to enter into the Updated DOCA Proposal:  

Retrospective remuneration (DOCA) $232,625.00 

Future remuneration (DOCA to Creditors’ Trust) $42,375.00 

Future remuneration (Creditors’ Trust until completion) $125,000.00 

Total requested $400,000.00 
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Current approval requests Remuneration $ (ex GST) 

OR; If the resolution fails:  

Retrospective remuneration (DOCA) $232,625.00 

Future remuneration (DOCA to effectuation) (if required) $267,375.00 

Total requested $500,000.00 

Kindly note that despite this request for additional fees, the Deed Administrators estimate an improved total 

return to the creditors of the Company. 

Detailed information about what tasks we have undertaken and the costs of those tasks are provided in my 

Remuneration Approval Report attached at Annexure C. 

For the avoidance of doubt, in the event that the Deed Administrators’/Trustees’ remuneration is below the 

amount approved, the Deed Administrators/Trustees will only draw the actual amount incurred.  

If actual remuneration exceeds the amount approved, the Deed Administrators/Trustees may seek further 

approval.  

An information sheet on approving remuneration of an external administrator is provided for your 

information is attached at Annexure G. 

 Meeting of creditors 

 Details of meeting 

A meeting of creditors has been convened to be held as follows: 

Date: Tuesday, 2 March 2022 

Time: 11.00 AM 

Address: Teleconference details will be provided upon request 

While the technical meeting location will be at the offices of McGrathNicol Sydney, Level 12, 20 Martin 

Place, Sydney NSW 2000, for ease of attendance, this meeting of creditors will be held via teleconference 

and webinar.  

The purpose of this meeting is to: 

▪ provide an update on the progress of the DOCA to creditors;  

▪ consider approving the Updated DOCA Proposal and Creditors’ Trust; and 

▪ consider the approval of our various remuneration claims.  

 Participation in the meeting 

I enclose a notice of meeting.  To participate in this meeting, you must submit a proof of debt to 

substantiate your claim.  If you have already lodged a proof of debt, you are not required to do so 

again unless there is information you would like to update.   

If the creditor is a person and will attend the meeting, this is all that is required.  However, if the creditor is 

another type of entity (such as a company), they must also appoint a person – a “proxy” or person 

authorised under a power of attorney – to vote on behalf of the creditor at the meeting.  A proxy should 

also be appointed if the creditor is a person, but is not available to attend the meeting. 
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You can appoint the chairperson of the meeting as your proxy and direct the chairperson how you wish 

your vote to be cast.  If you choose to do this, the chairperson must cast your vote as directed.  Proxy 

forms lodged by creditors for earlier meetings cannot be used for this meeting. 

A proof of debt and proxy form are enclosed, together with guidance notes to assist you should you need 

to complete them.  Your completed proof of debt and, if applicable, proxy form must be returned to Kim 

Domleo by email to ForeFront-General@mcgrathnicol.com by 12.00PM on Tuesday, 1 March 2022.   

I also attach general information for attending and voting at meetings of creditors. 

If you have any queries, please contact Ms Domleo on (02) 9338 2648 or by email (ForeFront-

General@mcgrathnicol.com).  

Dated: 16 February 2022 

Yours faithfully 

MGW Engineering Pty Ltd (Subject to Deed of Company Arrangement) 

 
Barry Kogan 

Joint and Several Deed Administrator 

 

Enclosures: 

A Notice of Meeting  

B Notice of Intention to Declare Dividend  

C Remuneration Approval Report 

D Proof of Debt Form (Form 535) and Proof of Debt Guidance Notes  

E Proxy Form 

F Proxy Form Guidance Notes 

G General information for attending and voting at meeting of creditors 

H ARITA Information Sheet – Approving remuneration of an external administrator 

I External Administration: Deed of Company Arrangement involving a creditors’ trust 
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Notice of Meeting 

 

MGW Engineering Pty Ltd (Subject to Deed of Company Arrangement) 

ACN: 104 180 734 

(the Company) 

 

NOTICE OF MEETING OF  

CREDITORS OF COMPANY UNDER EXTERNAL ADMINISTRATION 

 

1. Notice is given that the meeting of creditors of the Company will be held virtually on Wednesday, 

2 March 2022 at 11.00 AM AEST.   

2. The meeting will be held virtually using online video conferencing.  The online video conference 

can be joined from a computer (preferred) or telephone.  Questions can be asked verbally during 

the meeting.  Voting will be conducted by taking a poll by an electronic survey accessible by 

computer or mobile device. 

3. Should you wish to attend, or nominate someone to attend by proxy or attorney on your behalf, 

please contact Kim Domleo by email (kdomleo@mcgrathnicol.com) or telephone (02 9338 2648) by 

Tuesday, 1 March 2022 and you will be provided with detailed instructions on how to participate in 

the meeting during the morning of 2 March 2022. 

4. The purpose of the meeting is set out below.  

a. To provide creditors with a general update on the Deed Administration; 

b. To consider the proposal to enter into the Updated DOCA Proposal and Creditors’ Trust;  

c. To consider and, if thought fit, approve the Deed Administrators' remuneration; 

d. To consider and, if thought fit, approve the Creditors Trustees' remuneration; and  

e. To discuss any other relevant business which may arise. 

5. The effect of Insolvency Practice Rules (Corporations) section 75-85 (entitlement to vote as creditor 

at meetings of creditors) is:  

a. A person other than a creditor (or the creditor’s proxy or attorney) is not entitled to vote at a 

meeting of creditors.  

b. Subject to subsections (3), each creditor is entitled to vote and has one vote.  

c. A person is not entitled to vote as a creditor at a meeting of creditors unless:  

i. his or her debt or claim has been admitted wholly or in part by the external 

administrator; or  

ii. he or she has lodged, with the person presiding at the meeting, or with the person 

named in the notice convening the meeting as the person who may receive particulars of 

the debt or claim:  

▪ those particulars; or  

▪ if required—a formal proof of the debt or claim.  

mailto:kdomleo@mcgrathnicol.com
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d. A creditor must not vote in respect of:  

i. an unliquidated debt; or  

ii. a contingent debt; or  

iii. an unliquidated or a contingent claim; or  

iv. a debt the value of which is not established;  

unless a just estimate of its value has been made.  

6. Proofs of debt and proxies must be submitted by 12.00pm AEST on Tuesday, 1 March 2022. 

7. Should a person wish to participate in the meeting using webcast/teleconference facilities, please 

contact kdomleo@mcgrathnicol.com to obtain access details.   

 

Dated: 16 February 2022 

 
Barry Kogan 

Deed Administrator 

 

McGrathNicol 

GPO Box 9986 

Sydney NSW 2001  

Australia 

+61 2 9338 2600 
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FORM 547 

Subregulation 5.6.65(1) 

 

Corporations Act (2001) 

 

NOTICE TO CREDITOR OR PERSON CLAIMING TO BE A CREDITOR OF 

MGW ENGINEERING PTY LTD ACN 104 180 734 

(SUBJECT TO A DEED OF COMPANY ARRANGEMENT) 

(“THE COMPANY”) 

 

INTENTION TO DECLARE A DIVIDEND TO BOTH ESSENTIAL AND ORDINARY UNSECURED CREDITORS 

 

 

To the creditor as addressed 

 

A dividend is to be declared to Essential Creditors and then Ordinary Unsecured Creditors of the Company 

on or before Friday, 15 April 2022. 

 

You are required formally to prove your debt or claim on or before Wednesday, 9 March 2022. If you do 

not, you will be excluded from the benefit of the dividend. 

 

 

Dated: 16 February 2022 

 

 

 

_________________________________________ 

Barry Kogan 

Deed Administrator 

 

 

 



Oh  

 Remuneration Approval Report 
MGW Engineering Pty Ltd (Subject to Deed of Company 

Arrangement)  

ACN 104 180 734 
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16 February 2022 
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This remuneration approval report provides you with information to assist you to make an informed decision regarding the 
approval of our proposed remuneration in relation to the deed administration of the Company and Creditors’ Trust. 

The report has the following information:  
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 Executive Summary 

We are asking creditors to consider, and if thought fit, approve the following remuneration and disbursements: 

Current approval requests Schedule 
Remuneration (ex 

GST) 
Disbursements 

(ex GST) 

If Creditors’ resolve to amend the DOCA:    

Retrospective remuneration (DOCA) A $232,625.00 $0.00 

Future remuneration (DOCA to Creditors’ Trust) C $42,375.00 $0.00 

Future remuneration (Creditors’ Trust until completion) E $125,000.00 $0.00 

Total requested  $400,000.00 $0.00 

OR; If the resolution fails:    

Retrospective remuneration (DOCA) A $232,625.00 $0.00 

Future remuneration (DOCA to effectuation) (if 
required) 

G 
$267,375.00 $0.00 

Total requested  $500,000.00 $0.00 

Details of remuneration and disbursements can be found in sections 3 and 4 of this report. 

Creditors will be asked to approve our remuneration at the upcoming creditors’ meeting (DOCA Meeting) on 2 
March 2022. 

In our Report to Creditors dated 19 July 2021, we estimated that our initial remuneration for the Deed Administration 
would total $300,000.00 (ex GST). 

The increase in estimated remuneration is largely due to: 

 Delays in transferring control of MGW due to substantial negotiations with Michael Clout in regards to 
the transfer of the shares in Clout Holdings which was a necessary pre-condition to the DOCA. Whilst 
ultimately a court application was not necessary, due to Mr Clout’s reluctance to transfer the shares, the 
Deed Administrators substantively took almost all necessary steps to pursue relevant court orders 
including:  

- seek legal advice from solicitors and counsel in regards to the necessary Court Application; 

- instruct counsel to prepare the Court Application and supporting affidavit; 

- reviewing affidavits and the Court Application; and 

- extensive negotiations with Mr Clout and his legal advisors.  

 Additional requirements by the incoming secured creditors which needed to be satisfied prior to the 
initial payments into the Deed Fund and return of control to the Director. 

Arising from the above, the Deed Administrators traded the MGW business for three weeks longer than anticipated, 
increasing overall revenue and professional costs. 

We now estimate our remuneration for the period following the voluntary administration will total approximately 
$700,000.00 (ex GST) should the Updated DOCA Proposal and Creditors Trust be approved or $800,000 (ex GST) 
should the DOCA continue as originally agreed. This means we will require an additional $400,000.00 - $500,000.00 
(ex GST) of remuneration approved. 

As set out in section 3 of this report, the remuneration associated with a Creditors Trust is lower than continuing 
with the DOCA, as there will be fewer dividends to prepare and process for creditors. 
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Remuneration for Period 
Amount 
(ex GST) 

Rates to apply 
When it will be 
drawn 

If creditors resolve to amend the DOCA 

DOCA remuneration 
approved to date 

13 August 2021 to 29 
September 2021 

$300,000.00 

Provided in the 
Report to 
creditors dated 
19 July 2021 

Funds have been 
drawn.  

Work carried out to 
date  

30 September 2021 to 4 
February 2022 

$232,625.00 

Immediately, when 
funds are available 
and the work has 
been completed. 
 

Future work – DOCA 
to the Creditors’ Trust  

5 February 2022 to the 
date of the creation of 
the Creditors’ Trust 

$42,375.00 

Future work - 
Creditors’ Trust 

Date of creation of the 
Creditors’ Trust until 
completion  

$125,000.00 

Total  $700,000.00   

OR; If the resolution fails:   

DOCA remuneration 
approved to date 

13 August 2021 to 29 
September 2021 

$300,000.00 

Provided in the 
Report to 
creditors dated 
19 July 2021 

Funds have been 
drawn 

Work carried out to 
date  

30 September 2021 to 4 
February 2022 

$232,625.00 Immediately, when 
funds are available 
and the work has 
been completed. 

Future work – DOCA 
period  

5 February 2022 to the 
effectuation of the DOCA 

$267,375.00 
(if required) 

Total  $800,000.00   

In the event that Deed Administrators and/or the Proposed Trustees remuneration estimated is below the amount 
approved, the Deed Administrators and/or the Proposed Trustees will only draw the actual amount incurred.  

If actual remuneration exceeds the amount approved, the Deed Administrators and/or the Proposed Trustees may 
seek further approval.  

 Declaration 

We have undertaken an assessment of this remuneration claim in accordance with the law and applicable 
professional standards.  We are satisfied that the remuneration claimed is necessary and proper. 

We have reviewed the work in progress report for the Deed Administration to ensure that remuneration is only 
being claimed for necessary and proper work performed and no adjustment was necessary.  

Accordingly, we have written off the following amounts which relate to work which will not be requested for approval 
in our remuneration claim: 

 

Adjustments

Hours Fees ($) 

Partner 0.9 693.00

Director 16.7 11,056.00

Manager 70.1 40,774.00

Senior Accountant 10.4 5,080.00

Accountant 29.2 11,388.00

Undergraduate 1 11.0 2,570.00

Admin Level 2 0.4 188.00

Admin Level 3 13.9 5,017.00

Admin Level 4 0.8 168.00

Total reduction in WIP 153.4 76,934.00
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 Remuneration sought 

The remuneration we are asking creditors to approve is as follows: 

Remuneration 
for 

Period 
Amount  
(ex GST) 

Rates to 
apply 

When it will be 
drawn 

If creditors resolve to amend the DOCA 

Work carried out 
to date  

30 September 2021 to 4 
February 2022 

$232,625.00 

Provided in 
the Report to 
creditors 
dated 19 July 
2021 

Immediately, when 
funds are available 
and the work has 
been completed. 

Future work – 
DOCA to 
Creditors’ Trust 

5 February 2022 to date of 
creation of the Creditors’ 
Trust 

$42,375.00 Immediately, when 
funds are available 
and the work has 
been completed.  

Future Work –
Creditors’ Trust to 
completion 

Date of creation of Creditors’ 
Trust until completion 
(should it be approved) 

$125,000.00 Immediately, when 
funds are available 
and the work has 
been completed.  

Total  $400,000.00   

OR; If the resolution fails: 

Work carried out 
to date  

30 September 2021 to 4 
February 2022 

$232,625.00 

Provided in 
the Report to 
creditors 
dated 19 July 
2021 

Immediately, when 
funds are available 
and the work has 
been completed. 

Future Work –
effectuation of 
DOCA (if 
required) 

5 February 2022 to the 
effectuation of the DOCA 

$267,375.00 
(if required) 

Immediately, when 
funds are available 
and the work has 
been completed. 

Total  $500,000.00   

Details of the future work where we are seeking creditors approval are included at Schedules A-H and include a 
breakdown of the proposed time spent by the appointees and staff members on each major task. 

Actual resolutions to be put to the meeting are detailed below for your information.  These resolutions also appear 
in the proxy form for the meeting provided to you. 

Work carried out to date: 30 September 2021 to 4 February 2022 

“That the retrospective remuneration of the Deed Administrators from 30 September 2021 to 4 February 2022 is 
determined at a sum equal to the cost of time spent by the Deed Administrators and their partners and staff, 
calculated at the hourly rates as detailed in the Administrators Report dated 19 July 2021 in the amount of 
$232,625.00, exclusive of GST.”  

If creditors resolve to amend the DOCA (Creditors Trust) 

Future work - DOCA: from 5 February 2022 to date of creating the Creditors’ Trust 

“That the future remuneration of the Deed Administrators from 5 February 2022 to the date of the creation of the 
Creditors’ Trust is determined at a sum equal to the cost of time spent by the Deed Administrators and their partners 
and staff, calculated at the hourly rates as detailed in the Administrators Report dated 19 July 2021 up to a further 
amount of $42,375.00, exclusive of GST.”  
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Future work - Trustees of the Creditors’ Trust: from the date of creation of the Creditors Trust until completion 
(should the Updated DOCA Proposal be approved) 

“That the future remuneration of the Trustees of the Creditors’ Trust is determined at a sum equal to the cost of 
time spent by the Deed Administrators and their partners and staff, calculated at the hourly rates as detailed in the 
Administrators Report dated 19 July 2021 up to an initial amount of $125,000.00 exclusive of GST.” 

If the resolution fails (Ongoing DOCA: if required) 

Future work – DOCA (if required): from 5 February 2022 to the effectuation of the DOCA 

“That the future remuneration of the Deed Administrators from 5 February 2022 to the effectuation of the DOCA is 
determined at a sum equal to the cost of time spent by the Deed Administrators and their partners and staff 
calculated at the hourly rates as detailed in the Administrators Report dated 19 July 2021 up to a further amount 
of $267,375.00, exclusive of GST.” 

 Disbursements sought 

We are not required to seek creditor approval for costs paid to third parties, or where we are recovering a cost 
incurred on behalf of the Deed Administrators, but we must provide details to creditors.  Details of these amounts 
are included in the attached Receipts and Payments in Schedule C. 

We are required to obtain creditors’ consent for the payment of a disbursement where we, or a related entity of 
ourselves, may directly, or indirectly, obtain a profit.  

To date, there have not been any disbursements incurred which require approval. 

 Previous remuneration approval  

The following remuneration approvals have previously been provided by creditors: 

Period For 
Amount approved 

(ex GST) 
Amount paid 

(ex GST) 

Voluntary Administration Administration period $626,095.50 $626,095.50 

DOCA remuneration 
approved to date 

DOCA period $300,000.00 $300,000.00 

Total  $926,095.50 $926,095.50 

I am now seeking approval of a further $400,000.00 (ex GST) in remuneration if the Updated DOCA Proposal and 
Creditors Trust is approved, and $500,000 if the DOCA continues in its present form without the Creditors Trust. 
Should the Updated DOCA Proposal be approved, the total remuneration claimed in this DOCA would be 
$575,000.00 (ex GST) with a further $125,000.00 (ex GST) separately claimed for the period of the Creditors’ Trust. 
Should the Updated DOCA not be approved, the total remuneration claimed in this DOCA would be $800,000.00 
(ex GST). 

 Likely impact on dividends 

It is both reasonable and appropriate for a professional service provider to be remunerated for their services.  An 
external administrator is entitled to be remunerated for necessary work that is properly performed.  That work 
generates the funds that may be recovered for the benefit of creditors and other stakeholders. 

The impact of the approval of the external administrator’s remuneration is that the remuneration will then be paid 
provided sufficient funds are generated to enable it to be paid.  The remuneration will be paid from those funds 
that are generated prior to the payment of most creditors in the external administration.   

It is noted that funds would only be available to any stakeholder as a consequence of the work necessarily 
undertaken by the external administrator. 

If a dividend or distribution is to be paid to stakeholders during a subsequent appointment, there is also 
necessary work that must be undertaken by the external administrator to properly adjudicate on claims and 
distribute any available funds. 
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The Deed Administrators’ most recent Estimated Outcome Statement suggests that the return to creditors will 
increase from the levels estimated in the Supplementary Report, despite the additional fees requested by the 
Deed Administrators.  

 Summary of receipts and payments 

A summary of the receipts and payments since the Deed of Company Arrangement was entered into on 13 August 
2021 to 14 February 2022 can be found at Schedule L.  

 Queries 

If you have any queries regarding the information in this report, please contact Kim Domleo on (02) 9338 2648.  

You can also access information that may assist you on the following websites: 

 ARITA at www.arita.com.au/creditors 

 ASIC at www.asic.gov.au (search for “INFO 85”). 

Further supporting documentation for our remuneration claim can be provided to creditors on request. 

Dated: 16 February 2022 
 

 
Barry Kogan 
Deed Administrator 
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Schedule A – Details of work already completed 

 
 

Work already completed 

Period The period 30 September 2021 to 4 February 2022 
Amount (ex GST) $232,625.00 

Task Area General Description Tasks 

Assets 
76.4 hours 
$40,755.00 

Cash at bank  Ongoing sweeps of pre-appointment bank accounts in accordance 
with the DOCA once trading liabilities have been satisfied 

 DOCA 
 

 Complied with post completion obligations in line with the DOCA 

 Reviewed monthly financial reporting from Company 

 Prepared invoices for Variable Contributions 

 Liaised with Proponent and Company 

 Deed Fund  Corresponded with the Company in regards to ongoing 
contributions 

 Undertook ongoing monitoring of Company’s financial position 

 Reconciled receipt of funds 

 Undertook review of outstanding assets 

 Asset realisation  Liaised with Pickles Auctions in regards to the sale of equipment 
and vehicles 

 Liaised with company staff and insurance broker in regards to 
insurance claim 

 Provided correspondence to leaseholders in regards to sale of 
equipment 

 Issued invoices to leaseholders 

 Updated leasehold equipment schedule 

 Assisted company with communication with leaseholders 

 Debtors  Detailed review of ASBJV information, liaised with the Company in 
regards to records and correspondence with ASBJV and prepared 
correspondence to Lendlease regarding same 

 Liaised with Michael Clout regarding Shareholder Loan 

 Took legal advice regarding repayment of Shareholder Loan 

 Reviewed demands  

 Determined strategy in regards to the Shareholder Loan 

 Reviewed initial statement of claim in regards to Shareholder Loan 

 Corresponded with trade debtors regarding payment timing and 
amounts 

Dividend 
64.0 hours 
$31,774.00 

Processing Proofs of Debt  Liaised with Petitioning Creditors and Prospa regarding quantum of 
claims 

 Provided priority creditors with detailed entitlement calculations 

 Advised priority creditors of the acceptance or rejection of their 
claim 

 Answered queries from employee creditors 

 Requested bank details from unsecured creditors prior to dividend 

 Considered timing of dividend to secured and unsecured creditors 
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 Liaising with the ATO in regards to priority claims and proof of debt 

 Dividend procedures (secured 
and priority dividend only) 

 Prepared correspondence to creditors advising them of intention to 
declare a dividend 

 Prepared dividend calculation 

 Prepared distribution file 

 Arranged payment of dividend to secured and winding up creditors 

 Arranged payment of dividend to priority creditors 

 Paid necessary tax on dividends 

Creditors 
140.6 hours 
$77,066.00 

Strategy and process  Conducted internal updates 

 Approved supplier payments 

Circulars  Prepared creditor reports and notifications regarding the DOCA and 
updates more generally 

Liaising with Creditors  Liaised with different classes of creditors 

 Liaised with suppliers regarding ongoing arrangements 

 Provided correspondence regarding DOCA to suppliers 

 Finalised trading position with suppliers 

 Finalised leasehold payments and release of PPSR with leasehold 
creditors 

 Answered queries from different classes of creditors 

 Provided updated reports and circulars to creditors 

 Undertook a preliminary adjudication of unsecured creditors’ claims 
received to date 

 Requested further information from employees and the Company’s 
payroll team regarding employee entitlement claims 

Meeting of Creditors  Drafted initial creditors report (in regards to withdrawn amended 
DOCA proposal) 

 Prepared documentation for meeting of creditors 

 Engaged with lawyers regarding Creditors’ Trust documentation 

 Calculation of entitlements  Finalised calculation of employee entitlements 

 Wrote to employees to advise them of their calculated claim 

 Liaised with payroll staff regarding employee entitlements 

 Liaised with employees regarding their entitlements 

 Provided details to employees regarding entitlements 

Employees 
5.7 hours 
$2,315.00 

Employee enquiries  Reviewed and paid post appointment superannuation payments 

 Calculated payroll tax  

 Paid payroll tax 

Trade on 
58.6 hours 
$28,940.00 

Finalisation  Liaised with suppliers to finalise purchase order register and 
outstanding invoices 

 Liaised with management and staff regarding transfer of control 

 Process receipts and 
payments 

 Entered receipts and payments into accounting system  

 Reviewed and authorised payments 

 Prepare budgets and financial 
reports 

 Monitored cash flow forecast 

 Monitored balance sheet and profit & loss statement 

 Finalised trading position 
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 Prepared estimated outcome statement for various scenarios 

Statutory & 
Administration 
91.9 hours 
$51,789.00 

Planning/Review  Prepared work plans and team staff allocations 
 Prepared task lists 

 Attended meetings discussing status of DOCA 

 DOCA  Liaised with DOCA Proponent in relation to amendments to the 
DOCA 

 Reviewed and analysed financial scenarios under the initial 
amendments to the DOCA 

 Number of calls and written communications with the Deed 
Proponent in relation to his initial amendments to the DOCA 

 Taxation  Paid trading period superannuation 

 Finalised workers compensation position and made payment 

 Prepared, reviewed and lodged BAS returns 

 Paid trading period PAYG 

 Calculated and finalised Payroll Tax position, including liaising with 
Revenue NSW and arranging payment 

 Bank account administration  Performed bank account reconciliations for the Deed Administration 
period 

 Receipt of funds 

ASIC forms  Prepared and lodged ASIC forms 

Document maintenance/file 
review/checklist 

 Maintained physical and electronic engagement file 

 Updated checklists 
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Schedule B – Time spent by staff on each major task  

Resolution: Work already completed for the period 30 September 2021 to 4 February 2022 

 

Deed Administrators remuneration for the period 30 September 2021 to 4 February 2022

Employee Position Rate ($/hr) Hrs Fees ($) Hrs Fees ($) Hrs Fees ($) Hrs Fees ($) Hrs Fees ($) Hrs Fees ($) Hrs Fees ($)

Barry Kogan Partner 770 2.0 1,540.00 0.2 154.00 1.5 1,155.00  -  - 0.7 539.00 8.8 6,776.00 13.2 10,164.00

Employee A Director 660 12.3 8,118.00 15.1 9,966.00 16.2 10,692.00 0.2 132.00 1.2 792.00 16.5 10,890.00 61.5 40,590.00

Employee B Manager 580 13.9 8,062.00 20.0 11,600.00 85.0 49,300.00  -  - 28.0 16,240.00 35.6 20,648.00 182.5 105,850.00

Employee C Manager 580 22.3 12,934.00  -  - 1.3 754.00 0.2 116.00 0.5 290.00 10.7 6,206.00 35.0 20,300.00

Employee D Senior Accountant 480  -  - 0.5 240.00 9.9 4,752.00  -  - 0.9 432.00 1.0 480.00 12.3 5,904.00

Employee D Accountant 390 25.2 9,828.00 2.2 858.00 20.4 7,956.00  -  - 27.3 10,647.00 9.5 3,705.00 84.6 32,994.00

Employee E Accountant 390  -  - 14.8 5,772.00 3.2 1,248.00 4.8 1,872.00  -  - 3.7 1,443.00 26.5 10,335.00

Employee F Accountant 390 0.7 273.00 3.8 1,482.00 3.1 1,209.00 0.5 195.00  -  - 0.7 273.00 8.8 3,432.00

Employee G Undergradate 1 230  -  - 7.4 1,702.00  -  -  -  -  -  - 4.5 1,035.00 11.9 2,737.00

Employee H Admin Level 3 370  -  -  -  -  -  -  -  -  -  - 0.7 259.00 0.7 259.00

Employee I Admin Level 3 370  -  -  -  -  -  -  -  -  -  - 0.2 74.00 0.2 74.00

Total fees (excl. GST) 76.4 40,755.00 64.0 31,774.00 140.6 77,066.00 5.7 2,315.00 58.6 28,940.00 91.9 51,789.00 437.2 232,639.00

Average Hourly rate 533.44 496.47 548.12 406.14 493.86 563.54 532.11

Statutory & 
Administration Total

Activity

Assets Dividend Creditors Employees Trade On
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Schedule C - Details of estimated future work  

 

 

Future work 

Period 
The period 5 February 2022 to the date of the creation of the Creditors’ 
Trust (should it be approved) 

Amount (ex GST) $42,375.00 

Task Area General Description Tasks 

Assets 
3.5 hours 
$2,380.00 

Cash at bank  Arrange sweep of pre-appointment accounts  

 Close pre-appointment bank accounts 

 DOCA 
 

 Comply with post completion obligations in line with the DOCA 

 Review monthly financial reporting from Company 

 Prepare invoices for Variable Contributions 

 Liaise with Proponent and Company 

 Deed Fund  Reconciling receipt of funds 

 Debtors  Correspond with trade debtors regarding payment timing and 
amounts 

 Take legal advice regarding outstanding trade debtor amounts 

 Commence legal action in order to recover Shareholder Loans (if 
required) 

 Liaise with ASBJV 

Creditors 
52.0 hours 
$29,760.00 

Strategy and process  Conduct internal updates 

DOCA  Review Creditors’ Trust documentation  

 Review and analyse outcome scenarios under the Updated DOCA 
Proposal  

 Calls and written communication with the Deed Proponent 
negotiating and ultimately accepting the Updated DOCA Proposal 

 Take legal advice as necessary in regards to Creditor Trust 
documentation 

Circulars  Prepare creditor reports and notifications regarding DOCA and 
Updated DOCA Proposal 

Liaising with Creditors  Liaise with different classes of creditors 

 Answer queries from different classes of creditors 

 Provide update reports to creditors 

Processing Proofs of Debt  Prepare correspondence to potential unsecured creditors inviting 
them to lodge Proofs of Debt (POD) 

 Confirm receipt of POD 

 Undertake adjudication of creditors’ claims 

 Request further information from creditors regarding their claims 

 Advise creditors of the acceptance or rejection of their claim 

 Consider timing of dividend to secured and unsecured creditors  

Meeting of Creditors  Arrange teleconference and webinar facilities for creditor meeting 
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  Prepare and circulate notice of meeting 

 Advertise notice of meeting and Notice of Intended Dividend 

 Prepare meeting presentation and chairperson’s notes 

 Prepare meeting file 

 Holding briefing prior to meeting 

 Assisting creditors with completion of POD forms 

 Circulate individual meeting ID to creditors for voting purposes 

 Prepare and lodge minutes of meeting with Australian Securities 
and Investments Commission (ASIC) 

 Respond to stakeholder queries and questions following the 
meeting 

Dividend 
5.0 hours 
$2,735.00 

Dividend procedures 
(unsecured creditor 
dividends) 

 Prepare correspondence to unsecured creditors advising them of 
intention to declare a dividend 

 Prepare unsecured dividend calculation 

 Prepare distribution file 

Employees 
1.0 hours 
$570.00 

Employee enquiries  Liaise with employees regarding entitlements 

 Provide details to employees regarding entitlements 

Statutory & 
Administration 
12.4 hours 
$6,938.00 

Planning/Review  Prepare work plans and team staff allocations 

 Prepare task lists 

 Attend meetings discussing status of DOCA 

 Creditors Trust  Review Creditors Trust Deed 
 Negotiate terms 
 Approve Deed 

 Bank account administration  Preparing the sweep of accounts  
 Perform bank account reconciliations for the Deed Administration 

period 

 Receipt of Administration funds 

ASIC forms  Prepare and lodge ASIC forms 

Document maintenance/file 
review/checklist 

 Maintain physical and electronic engagement file 

 Update checklists 

Finalisation  Notify ATO of ceasing to act 
 Cancel ABN/GST/PAYG registration 

 Complete checklists 
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Schedule D – Time spent by staff on each major task  
Resolution: Future estimated work for the period 5 February 2022 to the date the Creditors’ Trust is approved  

 

Deed Administrators remuneration for the period 5 February 2022 to the date the Creditors' Trust is created

Employee Position Rate ($/hr) Hrs Fees ($) Hrs Fees ($) Hrs Fees ($) Hrs Fees ($) Hrs Fees ($) Hrs Fees ($)

Barry Kogan Partner 770 1.0 770.00 4.0 3,080.00 0.5 385.00  -  - 1.0 770.00 6.5 5,005.00

Employee A Director 660 2.0 1,320.00 12.0 7,920.00 0.5 330.00 0.5 330.00 2.5 1,650.00 17.5 11,550.00

Employee B Manager 580 0.5 290.00 17.0 9,860.00 1.0 580.00  -  - 3.5 2,030.00 22.0 12,760.00

Employee C Senior Accountant 480  -  - 17.0 8,160.00 3.0 1,440.00 0.5 240.00 4.0 1,920.00 24.5 11,760.00

Employee D Admin Level 2 470  -  -  -  -  -  -  -  - 0.5 235.00 0.5 235.00

Employee E Admin Level 3 370  -  - 2.0 740.00  -  -  -  - 0.9 333.00 2.9 1,073.00

Total fees (excl. GST) 3.5 2,380.00 52.0 29,760.00 5.0 2,735.00 1.0 570.00 12.4 6,938.00 73.9 42,383.00

Average Hourly rate 680.00 572.31 547.00 570.00 559.52 573.52

Statutory & Total
Activity

Assets DividendCreditors Employees
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Schedule E - Details of estimated future work for the Trustees of the Creditors’ Trust  

 

 

Future work for the Trustees of the Creditors’ Trust 

Period 
Date of creation of Creditors’ Trust until completion (should it be 
approved) 

Amount (ex GST) $125,000.00 

Task Area General Description Tasks 
Assets  
30.0 hours 
$19,580.00 

Cash at bank  Arrange sweep of pre-appointment accounts  

Deed Fund  Reconciling receipt of funds 
 Debtors  Correspond with trade debtors regarding payment timing and 

amounts 

 Take legal advice regarding outstanding trade debtor amounts 

 Correspond with Mr Clout and his legal advisors in regards to the 
Shareholder Loans 

 Take legal advice regarding next steps in regards to Shareholder 
Loans 

 Commence legal action in order to recover Shareholder Loans  

 Negotiate position with ASBJV 

 Seek settlement agreements 

Creditors  
43.0 hours 
$23,980.00 

Creditor Enquiries, Requests 
& Directions 

 Receive and respond to creditor queries  

 Manage the functional mailbox for creditor queries 

 Attending to creditor phone calls 

 Considering reasonableness of creditor requests and performing, if 
appropriate 

 Obtaining legal advice on requests from creditors for information, 
documents or a report, if appropriate 

 Documenting reasons for not complying with requests or directions 

 Compiling information requested by creditors 

 Circulars  Prepare creditor reports and notifications regarding DOCA and 
Creditors’ Trust 

 Closing out trading  Finalise Administration trading position including liaising with 
creditors to seek all final invoices 

Dividend 
76.0 hours 
$44,140.00 

Processing Proofs of Debt  Correspondence to potential unsecured creditors inviting them to 
lodge Proofs of Debt (POD) 

 Confirm receipt of POD 

 Undertake adjudication of creditors’ claims 

 Request further information from creditors regarding their claims 

 Advise creditors of the acceptance or rejection of their claim 

 Consider timing of dividend to unsecured creditors  

 Seek legal advice, as required 
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Dividend procedures   Prepare correspondence to unsecured creditors advising them of 
intention to declare a dividend 

 Undertake detailed adjudication process 

 Prepare unsecured dividend calculation 

 Prepare distribution file 

 Upload and approve payments 

 Arrange payment for unsecured creditors  

Employees 
6.0 hours 
$3,450.00 

Employee enquiries   Liaise with employees regarding entitlements 

 Provide details to employees regarding entitlement payment 

Statutory & 
Administration 
63.0 hours 
$33,860.00 

Document maintenance/file 
review/checklist 

 Maintain physical and electronic engagement file 

 Update checklists 

 Bank account administration  Perform bank account reconciliations for the Deed Administration 
and Creditors’ Trust periods 

 Receipt of Creditors’ Trust funds 

ASIC forms and other 
statutory reporting 

 Prepare and lodge ASIC forms 

 Correspond with ASIC regarding statutory forms, as required 

 Prepare BAS 

Planning/Review  Prepare work plans and team staff allocations 

 Prepare task lists 

 Attend meetings discussing status of Creditors’ Trust 

Finalisation  Notify ATO of ceasing to act 

 Cancel ABN/GST/PAYG registration 

 Complete checklists 
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Schedule F – Time spent by staff on each major task  

Resolution: Future estimated work for the period of the Creditors’ Trust 

 

 

 

 

  

 

Remuneration for the Trustees of the Creditors' Trust for the period of the Creditors' Trust

Employee Position Rate ($/hr) Hrs Fees ($) Hrs Fees ($) Hrs Fees ($) Hrs Fees ($) Hrs Fees ($) Hrs Fees ($)

Barry Kogan Partner 770 8.0 6,160.00 2.0 1,540.00 1.0 770.00 8.0 6,160.00 5.0 3,850.00 24.0 18,480.00

Jonathan Henry Partner 770  -  -  -  -  -  -  -  - 0.5 385.00 0.5 385.00

Employee A Director 660 12.0 7,920.00 7.0 4,620.00 1.0 660.00 13.0 8,580.00 9.0 5,940.00 42.0 27,720.00

Employee B Manager 580 7.0 4,060.00 15.0 8,700.00 1.0 580.00 30.0 17,400.00 15.0 8,700.00 68.0 39,440.00

Employee C Senior Accountant 480 3.0 1,440.00 19.0 9,120.00 3.0 1,440.00 25.0 12,000.00 19.0 9,120.00 69.0 33,120.00

Employee D Admin Level 2 470  -  -  -  -  -  -  -  - 5.0 2,350.00 5.0 2,350.00

Employee E Admin Level 3 370  -  -  -  -  -  -  -  - 9.5 3,515.00 9.5 3,515.00

Total fees (excl. GST) 30.0 19,580.00 43.0 23,980.00 6.0 3,450.00 76.0 44,140.00 63.0 33,860.00 218.0 125,010.00

Average Hourly rate 652.67 557.67 575.00 0.02 580.79 537.46 573.44

Activity
Assets Creditors Employees Dividend Statutory & Total



 

 220207-MGWEENG01-Remuneration Report-KDSRLM 18 

Schedule G - Details of estimated future work for the Deed Administrators of the DOCA 
(if required)  
 

Future work  

Period From the 5 February 2022 to the effectuation of the DOCA 
Amount (ex GST) $267,375.00 

Task Area General Description Tasks 

Assets  
53.0 hours 
$30,470.00 

Debtors  Correspond with trade debtors regarding payment timing and 
amounts 

 Take legal advice regarding outstanding trade debtor amounts 

 Correspond with Mr Clout and his legal advisors in regards to the 
Shareholder Loans 

 Take legal advice regarding next steps in regards to Shareholder 
Loans 

 Commence legal action in order to recover Shareholder Loans  

 Negotiate position with ASBJV 

 Seek settlement agreements 
Cash at bank  Arrange sweep of pre-appointment accounts  

 Close pre-appointment bank accounts 
DOCA  Comply with post completion obligations in line with the DOCA 

 Review monthly financial reporting from Company 

 Prepare invoices for Variable Contributions 

 Liaise with Proponent and Company  
Creditors  
131.2 hours 
$73,656.00 

Creditor Enquiries, Requests 
& Directions 

 Receive and respond to creditor queries  

 Manage the functional mailbox for creditor queries 

 Attending to creditor phone calls 

 Liaise with the secured creditor  

 Strategy and process  Conduct internal updates 
 DOCA  Liaise with DOCA Proponent in relation to the Updated DOCA 

Proposal 

 Review and analyse outcome scenarios under the Updated DOCA 
Proposal  

 Calls and written communication with the Deed Proponent 
negotiating the Updated DOCA Proposal 

 Circulars  Prepare creditor reports and notifications regarding DOCA and 
Updated DOCA Proposal 

 Liaising with Creditors  Liaise with different classes of creditors 

 Answer queries from different classes of creditors 

 Provide update reports to creditors 

 Liaise with a Committee of Inspection (as and when required)  
 Meeting of Creditors 

 
 Prepare and lodge minutes of meeting with creditors with ASIC (as 

and when required) 
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Dividend 
175.0 hours 
$99,450.00 

Processing Proofs of Debt  Correspondence to potential unsecured creditors inviting them to 
lodge Proofs of Debt (POD) 

 Confirm receipt of POD 

 Undertake adjudication of creditors’ claims 

 Request further information from creditors regarding their claims 

 Advise creditors of the acceptance or rejection of their claim 

 Consider timing of dividend to unsecured creditors  

 Seek legal advice, as required 

Dividend procedures (Priority 
creditors and over the course 
of 4 intended unsecured 
dividends) 

 Prepare correspondence to unsecured creditors advising them of 
intention to declare a dividend 

 Prepare unsecured dividend calculation 

 Prepare distribution file 

 Arrange payment for unsecured creditors over multiple dividends 
dependent on class of unsecured creditor 

Employees 
10.0 hours 
$5,520.00 

Employee enquiries   Liaise with employees regarding entitlements 

 Provide details to employees regarding entitlements 

Statutory & 
Administration 
107.6 hours 
$58,282.00 

Planning/Review  Prepared work plans and team staff allocations 
 Prepared task lists 

 Attended meetings discussing status of DOCA 

 Bank account administration  Prepare correspondence to open and close accounts 

 Perform bank account reconciliations 

 Correspond with bank regarding specific transfers 

 Maintain cash book  
ASIC forms  Prepared and lodged ASIC forms 

Document maintenance/file 
review/checklist 

 Maintained physical and electronic engagement file 

 Updated checklists 

 Books and records/storage  Store records electronically 
 Finalisation  Notify ATO of ceasing to act 

 Cancel ABN/GST/PAYG registrations 

 Complete checklists 
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Schedule H – Time spent by staff on each major task  
Resolution: Future estimated work for the period 5 February 2022 to the effectuation of the DOCA (if required) 

 
 

 
 

Deed Administrators remuneration for the period 5 February 2022 to the effectuation of the DOCA

Employee Position Rate ($/hr) Hrs Fees ($) Hrs Fees ($) Hrs Fees ($) Hrs Fees ($) Hrs Fees ($) Hrs Fees ($)

Barry Kogan Partner 770 7.0 5,390.00 20.0 15,400.00 10.0 7,700.00 1.0 770.00 8.0 6,160.00 46.0 35,420.00

Jonathan Henry Partner 770  -  -  -  -  -  -  -  - 1.0 770.00 1.0 770.00

Employee A Director 660 9.0 5,940.00 35.0 23,100.00 27.0 17,820.00 2.5 1,650.00 15.0 9,900.00 88.5 58,410.00

Employee B Manager 580 15.0 8,700.00 45.0 26,100.00 36.0 20,880.00 1.0 580.00 27.0 15,660.00 124.0 71,920.00

Employee C Senior Accountant 480 20.0 9,600.00 60.0 28,800.00 50.2 24,096.00 3.5 1,680.00 35.0 16,800.00 168.7 80,976.00

Employee D Admin Level 2 470 1.0 470.00 5.0 2,350.00 2.0 940.00 1.0 470.00 10.0 4,700.00 19.0 8,930.00

Employee E Admin Level 3 370 1.0 370.00 10.0 3,700.00 6.0 2,220.00 1.0 370.00 11.6 4,292.00 29.6 10,952.00

Total fees (excl. GST) 53.0 30,470.00 175.0 99,450.00 131.2 73,656.00 10.0 5,520.00 107.6 58,282.00 476.8 267,378.00

Average Hourly rate 574.91 568.29 561.40 552.00 541.65 560.78

Activity

Assets Dividend Creditors Employees
Statutory & 

Administration Total
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Schedule I – Costs paid to third parties  

Costs paid to third parties are recovered at cost.  Creditors are not required to approve these types of costs, but details are 
provided to account to creditors, including the basis of charging for these types of costs.  Creditors are entitled to question 
the incurring of the costs and can challenge the costs in Court. 

As at the date of this report, no costs have been paid to third parties. 

Future costs provided by McGrathNicol (if required) will be charged to the external administration on the following basis: 
 

Cost type 
Rate 
(GST exclusive) 

Postage At cost 

Stationery and other incidental disbursements At cost 

Conference call phone charges At cost 

Searches At cost 

Advertising At cost 

Courier At cost 

Staff per diem travel allowance* $89.00 per day** 

Staff vehicle use $0.72 per km** 

ASIC user pays levy At cost 

* Payable when partners or staff are required for business purposes to stay away from their usual place of residence overnight. 

** These rates are deemed reasonable by the Australian Taxation Office. 

*** Tiered pricing model depending on volume of data to be hosted. 

If data hosting is required and we choose not to use the services of McGrathNicol’s Forensic Technology team, we will 
otherwise have to purchase those services from an alternative provider and/or use another method to achieve the same end, 
which will not be as efficient as using these available internal services. 

We note that the data hosting rates above are no more than our standard commercial pricing available for the same services 
when they are provided to external parties. 
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Schedule J – Schedule of Hourly Rates 

The rates for our remuneration calculation are set out in the following table, together with a general guide showing the 
qualifications and experience of staff engaged in the Deed Administration and the role they take in the Deed Administration.  
The hourly rates charged encompass the total cost of providing professional services and should not be compared to an 
hourly wage. 

 

Title Description 
Hourly from  
1 July 2021  
(excl GST) 

Appointee/Partner Registered liquidator, Chartered Accountant or equivalent and generally 
degree qualified with more than twelve years of experience.  Leads 
assignments with full accountability for strategy and execution.   

$770 

Director 1 Generally Chartered Accountant or comparable qualification and degree 
qualified with more than ten years of experience, including four years of 
Director or equivalent experience.  Autonomously leads complex 
insolvency appointments reporting to Appointee/Partner. 

$710 

Director Generally Chartered Accountant or comparable relevant qualification and 
degree qualified with more than nine years of experience.  Autonomously 
leads insolvency appointments reporting to Appointee/Partner. 

$660 

Senior Manager  Generally Chartered Accountant or comparable relevant qualification and 
degree qualified with more than seven years of experience.  Self-
sufficiently conducts small to medium insolvency appointments and leads 
major workstreams in larger matters. 

$620 

Manager Generally Chartered Accountant or comparable relevant qualification and 
degree qualified with more than five years of experience.  Self-sufficiently 
conducts small insolvency appointments and takes a supervisory role on 
workstreams in larger matters. 

$580 

Assistant Manager Generally Chartered Accountant or comparable relevant qualification and 
degree qualified with more than three years of experience.  Autonomously 
manages workstream activity within appointments.   

$530 

Senior Accountant Generally degree qualified and undertaking Chartered Accountant’s 
qualification or comparable relevant qualification with more than 16 
months of experience.  Completes tasks within workstreams and 
appointments under supervision. 

$480 

Accountant Generally degree qualified and undertaking or about to undertake 
Chartered Accountant’s qualification or comparable relevant qualification 
with less than one year of experience.  Assists with tasks within 
workstreams and appointments under supervision. 

$390 

Undergraduate/ 

Cadet 

Undertaking relevant degree.  Assists with tasks within workstreams and 
appointments under supervision. 

$230 

Practice Services 
Director 

National Practice Service leaders, generally degree qualified with more 
than ten years of experience and reporting directly to partners.  Technical 
experts in their specific areas and have team management responsibilities. 

$710 

Senior Treasury 
staff 

Appropriately experienced and undertakes senior Treasury activities such 
as oversight of the processing of payment of receipts and banking 
administration.  May be responsible for day to day management of 
projects or operations and may have supervisory responsibility for junior 
staff. 

$470 
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Title Description 
Hourly from  
1 July 2021  
(excl GST) 

Senior Client 
Administration and 
Treasury 

Appropriately experienced and undertakes senior level administrative 
support activities or Treasury activities.  May be responsible for day to day 
management of projects or operations and may have supervisory 
responsibility for junior staff. 

$370 

Administration Appropriately experienced and undertakes support activities such as 
meeting coordination and preparation of materials where it is efficient 
and appropriate to do so. 

$210 

McGrathNicol reviews its hourly rates on either 31 December or 30 June.  Creditors will be advised of any change to the 
hourly rates for this external administration. 
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Schedule K – Explanation where remuneration previously approved  

Creditors approved our prospective remuneration of $300,000 (ex GST) for the DOCA period at the creditors meeting of 26 July 2021.  To date, we have drawn $300,000 (ex 
GST) of fees in respect to the DOCA period.   

We now estimate our remuneration for the period following the voluntary administration will total approximately $700,000.00 (ex GST) should a Creditors Trust be approved 
or $800,000 (ex GST) should the DOCA continue as originally agreed. This means we will require an additional $400,000.00 - $500,000.00 (ex GST) of remuneration approved. 

When originally estimating our future fees for the DOCA period, the Deed Administrators had assumed that the entry into the DOCA instrument would take place soon 
after the second meeting of creditors, and that we would return control of the company to the Director shortly after.  

The increase in estimated remuneration is largely due to: 

 Delays in transferring control of MGW due to substantial negotiations with Michael Clout in regards to the transfer of the shares in Clout Holdings which was a 

necessary pre-condition to the DOCA. Whilst ultimately a court application was not necessary, due to Mr Clout’s reluctance to transfer the shares, the Deed 

Administrators substantively took almost all necessary steps to pursue relevant court orders including:  

- seek legal advice from solicitors and counsel in regards to the necessary Court Application; 

- instruct counsel to prepare the Court Application and supporting affidavit; 

- reviewing affidavits and the Court Application; and 

- extensive negotiations with Mr Clout and his legal advisors.  

 Additional requirements by the incoming secured creditors which needed to be satisfied prior to the initial payments into the Deed Fund and return of control to 

the Director. 

Arising from the above, the Deed Administrators traded the MGW business for three weeks longer than anticipated, increasing overall revenue and professional costs. 

In this table we compare, on a task basis, the difference between our previous remuneration approval report and this report, together with explanations for the difference. 
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Task 

Fees 

approved  

Total per task: 

Creditors Trust 
Difference 

Total per task: 

Continuation of 

DOCA Difference 
Reasons for differences 

$ $ $ $ $ 

Assets 22,005.00  82,261.63   60,256.63   90,771.63   68,766.63  

 Investigations into the ASBJV debt have proved lengthy with 
significant document review necessary. 

 Physical asset review for disclaimer and sale took longer than 
estimated. 

 Additional substantial correspondence with Michael Clout and 
his legal representatives, including preparing for a court 
application and possible legal action required to recover 
Shareholder loan. 

 Additional time expended recovering both pre and post-
appointment debtors. 

 Additional correspondence required with lessors. 

Dividend 100,710.00  78,780.41  (21,929.59)  131,355.41   30,645.41  

 Currently the Deed Administrators have adjudicated and paid 
the priority creditor claims, but have not adjudicated or paid 
any unsecured dividends. 

 It is expected that the majority of time relating to the 
unsecured dividend will be during the period of the Creditors’ 
Trust 

Creditors 66,330.00  159,931.81   93,601.81   179,847.81  113,517.81  

 Additional time expended reporting due to extended period 
between entering DOCA and various circulars to creditors 
advising them of the extension of the Sunset Date for the 
transfer of control requested by the Deed Proponent. 

 Additional time expended liaising with Retention of Title 
Creditors 

 As yet the dividend process with the unsecured creditors is at 
an early stage. Additional remuneration requested in order to 
cover those costs. 
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Task 

Fees 

approved  

Total per task: 

Creditors Trust 
Difference 

Total per task: 

Continuation of 

DOCA Difference 
Reasons for differences 

$ $ $ $ $ 

Employees 47,160.00  26,031.95  (21,128.05)  27,531.95  (19,628.05) 

 Given that the Deed Administrators were able to pay a 
dividend to priority unsecured creditors without delays this 
reduced the time spent dealing with employee related tasks. 

 Further, time relating to priority unsecured dividend was 
recorded in the ‘dividend’ task category.  

Trade On 9,735.00  178,314.30  168,579.30   178,314.30  168,579.30  
 The overrun is due to the extended period in which the Deed 

Administrators continued to control and trade on the 
Company. 

Administration 54,090.00  174,711.90  120,621.90   192,195.90  138,105.90  

 Due to the extended period that the Administrators continued 
to control the Company, there were additional tasks required 
and as such further tax and other administrative tasks rolled 
forward to the following month, requiring additional 
administration time being spent. 

Total 300,030.00  700,032.00  400,002.00   800,017.00  499,987.00    
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Schedule L - Receipts and Payments summary 

 
 

 

Summary of receipts and payments for the period 13 August 2021 to 14 February 2022

Details Amount ($ incl. GST)

Receipts

Transfer from Administrator 3,196,789

Deed Fund Contribution 2,361,356

Accounts Receivable (Post-Appointment) 1,300,273

Accounts Receivable (Pre-Appointment) 337,531

Funds received in error 230,705

Bank guarantee 127,640

Plant, vehicles and equipment 88,400

Administrators' loan repayment 44,000

Other receipts 13,359

Repayment of Employee Loans 982

Total receipts 7,701,036

Payments

Appointee Fees & disbursements (1,022,776)

Employee entitlements (769,767)

Priority unsecured dividend (Employees) (751,234)

Funds paid in error (344,921)

GST Paid (206,060)

Stock (203,796)

Trading expenses (175,655)

Legal Fees (172,457)

Subcontractors (153,939)

Repairs and Maintenance (143,344)

Secured creditor distribution (121,821)

Motor vehicle expenses (76,883)

Payroll tax (69,339)

Insurance (59,368)

Hire & Leasing (47,529)

Petitioning creditors' costs (31,808)

Wages and salaries (27,709)

Agent's Fees (26,089)

Employee reimbursement (3,429)

Other payments (2,939)

Employee entitlements witheld (2,031)

Total payments (4,412,893)

Net receipts and payments 3,288,143



Subregulation 5.6.49(2) 

FORM 535 

FORMAL PROOF OF DEBT OR CLAIM (GENERAL FORM) 

   ACN  

 “the Company” 

To the Deed Administrator of the Company 

1. This is to state that the Company was on                                       , and still is, justly and truly indebted to:

___________________________________________________________________________________________________ (name of creditor)

of _____________________________________________________________________________________________ (address of creditor)

for  $_________________________and____________cents (GST inclusive)     GST amount _______________________________

Date 
Consideration (state how the 

Debt arose) 

Amount 

$    c 

Remarks (include details of 

voucher substantiating payment) 

2. To my knowledge or belief the creditor has not, nor has any person by the creditor's order, had or received any

satisfaction or security for the sum or any part of it except for the following: (insert particulars of all securities

held. If the securities are on the property of the company, assess the value of those securities.  If any bills or

other negotiable securities are held, show them in a schedule in the following form).

Date Drawer Acceptor Amount $c Due Date 

3. Select which of the below applies (choose one):


The creditor is a company and I am signing as

a director of the company 
The creditor is a partnership and I am signing as

a partner of the partnership



The creditor is a company and I am signing as

an authorised representative/duly constituted

attorney of the company


I am signing in my personal capacity as a

member or contributory of the Company  


I am an individual and I am signing in my

personal capacity (which includes employees)  Other: ____________________________________________


The creditor is a sole trader and I am signing

as the proprietor

Page 1 of 2



4. If you are a related party, state your relationship ________________________________________________________________ 

This debt was inncurred for the consideration stated and the debt, to the best of my knowledge and belief, 

remains unpaid and unsatisfied.

Signature ............................................................................................ Dated ……………………………………………………….. 

Name: ___________________________________________________________ 

Address: ____________________________________________________________________________________________________________ 

Page 2 of 2

5. Is this debt claimed on the basis of an assignment?  Yes☐  No☐
If so, what consideration was paid for the debt? _________________________

☐ I nominate to receive electronic notifications of documents in accordance with Section 600G of the 

Corporations Act at the following email address

Email: __________________________________________________
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Proof of Debt 
Guidance Notes 

(Please read carefully before filling in Form 535 or Form 536) 

It is a creditor’s responsibility to prove their claim to our satisfaction. 

When lodging claims, creditors must ensure: 

 the proof of debt form is properly completed in every particular; and 

 evidence, as set out under “Information to support your claim”, is attached to the Form 535 or Form 536. 

Directions for completion of a Proof of Debt 

1. Insert the full name and address of the creditor. 

2. Under “Consideration” state how the debt arose, for example “goods sold to the company on 
______________________”. 

3. Under “Remarks” include details of any documents that substantiate the debt (refer to the section “Information 
to support your claim” below for further information). 

4. Where the space provided for a particular purpose is insufficient to contain all the information required for a 
particular item, please attach additional information. 

Information to support your claim 

Please note that unless you provide evidence to support the existence of the debt, your debt is not likely to be 
accepted.  Detailed below are some examples of debts creditors may claim and a suggested list of documents that 
should accompany a proof of debt to substantiate the debt. 

Trade Creditors 

 Invoice(s) and statement(s) showing the amount of the debt; and 

 Advice(s) to pay outstanding invoice(s) (optional). 

Guarantees/Indemnities 

 Executed guarantee/indemnity; 

 Notice of Demand served on the guarantor; and 

 Calculation of the amount outstanding under the guarantee. 

Judgment Debt 

 Copy of the judgment; and 

 Documents/details to support the underlying debt as per other categories. 

Deficiencies on Secured Debt 

 Security Documents (eg. mortgage); 

 Independent valuation of the secured portion of the debt (if not yet realised) or the basis of the creditor’s 
estimated value of the security; 

 Calculation of the deficiency on the security; and 

 Details of income earned and expenses incurred by the secured creditor in respect of the secured asset since the 
date of appointment. 

Loans (Bank and Personal) 

 Executed loan agreement; and 
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 Loan statements showing payments made, interest accruing and the amount outstanding as at the date of 
appointment. 

Tax Debts 

 Documentation that shows the assessment of debts, whether it is an actual debt or an estimate, and separate 
amounts for the primary debt and any penalties. 

Employee Debts 

 Basis of calculation of the debt; 

 Type of Claim (eg. wages, holiday pay, etc); 

 Correspondence relating to the debt being claimed; and 

 Contract of Employment (if any). 

Leases 

 Copy of the lease; and 

 Statement showing amounts outstanding under the lease, differentiating between amounts outstanding at the 
date of the appointment and any future monies. 

 



 

 

PROXY FORM 

 

MGW Engineering Pty Ltd (Subject to Deed of Company Arrangement) 

trading as Forefront Services 

ACN: 104 180 734 

 

APPOINTMENT OF PROXY 

 

I/We (if a firm, strike out “I” and set out the full name of the firm) ______________________________________________________ of 

 

_______________________________________________________________________________________________________________ (insert address) 

 

a creditor of MGW Engineering Pty Ltd (Subject to Deed of Company Arrangement) appoint  

 

___________________________________________________________ (insert name, address and description of the person appointed) 

or in his or her absence 

 

___________________________________________________________ (insert name, address and description of the person appointed) 

as my/our (choose one): 

   

 general proxy  special proxy 

to vote at the meeting of creditors to be held on 2 March 2022 at 11.00AM or at any adjournment of that meeting. 

Resolution (only complete where appointing a special proxy) For Against Abstain 

1 

Retrospective DOCA remuneration  

“That the retrospective remuneration of the Deed Administrators from 30 

September 2021 to 4 February 2022 is determined at a sum equal to the cost of 

time spent by the Deed Administrators and their partners and staff, calculated at 

the hourly rates as detailed in the Administrators Report dated 19 July 2021 in the 

amount of $232,625.00, exclusive of GST.”  

   

2 

Prospective DOCA remuneration  

“That the future remuneration of the Deed Administrators from 5 February 2022 to 

the date of the creation of the Creditors’ Trust is determined at a sum equal to the 

cost of time spent by the Deed Administrators and their partners and staff, 

calculated at the hourly rates as detailed in the Administrators Report dated 19 

July 2021 up to a further amount of $42,375.00, exclusive of GST.”  

   

3 

Proposal to amend DOCA  

“That the Deed of Company Arrangement executed on 13 August 2021 be 

amended to reflect the Updated DOCA Proposal and Creditors’ Trust substantially 

in the form set out in the Deed Administrators’ Report to Creditors dated 16 

February 2022.” 

   



 

 

4 

Creditors’ Trust remuneration  

“That the future remuneration of the Trustees of the Creditors’ Trust is determined 

at a sum equal to the cost of time spent by the Deed Administrators and their 

partners and staff, calculated at the hourly rates as detailed in the Administrators 

Report dated 19 July 2021 up to an initial amount of $125,000.00 exclusive of 

GST.” 

   

5 

Prospective DOCA remuneration (if required) 

“That the future remuneration of the Deed Administrators from 5 February 2022 to 

the effectuation of the DOCA is determined at a sum equal to the cost of time 

spent by the Deed Administrators and their partners and staff calculated at the 

hourly rates as detailed in the Administrators Report dated 19 July 2021 up to a 

further amount of $267,375.00, exclusive of GST.” 

   

 

 

DATED this ___________ day of ________________________ 2022 

 

Name ___________________________________________________  

 

Signature ___________________________________________________ 

 

Select which of the below applies (choose one): 

 

The creditor is a company and I am signing as 

a director of the company  

The creditor is a partnership and I am signing 

as a partner of the partnership 

 

 

The creditor is a company and I am signing as 

an authorised representative/duly constituted 

attorney of the company 
 

I am signing in my personal capacity as a 

member or contributory of MGW Engineering 

Pty Ltd (Subject to Deed of Company 

Arrangement) 

 

 

I am an individual and I am signing in my 

personal capacity (which includes employees)  
Other: ____________________________________________ 

 

 

The creditor is a sole trader and I am signing 

as the proprietor 
  

 

 

Proxy forms should be completed and returned by no later than 12.00PM on 1 March 2022. 

 

RETURN TO: MGW Engineering Pty Ltd (Subject to Deed of Company Arrangement) 

of care of  McGrathNicol 

Address:   GPO Box 9986, Sydney NSW 2001 

Phone:    +61 2 9338 2600 

Fax:     +61 2 9338 2699 
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Proxy 
Guidance Notes 

 Insert full name and address of creditor, contributory or member on the top line. 

 On the second line, insert the address of the creditor, contributory or member. 

 On the next line insert the name of the person you appoint as your proxy.  You may insert “the 
Chairperson of the meeting” if you wish.  

 You may appoint an alternate proxy on the fourth line who may act if your first appointed proxy cannot 
attend the meeting.  You may insert “the Chairperson of the meeting” if you wish. 

 Make sure you select whether the proxy is a general or special proxy. 

 A general proxy is where you leave it to the proxy to decide how to vote on each of the resolutions put 
before the meeting. 

 A special proxy is where you specify how the proxy is to vote on each resolution and the proxy must vote 
in accordance with that instruction.  

 If the proxy is a special proxy, the form must include details of each resolution and whether the proxy 
holder is to cast their vote in favour or against each resolution or abstain from voting.  

 Date and sign the Proxy form, indicating in which capacity you are signing the form.  The person signing 
must be authorised to do so. 
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Information sheet: Approving remuneration of an 

external administrator 

 If you are a creditor in a liquidation, voluntary administration or deed of company arrangement 
you may be asked to approve the external administrator’s remuneration. An external 
administrator can be a liquidator, voluntary administrator or deed administrator. The process for 
approving the remuneration for each of these is the same. 

This information sheet gives general information to help you understand the process of 
approving an external administrator’s remuneration and your rights in this process. The following 
topics are covered in this information sheet: 

• About external administrations 

• External administrator’s remuneration and costs 

• Calculating remuneration 

• Information you will receive 

• Approving remuneration 

• Who may approve remuneration 

• Deciding if remuneration is reasonable 

• What can you do if you decide the remuneration is unreasonable? 

• Reimbursement of out of pocket costs 

• Queries and complaints 

• More information. 
 

  

If a company goes into liquidation, voluntary administration or enters into a deed of company 
arrangement, an independent person is appointed to oversee the administration. They are called 
an external administrator and include a liquidator, voluntary administrator and deed 
administrator, depending on the type of administration involved. In this information sheet they are 
simply referred to as an external administrator. 

The duties of an external administrator are specified in legislation and they must adhere to 
certain standards while conducting the administration. 

All external administrators are required by law to undertake certain tasks which may not benefit 
creditors directly (e.g. investigating whether any offences have been committed and reporting to 
the Australian Securities and Investments Commission (ASIC)). 
 

  

External administrators are entitled to be paid for the necessary work they properly perform in 
the administration. 

An external administrator is entitled: 

• to be paid reasonable remuneration, for the work they perform, once this remuneration 
has been approved,  

• to be paid for internal disbursements they incur in performing their role (these costs do 
need approval), and 

• to be reimbursed for out-of-pocket costs incurred in performing their role (these costs do 
not need approval). 

  

About external administrations 

External administrator’s remuneration and costs 
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Common internal disbursements are stationery, photocopying and telephone costs. 

Commonly reimbursed out-of-pocket costs include: 

• legal fees 

• a valuer’s, real administration agent’s and auctioneer’s fees 

• postage costs 

• retrieval costs for recovering the company’s computer records, and 

• storage costs for the company’s books and records. 

Creditors have a direct interest in the amount of an external administrator’s remuneration and 
costs, as these will generally be paid from the administration before any payments are made to 
creditors. 

Remuneration and internal disbursements must be approved in accordance with the 
Corporations Act and Insolvency Practice Rules (Corporations) before it can be paid. 

If there is a shortfall between the external administrator’s remuneration and the assets available 
from the administration, in certain circumstances the external administrator may arrange for a 
third party to pay the shortfall. As a creditor, you will be provided details of any such 
arrangement. 

If there are not enough assets to pay the external administrator’s remuneration and costs, and 
there is no third party payment arrangement, the external administrator remains unpaid. 
 

  

An external administrator may calculate their remuneration using one (or a combination) of a 
number of methods, such as: 

• on the basis of time spent working on the administration, according to hourly rates 

• a quoted fixed fee, based on an estimate of the costs 

• a percentage (usually of asset realisations), or 

• a contingent basis on a particular outcome being achieved. 

Charging on the basis of time spent is the most common method used. External administrators 
have a set of hourly rates that they will seek to charge. These rates are set to reflect the 
seniority, skills and experience of staff and, where applicable, the complexity and risks of the 
bankruptcy. They cover staff costs and overheads. 

If remuneration is being charged on a time basis, the external administrator must keep time 
sheets noting the number of hours spent on the tasks performed. 

Creditors have a right to question the external administrator about the remuneration and the 
rates to be charged. They also have a right to question the external administrator about the fee 
calculation method used and how the calculation was made. The external administrator must 
justify why the chosen fee calculation method is appropriate for the administration. 
 

  

There are different types of remuneration reports that you may receive during the course of an 
external administration. The following table details the reports and when you might receive them. 
 

Calculating remuneration 

Information you will receive 
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The meeting of creditors (or committee of inspection) gives a chance for those participating to 
ask questions about the external administrator’s remuneration. Fees are then approved by a vote 
of the creditors. Alternatively, the external administrator may seek approval of remuneration via a 
proposal without a meeting. Whichever method is used, the external administrator must provide 
the same report to creditors about their remuneration (Remuneration Approval Report). 

Creditors may be asked to approve remuneration for work already performed and/or 
remuneration estimate for work not yet carried out. If the work is yet to be carried out, the 
external administrator must set a maximum limit (cap) on the future remuneration approval. For 
example, ‘future remuneration is approved, calculated on hours worked at the rates charged (as 
set out in the provided rate scale) up to a cap of $X’. 

Document Information it contains When you will receive it  

Initial 
Remuneration 
Notice (IRN) 

• A brief explanation of the types of methods 
that may be used to calculate fees. 

• The external administrator’s chosen fee 
calculation method(s) and why it is 
appropriate. 

• Details of the external administrator’s rates, 
including hourly rates if time spent basis is 
used. 

• An estimate of the external administrator’s 
remuneration. 

• The method that will be used to calculate 
disbursements. 

Voluntary Administration – 
with the notice of first 
meeting. 

Creditors’ voluntary 
liquidation – within 10 
business days of 
appointment. 

Court liquidation – within 
20 business days of 
appointment. 

Remuneration 
Approval 
Report (RAR) 

• A summary description of the major tasks 
performed, or likely to be performed. 

• The costs associated with each of those 
major tasks and the method of calculation. 

• The periods at which the external 
administrator proposes to withdraw funds 
from the administration for remuneration. 

• An estimated total amount, or range of total 
amounts, of the external administrator’s 
remuneration. 

• An explanation of the likely impact of that 
remuneration on the dividends (if any) to 
creditors.  

• Where internal disbursements are being 
claimed, the external administrator will 
report to creditors on the amount and 
method of calculation of these 
disbursements. 

Sent at the same time as:  

• the notice to creditors 
of the meeting at which 
approval of 
remuneration will be 
sought; or 

• the notice to creditors 
of the proposal without 
a meeting by which 
approval of 
remuneration will be 
sought   

If approval of remuneration 
is not being sought, a RAR 
will not be provided. 

Approving remuneration 
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If the remuneration for work done then exceeds this figure, the external administrator will have to 
ask the creditors to approve a further amount of remuneration, after accounting for the amount 
already incurred. 

If an external administrator can’t get the creditors’ approval, an application can be made to the 
Court to determine their remuneration. 

When there are limited funds available in the administration, or the external administrator’s 
remuneration is below a statutory threshold, an external administrator is entitled to draw a one-
off amount of up to that threshold plus GST, without creditor approval. This amount is currently 
$5,000 (indexed). 
 

  

Committee of inspection approval 

A committee of inspection will generally only be established where there are a large number of 
creditors and/or complex matters which make having a committee desirable. Committee 
members are chosen by a vote of all creditors and work with the external administrator to 
represent the creditors’ interests. 

If there is a committee, the external administrator will ask it to approve the remuneration. A 
committee makes its decision by a majority in number of its members present in person at a 
meeting, but it can only vote if a majority of its members attend. 

In approving the remuneration, it is important that committee members understand that they 
represent all the creditors, not just their own individual interests. 

Creditors’ approval 

Creditors approve remuneration by passing a resolution at a creditors’ meeting. Creditors may 
vote according to their individual interests. 

To approve an external administrator’s remuneration, a resolution is put to the meeting to be 
decided on the voices or by a ‘poll’ (if requested by the external administrator or a person 
participating and entitled to vote at the meeting). A poll requires a count of each vote and its 
value to be taken and recorded for each creditor present and voting. 

A proxy is a document whereby a creditor appoints someone else to represent them at a 
creditors’ meeting and to vote on their behalf. A proxy can be either a general proxy or a special 
proxy. A general proxy allows the person holding the proxy to vote how they want on a 
resolution, while a special proxy directs the proxy holder to vote in a particular way. 

A creditor will sometimes appoint the external administrator as a proxy to vote on the creditor’s 
behalf. An external administrator is only able to vote on remuneration if they hold a special proxy. 

There are provisions for a resolution to be passed by creditors without a meeting. This still 
requires a majority in value and number of creditors voting to vote in favour of the resolution. 
Creditors representing at least 25% in value of those responding to the external administrator’s 
proposal can object to the proposal being resolved without a meeting of creditors. 

  

Who may approve remuneration? 
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If you are asked to approve an external administrator’s remuneration, your task is to decide if the 
amount of remuneration is reasonable, given the work carried out in the administration and the 
results of that work. 

You may find the following information from the external administrator useful in deciding if the 
remuneration claimed is reasonable: 

• the method used to calculate remuneration 

• the major tasks that have been performed, or are likely to be performed, for the 
remuneration 

• the remuneration/estimated remuneration (as applicable) for each of the major tasks 

• the size and complexity (or otherwise) of the administration 

• the amount of remuneration (if any) that has previously been approved 

• if the remuneration is calculated, in whole or in part, on a time basis:  
o the period over which the work was, or is likely to be performed 
o if the remuneration is for work that has already been carried out, the time spent by 

each level of staff on each of the major tasks 
o if the remuneration is for work that is yet to be carried out, whether the 

remuneration is capped. 

ARITA’s Code of Professional Practice (‘the Code’) outlines the steps external administrators 
should take to make sure they fulfil their responsibilities to creditors when asking creditors to 
approve remuneration, including when those creditors are acting in their capacity as committee 
members. The Code is available on the ARITA website at www.arita.com.au. 

If you need more information about remuneration than is provided in the external administrator’s 
report, you should let them know before the meeting at which remuneration will be voted on. 
 

  

If you think the remuneration being claimed is unreasonable, you should raise your concerns with 
the external administrator. It is your decision whether to vote in favour of, or against, a resolution 
to approve remuneration. You may also choose to not vote on the resolution (abstain). 

You also have the power to put a resolution to the meeting. For example, you could put forward a 
resolution to change the way the external administrator charges for remuneration, or the periods 
at which the external administrator may withdraw funds. Any amending resolution must occur 
before the vote being taken on the resolution to approve remuneration. If the amended proposal 
is passed, the resolution is binding on the external administrator. However, such an amendment 
may result in the external administrator seeking to be replaced by another external administrator. 

If the external administrator is seeking approval of remuneration via a resolution without a 
meeting and more than 25% in value of the creditors responding object using the form provided 
by the external administrator, the proposal will not pass. If the external administrator wants the 
proposal passed, a meeting will need to be convened and any creditor entitled to participate in 
the meeting has the right, before the vote is taken, to put a resolution to the meeting as 
mentioned above. 

  

What can you do if you think the remuneration is unreasonable? 

Deciding if remuneration is reasonable 

http://www.arita.com.au/
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A creditor may apply to Court for a review of an external administrator’s remuneration. Creditors 
also have the power to appoint, by resolution, a reviewing liquidator to review any remuneration 
approved within the six months and any disbursements incurred in the 12 months before the 
reviewing liquidator’s appointment. The cost of a reviewing liquidator is paid from the assets of 
the external administration. An individual creditor may also appoint a reviewing liquidator with the 
external administrator’s consent. An individual creditor seeking the appointment of a reviewing 
liquidator must pay the cost of the reviewing liquidator. 
 

  

An external administrator should be very careful incurring costs that must be paid from the 
administration; as careful as if they were incurring the expenses on their own behalf. Their report 
on remuneration sent to creditors must also include information on the out-of-pocket costs of the 
administration (disbursements). 

Where these out-of-pocket costs are internal disbursements paid to the external administrator’s 
firm (for example photocopying and phone calls) the external administrator must request creditor 
approval of these amounts. The external administrator may also ask for approval of internal 
disbursements in advance. If they do so, they will set the rates for those disbursements and a 
cap on the maximum amount that can be drawn. 

If you have questions about any of these costs, you should ask the external administrator and, if 
necessary, bring it up at a creditors’ or committee meeting. If you are still concerned, you have 
the right to seek the appointment of a reviewing liquidator (refer above). 
 

  

You should first raise any queries or complaints with the external administrator or their firm.  

If this fails to resolve your concerns, including any concerns about their conduct, you can lodge a 
complaint with ARITA at www.arita.com.au or with ASIC at www.asic.gov.au. ARITA is only able 
to deal with complaints in respect of their members. 
 

  

The ARITA website contains the ARITA Code of Professional Practice which is applicable to all 
its members. ARITA also provides general information to assist creditors at 
www.arita.com.au/creditors. 

ASIC includes information on its website which may assist creditors. Go to www.asic.gov.au and 
search for ‘insolvency information sheets’. 

 

 

 

Important note: This information sheet contains a summary of basic information on the topic. It is not a substitute for 
legal advice. Some provisions of the law referred to may have important exceptions or qualifications. This document 
may not contain all of the information about the law or the exceptions and qualifications that are relevant to your 
circumstances. 

Reimbursement of out-of-pocket costs 

Queries and complaints 

More information 

http://www.arita.com.au/
http://www.asic.gov.au/
http://www.arita.com.au/
http://www.arita.com.au/creditors
http://www.asic.gov.au/


Important note: The information sheets contain a summary of basic information on the topic. It is not 

Insolvency information for directors, 
employees, creditors and shareholders 
ASIC has 11 insolvency information sheets to assist you if you’re affected by a company’s insolvency 
and have little or no knowledge of what’s involved. 

These plain language information sheets give directors, employees, creditors and shareholders a basic 
understanding of the three most common company insolvency procedures—liquidation, voluntary 
administration and receivership. There is an information sheet on the independence of external 
administrators and one that explains the process for approving the fees of external administrators. A 
glossary of commonly used insolvency terms is also provided. 

The Insolvency Practitioners Association (IPA), the leading professional organisation in Australia for 
insolvency practitioners, endorses these publications and encourages its members to make their 
availability known to affected people. 

List of information sheets 

• INFO 41 Insolvency: a glossary of terms
• INFO 74 Voluntary administration: a guide for creditors
• INFO 75 Voluntary administration: a guide for employees
• INFO 45 Liquidation: a guide for creditors
• INFO 46 Liquidation: a guide for employees
• INFO 54 Receivership: a guide for creditors
• INFO 55 Receivership: a guide for employees
• INFO 43 Insolvency: a guide for shareholders
• INFO 42 Insolvency: a guide for directors
• INFO 84 Independence of external administrators: a guide for creditors
• INFO 85 Approving fees: a guide for creditors

Getting copies of the information sheets 

To get copies of the information sheets, visit ASIC’s website at 
www.asic.gov.au/insolvencyinfosheets. The information sheets are also available from the IPA 
website at www.ipaa.com.au. The IPA website also contains the IPA’s Code of Professional Practice 
for Insolvency Professionals, which applies to IPA members. 

a substitute for legal advice. Some provisions of the law referred to may have important exceptions or 
qualifications. These documents may not contain all of the information about the law or the exceptions 
and qualifications that are relevant to your circumstances. You will need a qualified professional 
adviser to take into account your particular circumstances and to tell you how the law applies to you.  

© Australian Securities & Investments Commission, December 2008  
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Information sheet: Approving remuneration of an 

external administrator 

If you are a creditor in a liquidation, voluntary administration or deed of company arrangement 
you may be asked to approve the external administrator’s remuneration. An external 
administrator can be a liquidator, voluntary administrator or deed administrator. The process for 
approving the remuneration for each of these is the same. 

This information sheet gives general information to help you understand the process of 
approving an external administrator’s remuneration and your rights in this process. The following 
topics are covered in this information sheet: 

• About external administrations

• External administrator’s remuneration and costs

• Calculating remuneration

• Information you will receive

• Approving remuneration

• Who may approve remuneration

• Deciding if remuneration is reasonable

• What can you do if you decide the remuneration is unreasonable?

• Reimbursement of out of pocket costs

• Queries and complaints

• More information.

  

If a company goes into liquidation, voluntary administration or enters into a deed of company 
arrangement, an independent person is appointed to oversee the administration. They are called 
an external administrator and include a liquidator, voluntary administrator and deed 
administrator, depending on the type of administration involved. In this information sheet they are 
simply referred to as an external administrator. 

The duties of an external administrator are specified in legislation and they must adhere to 
certain standards while conducting the administration. 

All external administrators are required by law to undertake certain tasks which may not benefit 
creditors directly (e.g. investigating whether any offences have been committed and reporting to 
the Australian Securities and Investments Commission (ASIC)). 

  

External administrators are entitled to be paid for the necessary work they properly perform in 
the administration. 

An external administrator is entitled: 

• to be paid reasonable remuneration, for the work they perform, once this remuneration
has been approved,

• to be paid for internal disbursements they incur in performing their role (these costs do
need approval), and

• to be reimbursed for out-of-pocket costs incurred in performing their role (these costs do
not need approval).

About external administrations 

External administrator’s remuneration and costs
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Common internal disbursements are stationery, photocopying and telephone costs. 

Commonly reimbursed out-of-pocket costs include: 

• legal fees

• a valuer’s, real administration agent’s and auctioneer’s fees

• postage costs

• retrieval costs for recovering the company’s computer records, and

• storage costs for the company’s books and records.

Creditors have a direct interest in the amount of an external administrator’s remuneration and
costs, as these will generally be paid from the administration before any payments are made to 
creditors. 

Remuneration and internal disbursements must be approved in accordance with the 
Corporations Act and Insolvency Practice Rules (Corporations) before it can be paid. 

If there is a shortfall between the external administrator’s remuneration and the assets available 
from the administration, in certain circumstances the external administrator may arrange for a 
third party to pay the shortfall. As a creditor, you will be provided details of any such 
arrangement. 

If there are not enough assets to pay the external administrator’s remuneration and costs, and
there is no third party payment arrangement, the external administrator remains unpaid. 

  

An external administrator may calculate their remuneration using one (or a combination) of a 
number of methods, such as: 

• on the basis of time spent working on the administration, according to hourly rates

• a quoted fixed fee, based on an estimate of the costs

• a percentage (usually of asset realisations), or

• a contingent basis on a particular outcome being achieved.

Charging on the basis of time spent is the most common method used. External administrators 
have a set of hourly rates that they will seek to charge. These rates are set to reflect the 
seniority, skills and experience of staff and, where applicable, the complexity and risks of the 
bankruptcy. They cover staff costs and overheads. 

If remuneration is being charged on a time basis, the external administrator must keep time 
sheets noting the number of hours spent on the tasks performed. 

Creditors have a right to question the external administrator about the remuneration and the 
rates to be charged. They also have a right to question the external administrator about the fee 
calculation method used and how the calculation was made. The external administrator must 
justify why the chosen fee calculation method is appropriate for the administration. 

  

There are different types of remuneration reports that you may receive during the course of an 
external administration. The following table details the reports and when you might receive them. 

Calculating remuneration 

Information you will receive 
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The meeting of creditors (or committee of inspection) gives a chance for those participating to 
ask questions about the external administrator’s remuneration. Fees are then approved by a vote
of the creditors. Alternatively, the external administrator may seek approval of remuneration via a 
proposal without a meeting. Whichever method is used, the external administrator must provide 
the same report to creditors about their remuneration (Remuneration Approval Report). 

Creditors may be asked to approve remuneration for work already performed and/or 
remuneration estimate for work not yet carried out. If the work is yet to be carried out, the 
external administrator must set a maximum limit (cap) on the future remuneration approval. For 
example, ‘future remuneration is approved, calculated on hours worked at the rates charged (as 
set out in the provided rate scale) up to a cap of $X’.

Document Information it contains When you will receive it 

Initial 
Remuneration 
Notice (IRN) 

• A brief explanation of the types of methods
that may be used to calculate fees.

• The external administrator’s chosen fee
calculation method(s) and why it is
appropriate.

• Details of the external administrator’s rates,
including hourly rates if time spent basis is
used.

• An estimate of the external administrator’s
remuneration.

• The method that will be used to calculate
disbursements.

Voluntary Administration – 
with the notice of first 
meeting. 

Creditors’ voluntary 
liquidation – within 10 
business days of 
appointment. 

Court liquidation – within 
20 business days of 
appointment. 

Remuneration 
Approval 
Report (RAR) 

• A summary description of the major tasks
performed, or likely to be performed.

• The costs associated with each of those
major tasks and the method of calculation.

• The periods at which the external
administrator proposes to withdraw funds
from the administration for remuneration.

• An estimated total amount, or range of total
amounts, of the external administrator’s
remuneration.

• An explanation of the likely impact of that
remuneration on the dividends (if any) to
creditors.

• Where internal disbursements are being
claimed, the external administrator will
report to creditors on the amount and
method of calculation of these
disbursements.

Sent at the same time as: 

• the notice to creditors
of the meeting at which
approval of
remuneration will be
sought; or

• the notice to creditors
of the proposal without
a meeting by which
approval of
remuneration will be
sought

If approval of remuneration 
is not being sought, a RAR 
will not be provided. 

Approving remuneration 
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If the remuneration for work done then exceeds this figure, the external administrator will have to 
ask the creditors to approve a further amount of remuneration, after accounting for the amount 
already incurred. 

If an external administrator can’t get the creditors’ approval, an application can be made to the 
Court to determine their remuneration. 

When there are limited funds available in the administration, or the external administrator’s
remuneration is below a statutory threshold, an external administrator is entitled to draw a one-
off amount of up to that threshold plus GST, without creditor approval. This amount is currently 
$5,000 (indexed). 

  

Committee of inspection approval 

A committee of inspection will generally only be established where there are a large number of 
creditors and/or complex matters which make having a committee desirable. Committee 
members are chosen by a vote of all creditors and work with the external administrator to 
represent the creditors’ interests.

If there is a committee, the external administrator will ask it to approve the remuneration. A 
committee makes its decision by a majority in number of its members present in person at a 
meeting, but it can only vote if a majority of its members attend. 

In approving the remuneration, it is important that committee members understand that they 
represent all the creditors, not just their own individual interests. 

Creditors’ approval 

Creditors approve remuneration by passing a resolution at a creditors’ meeting. Creditors may
vote according to their individual interests. 

To approve an external administrator’s remuneration, a resolution is put to the meeting to be
decided on the voices or by a ‘poll’ (if requested by the external administrator or a person 
participating and entitled to vote at the meeting). A poll requires a count of each vote and its 
value to be taken and recorded for each creditor present and voting. 

A proxy is a document whereby a creditor appoints someone else to represent them at a 
creditors’ meeting and to vote on their behalf. A proxy can be either a general proxy or a special 
proxy. A general proxy allows the person holding the proxy to vote how they want on a 
resolution, while a special proxy directs the proxy holder to vote in a particular way. 

A creditor will sometimes appoint the external administrator as a proxy to vote on the creditor’s
behalf. An external administrator is only able to vote on remuneration if they hold a special proxy. 

There are provisions for a resolution to be passed by creditors without a meeting. This still 
requires a majority in value and number of creditors voting to vote in favour of the resolution. 
Creditors representing at least 25% in value of those responding to the external administrator’s
proposal can object to the proposal being resolved without a meeting of creditors. 

Who may approve remuneration? 
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If you are asked to approve an external administrator’s remuneration, your task is to decide if the 
amount of remuneration is reasonable, given the work carried out in the administration and the 
results of that work. 

You may find the following information from the external administrator useful in deciding if the 
remuneration claimed is reasonable: 

• the method used to calculate remuneration

• the major tasks that have been performed, or are likely to be performed, for the
remuneration

• the remuneration/estimated remuneration (as applicable) for each of the major tasks

• the size and complexity (or otherwise) of the administration

• the amount of remuneration (if any) that has previously been approved

• if the remuneration is calculated, in whole or in part, on a time basis:
o the period over which the work was, or is likely to be performed
o if the remuneration is for work that has already been carried out, the time spent by

each level of staff on each of the major tasks
o if the remuneration is for work that is yet to be carried out, whether the

remuneration is capped.

ARITA’s Code of Professional Practice (‘the Code’) outlines the steps external administrators 
should take to make sure they fulfil their responsibilities to creditors when asking creditors to 
approve remuneration, including when those creditors are acting in their capacity as committee 
members. The Code is available on the ARITA website at www.arita.com.au. 

If you need more information about remuneration than is provided in the external administrator’s
report, you should let them know before the meeting at which remuneration will be voted on. 

  

If you think the remuneration being claimed is unreasonable, you should raise your concerns with 
the external administrator. It is your decision whether to vote in favour of, or against, a resolution 
to approve remuneration. You may also choose to not vote on the resolution (abstain). 

You also have the power to put a resolution to the meeting. For example, you could put forward a 
resolution to change the way the external administrator charges for remuneration, or the periods 
at which the external administrator may withdraw funds. Any amending resolution must occur 
before the vote being taken on the resolution to approve remuneration. If the amended proposal 
is passed, the resolution is binding on the external administrator. However, such an amendment 
may result in the external administrator seeking to be replaced by another external administrator. 

If the external administrator is seeking approval of remuneration via a resolution without a 
meeting and more than 25% in value of the creditors responding object using the form provided 
by the external administrator, the proposal will not pass. If the external administrator wants the 
proposal passed, a meeting will need to be convened and any creditor entitled to participate in 
the meeting has the right, before the vote is taken, to put a resolution to the meeting as 
mentioned above. 

What can you do if you think the remuneration is unreasonable? 

Deciding if remuneration is reasonable 

http://www.arita.com.au/
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A creditor may apply to Court for a review of an external administrator’s remuneration. Creditors
also have the power to appoint, by resolution, a reviewing liquidator to review any remuneration 
approved within the six months and any disbursements incurred in the 12 months before the 
reviewing liquidator’s appointment. The cost of a reviewing liquidator is paid from the assets of 
the external administration. An individual creditor may also appoint a reviewing liquidator with the 
external administrator’s consent. An individual creditor seeking the appointment of a reviewing 
liquidator must pay the cost of the reviewing liquidator. 

  

An external administrator should be very careful incurring costs that must be paid from the 
administration; as careful as if they were incurring the expenses on their own behalf. Their report 
on remuneration sent to creditors must also include information on the out-of-pocket costs of the 
administration (disbursements). 

Where these out-of-pocket costs are internal disbursements paid to the external administrator’s
firm (for example photocopying and phone calls) the external administrator must request creditor 
approval of these amounts. The external administrator may also ask for approval of internal 
disbursements in advance. If they do so, they will set the rates for those disbursements and a 
cap on the maximum amount that can be drawn. 

If you have questions about any of these costs, you should ask the external administrator and, if 
necessary, bring it up at a creditors’ or committee meeting. If you are still concerned, you have 
the right to seek the appointment of a reviewing liquidator (refer above). 

  

You should first raise any queries or complaints with the external administrator or their firm. 

If this fails to resolve your concerns, including any concerns about their conduct, you can lodge a 
complaint with ARITA at www.arita.com.au or with ASIC at www.asic.gov.au. ARITA is only able 
to deal with complaints in respect of their members. 

  

The ARITA website contains the ARITA Code of Professional Practice which is applicable to all 
its members. ARITA also provides general information to assist creditors at 
www.arita.com.au/creditors. 

ASIC includes information on its website which may assist creditors. Go to www.asic.gov.au and 
search for ‘insolvency information sheets’.

Important note: This information sheet contains a summary of basic information on the topic. It is not a substitute for 
legal advice. Some provisions of the law referred to may have important exceptions or qualifications. This document 
may not contain all of the information about the law or the exceptions and qualifications that are relevant to your 
circumstances. 

Reimbursement of out-of-pocket costs 

Queries and complaints 

More information 

http://www.arita.com.au/
http://www.asic.gov.au/
http://www.arita.com.au/
http://www.arita.com.au/creditors
http://www.asic.gov.au/


Creditor Information Sheet 
Offences, Recoverable Transactions and 
Insolvent Trading

AUSTRALIAN RESTRUCTURING INSOLVENCY & TURNAROUND ASSOCIATION 

A summary of offences under the Corporations Act that may be identified by the administrator: 

180 Failure by company officers to exercise a reasonable degree of care and diligence in the exercise 
of their powers and the discharge of their duties. 

181 Failure to act in good faith. 

182 Making improper use of their position as an officer or employee, to gain, directly or indirectly, an 
advantage. 

183 Making improper use of information acquired by virtue of the officer’s position.

184 Reckless or intentional dishonesty in failing to exercise duties in good faith for a proper purpose. 
Use of position or information dishonestly to gain advantage or cause detriment.  This can be a 
criminal offence. 

198G Performing or exercising a function or power as an officer while a company is under administration. 

206A Contravening a court order against taking part in the management of a corporation. 

206A, B Taking part in the management of corporation while being an insolvent, for example, while 
bankrupt. 

206A, B Acting as a director or promoter or taking part in the management of a company within five years 
after conviction or imprisonment for various offences. 

209(3) Dishonest failure to observe requirements on making loans to directors or related companies. 

254T Paying dividends except out of profits. 

286 Failure to keep proper accounting records. 

312 Obstruction of an auditor. 

314-7 Failure to comply with requirements for the preparation of financial statements. 

437D(5) Unauthorised dealing with company's property during administration. 

438B(4) Failure by directors to assist administrator, deliver records and provide information. 

438C(5) Failure to deliver up books and records to the administrator. 

590 Failure to disclose property, concealed or removed property, concealed a debt due to the 
company, altered books of the company, fraudulently obtained credit on behalf of the company, 
material omission from Report as to Affairs or false representation to creditors. 

Preferences 

A preference is a transaction, such as a payment by the company to a creditor, in which the creditor receiving the 
payment is preferred over the general body of creditors.  The relevant period for the payment commences six 
months before the commencement of the liquidation.  The company must have been insolvent at the time of the 
transaction, or become insolvent because of the transaction. 

Where a creditor receives a preference, the payment is voidable as against a liquidator and is liable to be paid back 
to the liquidator subject to the creditor being able to successfully maintain any of the defences available to the 
creditor under the Corporations Act. 

Uncommercial Transaction 

An uncommercial transaction is one that it may be expected that a reasonable person in the company's 
circumstances would not have entered into, having regard to: 

• the benefit or detriment to the company;

• the respective benefits to other parties; and,

• any other relevant matter.

Offences 

Recoverable Transactions 
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To be voidable, an uncommercial transaction must have occurred during the two years before the liquidation. 
However, if a related entity is a party to the transaction, the period is four years and if the intention of the 
transaction is to defeat creditors, the period is ten years.  

The company must have been insolvent at the time of the transaction, or become insolvent because of the 
transaction. 

Unfair Loan 

A loan is unfair if and only if the interest was extortionate when the loan was made or has since become 
extortionate.  There is no time limit on unfair loans – they only must be entered into before the winding up began. 

Arrangements to avoid employee entitlements 

If an employee suffers loss because a person (including a director) enters into an arrangement or transaction to 
avoid the payment of employee entitlements, the liquidator or the employee may seek to recover compensation 
from that person.  It will only be necessary to satisfy the court that there was a breach on the balance of 
probabilities.  There is no time limit on when the transaction occurred. 

Unreasonable payments to directors 

Liquidators have the power to reclaim ‘unreasonable payments’ made to directors by companies prior to liquidation. 
The provision relates to payments made to or on behalf of a director or close associate of a director.  The 
transaction must have been unreasonable, and have been entered into during the 4 years leading up to a 
company's liquidation, regardless of its solvency at the time the transaction occurred. 

Voidable charges 

Certain charges over company property are voidable by a liquidator: 

• circulating security interest created within six months of the liquidation, unless it secures a subsequent
advance;

• unregistered security interests;

• security interests in favour of related parties who attempt to enforce the security within six months of its
creation.

 

In the following circumstances, directors may be personally liable for insolvent trading by the company: 

• a person is a director at the time a company incurs a debt;

• the company is insolvent at the time of incurring the debt or becomes insolvent because of incurring the debt;

• at the time the debt was incurred, there were reasonable grounds to suspect that the company was insolvent;

• the director was aware such grounds for suspicion existed; and

• a reasonable person in a like position would have been so aware.

The law provides that the liquidator, and in certain circumstances the creditor who suffered the loss, may recover 
from the director, an amount equal to the loss or damage suffered.  Similar provisions exist to pursue holding 
companies for debts incurred by their subsidiaries. 

A defence is available under the law where the director can establish: 

• there were reasonable grounds to expect that the company was solvent and they did so expect;

• they did not take part in management for illness or some other good reason; or

• they took all reasonable steps to prevent the company incurring the debt.

The proceeds of any recovery for insolvent trading by a liquidator are available for distribution to the unsecured 
creditors before the secured creditors. 

Important note: This information sheet contains a summary of basic information on the topic.  It is not a substitute for legal 
advice.  Some provisions of the law referred to may have important exceptions or qualifications.  This document may not contain 
all of the information about the law or the exceptions and qualifications that are relevant to your circumstances. 

Insolvent trading 
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About this guide 

This guide is for registered liquidators appointed under Pt 5.3A of the 

Corporations Act as a voluntary administrator or deed administrator 

(administrator). 

It explains:  

 our interpretation of administrators’ obligations under the Corporations 

Act and the general law where they are considering a proposed deed of 

company arrangement (DOCA) or a proposed variation of a DOCA 

(collectively, a DOCA proposal) involving a creditors’ trust; and  

 in particular, the information that we consider is material to creditors 

and should therefore be disclosed when a DOCA proposal involves a 

creditors’ trust. 
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About ASIC regulatory documents 

In administering legislation ASIC issues the following types of regulatory 

documents. 

Consultation papers: seek feedback from stakeholders on matters ASIC 

is considering, such as proposed relief or proposed regulatory guidance. 

Regulatory guides: give guidance to regulated entities by: 

 explaining when and how ASIC will exercise specific powers under 

legislation (primarily the Corporations Act) 

 explaining how ASIC interprets the law 

 describing the principles underlying ASIC’s approach 

 giving practical guidance (e.g. describing the steps of a process such 

as applying for a licence or giving practical examples of how 

regulated entities may decide to meet their obligations). 

Information sheets: provide concise guidance on a specific process or 

compliance issue or an overview of detailed guidance. 

Reports: describe ASIC compliance or relief activity or the results of a 

research project. 

Document history 

This guide was issued in December 2018 and is based on legislation and 

regulations as at the date of issue. 

Previous versions:  

 Superseded Guide 220, issued May 2005, rebadged as Regulatory 

Guide 82 on 5 July 2007 

Disclaimer  

This guide does not constitute legal advice. We encourage you to seek your 

own professional advice to find out how the Corporations Act and other 

applicable laws apply to you, as it is your responsibility to determine your 

obligations. 

Examples in this guide are purely for illustration; they are not exhaustive and 

are not intended to impose or imply particular rules or requirements. 
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A Overview  

Key points 

A creditors’ trust in a deed of company arrangement (DOCA) is a 

mechanism that is used to accelerate a company’s exit from external 

administration.  

It is important that voluntary administrators and deed administrators 

(administrators) are aware of their obligations and properly consider all the 

relevant issues raised by the use of a creditors’ trust. 

This guide indicates how we think administrators will adequately and 

properly perform all their duties and functions when a DOCA proposal 

involves a creditors’ trust. 

DOCAs and creditors’ trusts 

RG 82.1 A creditors’ trust in a DOCA is a mechanism used to accelerate a company’s 
exit from external administration: see RG 82.6–RG 82.11.  

RG 82.2 We have issued this guide to outline our views on the use of creditors’ trusts 
and indicate our interpretation of adequate and proper performance by 
administrators of their duties and functions in this situation. 

Administrators’ obligations about using creditors’ trusts 

RG 82.3 Administrators should be aware of and properly consider all the relevant 
issues raised by the use of a creditors’ trust, to avoid: 

(a) submitting a DOCA proposal to creditors that involves a creditors’ trust 
without properly considering whether such an arrangement is 
appropriate in the company’s circumstances; 

(b) failing to disclose all the material information about the creditors’ trust 
and its implications; and/or 

(c) making an inappropriate recommendation about the DOCA proposal. 

Is a creditors’ trust appropriate in this situation? 

RG 82.4 We consider that DOCA proposals should not involve creditors’ trusts unless 
administrators have:  

(a) adequately considered the appropriateness of using a creditors’ trust in 
the particular case; and  
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(b) disclosed all material information about the creditors’ trust and its 
implications to enable creditors to consider the advantages and 
disadvantages for the company, the creditors and the administrator. 

RG 82.5 DOCAs involving a creditors’ trust create special risks for creditors. Once 
the creditors’ trust has been constituted and the DOCA terminates, the 
arrangement is no longer governed by Pt 5.3A of the Corporations Act 2001 
(Corporations Act) and the protective mechanisms of that part—including 
the supervisory and remedial jurisdiction of the courts—cease to apply. 
Administrators recommending a creditors’ trust bear a heavy burden of 
explaining to creditors the implications of adopting such a proposal. 
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B DOCAs and creditors’ trusts  

Key points 

A creditors’ trust in a DOCA is a mechanism used to accelerate a 

company’s exit from external administration.  

The company and/or third parties promise to make payment (or transfer 

other property) to the trustee to satisfy the creditors’ claims, and to 

extinguish their rights, against the company.  

We consider that there are different and additional risks for creditors where 

a DOCA proposal involves a creditors’ trust. 

We are aware that creditors (particularly of large companies) have been 

asked to approve a ‘holding’ DOCA. 

What is a creditors’ trust? 

RG 82.6 A creditors’ trust in a DOCA is a mechanism used to accelerate a company’s 
exit from external administration. It has been used most commonly (but not 
exclusively) in connection with the rehabilitation of public companies listed 
on ASX. In some cases, this leads to a ‘backdoor’ listing. 

RG 82.7 Typically, under the terms of the DOCA and one or more interconnected 
deeds, a trust entity is created and the company’s obligations to some or all 
of the creditors bound by the DOCA are compromised and transferred to the 
trust. Those creditors become beneficiaries of the trust. Occasionally, there 
may be separate creditors’ trusts for employee and non-employee creditors, 
or for secured and unsecured creditors. 

RG 82.8 The company and/or third parties promise to make one or more payments (or 
transfer other property) to the trustee to satisfy the creditors’ claims against 
the company. In return, the creditors’ rights against the company are 
extinguished. 

RG 82.9 The trustee of the new trust becomes solely responsible to the former 
creditors (now beneficiaries) for: 

(a) ensuring that the company and/or other third parties perform their 
payment and other obligations to the trustee; 

(b) determining how much each of the former creditors is entitled to receive 
from the trust; and 

(c) in due course, making any distribution to those former creditors. 
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RG 82.10 Usually, the DOCA is ‘effectuated’ (and terminates) after the creditors’ 
claims against the company have been removed in this way. In most cases, 
the DOCA terminates immediately on creation of the trust, which usually 
occurs when or shortly after the DOCA is executed. 

RG 82.11 When the DOCA terminates, the company ceases to be externally 
administered, the directors regain full control of the company and the 
company is no longer required to use the notification ‘subject to deed of 
company arrangement’ on its public documents (as otherwise would be 
required by s450E(2) of the Corporations Act). 

What are the special risks for creditors? 

RG 82.12 We consider that there are different and additional risks for creditors where a 
DOCA proposal involves a creditors’ trust. The significance of the risks in a 
particular case will depend on the quality of the information the 
administrator provides to creditors and the actual terms of the DOCA, trust 
deed and any other related documentation. 

RG 82.13 The key additional risks are that: 

(a) under the DOCA proposal, the DOCA may be effectuated and creditors’ 
rights against the company extinguished before: 

(i) the amount available for distribution to creditors of the 
company/beneficiaries of the trust has been ascertained; 

(ii) the trust fund has been received in full by the trustee; or 

(iii) creditors of the company/beneficiaries of the trust have received 
any payment from either the deed administrator or the trustee; 

(b) creditors may have fewer (or, in some circumstances, no) legal rights if 
the DOCA proposal is not fully complied with by all relevant parties; 
and 

(c) creditors may agree to the DOCA proposal without being aware (or 
fully appreciating the implications) of these matters. 

RG 82.14 The following factors increase the severity of these risks: 

(a) creditors’ lack of knowledge and inexperience; 

Note: The use of a creditors’ trust in a DOCA will be beyond the reasonable knowledge 
or experience of most creditors bound by the DOCA. Creditors (particularly unsecured 
creditors) of an insolvent company usually have limited knowledge of (or previous 
experience with) corporate insolvency laws and processes. Any previous experience is 
likely to be with the Corporations Act and ASIC as the relevant regulator, and they will 
generally expect their claims against the company and their dealings with the external 
administrator to be governed by the Corporations Act. Many creditors will have no or 
limited knowledge of trust law. 
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(b) inadequate disclosure by administrators of material information about 
the DOCA proposal; 

(c) the additional complexity of the legal and documentary arrangements 
needed to support the use of a creditors’ trust under a DOCA; 

(d) the trustee’s identity, skills, remuneration and insurance arrangements; 

(e) non-uniformity of the state and territory Trustee Acts governing trusts 
and trustees; 

(f) differences in the ways trustees and registered liquidators are regulated 
and supervised, particularly by ASIC and the courts; 

(g) potential difficulties for ASIC and creditors (as beneficiaries of the 
trust) in monitoring and enforcing proper conduct by the trustee; and 

(h) legal uncertainties and other issues for ASIC, creditors bound by the 
DOCA or other persons in challenging a DOCA that has already 
terminated.  

‘Holding’ DOCAs  

RG 82.15 Creditors are sometimes asked to approve a ‘holding’ DOCA. A holding 
DOCA may be proposed when it is not in the interests of creditors that the 
administration end, nor that the company be wound up. Holding DOCAs 
give a voluntary administrator more time to develop proposals for 
restructuring or otherwise resuscitating the company. Where this is the case, 
the voluntary administrator does not need to seek an extension from the court 
of the convening period for the second creditors’ meeting under s439A.  

Note: See Mighty River International Limited v Hughes [2018] HCA 38. 

RG 82.16 Generally, we think a holding DOCA should not propose the subsequent 
creation of a creditor’s trust unless all the information specified in this guide 
is provided to creditors voting on the holding DOCA. We think it is unlikely 
that information will be available to a voluntary administrator at the time of 
proposing a holding DOCA, given the nature and purpose of a ‘holding’ 
DOCA. In our view, the appropriate course is to obtain express creditor 
approval of the creditors’ trust by means of a formal variation of the DOCA 
when that information is available.  

RG 82.17 Where a holding DOCA is proposed, we consider that its terms should:  

(a) exclude an open-ended or very lengthy period to formulate a concrete 
proposal for continuing the company or its business; and 

(b) include a program for interim reporting to creditors on steps taken and 
results obtained by the deed administrator, so that creditors can monitor 
the deed administrator’s efforts.  
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C Administrators’ obligations about creditors’ trusts 

Key points 

Administrators have an overriding obligation to perform their duties and 

functions adequately and properly. Where a DOCA proposal is concerned, 

we consider that an administrator who is fulfilling this obligation will: 

• evaluate the proposal before submitting it to creditors (see RG 82.20–

RG 82.23); 

• disclose all material information about the proposal to creditors (see 

RG 82.24–RG 82.27), and 

• express an opinion about the proposal that adequately protects the 

interests of creditors (see RG 82.28–RG 82.30). 

Administrators may be subject to disciplinary or other action if they do not 

fulfil their obligations when a DOCA proposal involving a creditors’ trust is 

put to creditors. 

What are the obligations of administrators? 

RG 82.18 Administrators have an overriding obligation to perform their duties and 
functions adequately and properly. This includes ensuring that the interests 
of creditors are adequately protected. Where a DOCA proposal is concerned, 
we consider that an administrator who is fulfilling this obligation will: 

(a) evaluate the proposal before submitting it to creditors (see RG 82.20–
RG 82.23); 

(b) disclose all material information about the proposal to creditors (see 
RG 82.24–RG 82.26); and 

(c) express an opinion about the proposal that adequately protects the 
interests of creditors (see RG 82.28). 

RG 000.19 Administrators may be subject to disciplinary or other action if they do not 
fulfil their obligations when a DOCA proposal involving a creditors’ trust is 
put to creditors. 

Evaluating the proposal 

RG 82.20 Before submitting any DOCA proposal to creditors, administrators should 
consider whether the proposal is suitable to submit. For example, it will 
rarely be appropriate for an administrator to submit a DOCA proposal to 
creditors where the administrator does not have sufficient concrete details to 
comply with all of their disclosure obligations: see RG 82.24–RG 82.26. 
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RG 82.21 Where the DOCA proposal involves a creditors’ trust, administrators should 
specifically consider whether such a mechanism is appropriate in the 
company’s circumstances. We think this includes considering whether the 
DOCA proposal (if accepted) may be an abuse of Pt 5.3A or otherwise 
contrary to the public interest. If so, it may be appropriate for the 
administrator to seek directions from the court before submitting the DOCA 
proposal to creditors. 

RG 82.22 Section 435A sets out the policy objective of Pt 5.3A: 
… for the business, property and affairs of an insolvent company to be 
administered in a way that: 
(a) maximises the chances of the company, or as much as possible of its 

business, continuing in existence; or 
(b) if it is not possible for the company or its business to continue in 

existence, results in a better return for the company’s creditors and 
members than would result from an immediate winding up of the 
company. 

RG 82.23 We consider that any mechanism for a creditors’ trust should only be 
included in a DOCA: 

(a) when there is a sound commercial reason that persuades the 
administrators that in all the circumstances it is in the best interests of 
creditors to adopt a DOCA with a creditors’ trust—to obtain a better 
return than from an immediate winding-up; 

(b) if it is consistent with the policy objective of Pt 5.3A, as outlined in 
s435A; and 

(c) if it is consistent with the public interest. 

Note 1: We consider, for example, that it is likely to be an abuse of Pt 5.3A, or 
otherwise contrary to the public interest, for a DOCA to involve a creditors’ trust where 
the DOCA proposal contemplates that the company would or could (after the DOCA 
has been effectuated in accordance with its terms) continue in existence in an insolvent 
financial condition. See Australian Law Reform Commission, Report No. 45, General 
Insolvency Inquiry, 13 December 1988 (the Harmer Report), vol. 1, pp. 62–63. 

Note 2: See Re Bevillesta Pty Ltd (in voluntary administration) [2011] NSWSC 417. 
Regarding the importance of the statutory regime under Pt 5.3A and the protections or 
advantages provided to creditors see also Sydney Land Corp P/L v Kalon P/L (1998) 26 
ACSR 427 at 430, Young v Sherman (2002) 170 FLR 86, Bovis Lend Lease P/L v Wily 
(2003) 45 ACSR 612 and Blacktown City Council v Macarthur Telecommunications 
P/L (2004) 47 ACSR 391. 

Disclosing material information 

RG 82.24 Section 75–225 of the Insolvency Practice Rules (Corporations) 2016 
(Insolvency Practice Rules) sets out matters that a voluntary administrator 
must include in their report and statement that accompany the notice of the 
second meeting of creditors convened under s439A of the Corporations Act. 

https://www.alrc.gov.au/report-45
https://www.alrc.gov.au/report-45


 REGULATORY GUIDE 82: External administration: Deeds of company arrangement involving a creditors’ trust 

© Australian Securities and Investments Commission December 2018 Page 11 

The report must contain all information that is material to the creditors’ 
decision, including material details of what a proposed DOCA will contain. 

Note: See M&S Butler Investments Pty Ltd v Granny May’s Franchising Pty Ltd (1997) 
24 ACSR 695 and Commissioner of Taxation v Comcorp Australia Ltd (1996) 70 FCR 
356; 21 ACSR 590 which were decided under the predecessor to s75–225 of the 
Insolvency Practice Rules and s439A(4) of the Corporations Act. 

RG 82.25 Section 445D of the Corporations Act reinforces the disclosure obligations 
of administrators by providing that the court may terminate a DOCA if 
(among other things) information that is material to the creditors’ decision to 
approve the proposed DOCA was omitted or was false or misleading.  

RG 82.26 When submitting a DOCA proposal to creditors that involves a creditors’ 
trust, administrators should disclose all the information that is material to the 
creditors’ decision about whether to accept the particular risks associated 
with the proposal. In Section D, we set out the information we think is 
material to that decision. 

Disclosure before variation of DOCA 

RG 82.27 We consider that deed administrators have an implied obligation to include 
similar matters in the documents that accompany a notice of meeting when a 
DOCA variation is proposed. 

Expressing an opinion that protects creditors’ interests 

RG 82.28 Administrators have an obligation to provide creditors with a statement 
setting out (among other things) the administrator’s opinion about whether it 
would be in the creditors’ interests for the company to execute a proposed 
DOCA or DOCA variation and the reasons for that opinion: see  
s75–225(3)(b) of the Insolvency Practice Rules and RG 82.27. 

RG 82.29 Where a DOCA proposal involves a creditors’ trust, we consider that 
administrators fulfilling this obligation will discuss the advantages and 
disadvantages for creditors of the proposed creditors’ trust when making 
their recommendation. 

RG 82.30 We also consider that the obligation to ensure the interests of creditors are 
adequately protected means that there are some circumstances when an 
administrator should not recommend that creditors approve a DOCA 
proposal involving a creditors’ trust: see Table 1. 
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Table 1: Examples of circumstances when an administrator should not recommend a 

proposal involving a creditors’ trust 

Circumstance Details 

The proposed value of the 

creditors’ trust fund cannot be 

reasonably estimated 

When the proposed value of the creditors’ trust fund cannot be reasonably 

estimated at the time the proposal will be voted on by the creditors. This is 

because the amount that may become available to the creditors (as 

beneficiaries of the trust) will be so speculative that it will never be in the 

creditors’ interests for the company to execute a DOCA that terminates, 

almost immediately, their status and rights as creditors. 

Note: DOCAs that do not involve a creditors’ trust may, in some cases, 
propose a return to creditors that could be described as speculative. However, 
in those cases, the interests of creditors are different because the creditors’ 
status as creditors (and their rights against the company under Pt 5.3A) will not 
be prematurely extinguished as may occur when a creditors’ trust is used. 

There is concern about whether 

the trustee will receive all of the 

trust fund 

When the administrator has reason for concern about whether the trustee 

will receive all of the trust fund, or at least adequate and enforceable 

security for the trust fund, before the DOCA terminates and the creditors’ 

rights (as creditors) against the company are extinguished. This is because 

it will rarely be in the creditors’ interests to place on them (and the trustee) 

all the risks of failure of the trust if there is future non-performance of 

obligations undertaken under the DOCA by the company or a third party. 

Note: See also Kalon v Sydney Land Corp P/L (1998) 26 ACSR 593 upholding 
Sydney Land Corp P/L v Kalon P/L (1998) 26 ACSR 427. 

The DOCA or trust deed 

provisions will permit the trustee 

(or any replacement trustee) of 

the creditors’ trust to be a 

person who does not have the 

necessary skills and experience 

When the DOCA or trust deed provisions will permit the trustee (or any 

replacement trustee) of the creditors’ trust to be a person who does not 

have the necessary skills and experience or is otherwise unsuitable to be 

the trustee. The risk to creditors from an unsuitable trustee is severe. In our 

view, the interests of creditors are likely to be adequately protected if the 

trustee of the creditors’ trust is a registered liquidator, but will never be 

adequately protected if the trustee will or could be the company the subject 

of the proposed DOCA. 

Note: This does not imply that the trustee should always be the same person 
as the deed administrator; the trustee could be another registered liquidator. 

Concern about adequate civil 

liability insurance for the trustee 

When there is reason for concern about whether the proposed trustee will 

have adequate civil liability insurance for their conduct as trustee of the 

creditors’ trust. 

DOCA/trust will not provide 

rights at least as favourable as 

rights of creditors under the 

Corporations Act 

When the DOCA and/or the trust deed will not provide processes and rights 

that are at least as favourable to the beneficiaries as the processes for and 

rights of creditors under the Corporations Act. 

Concrete details about the 

proposed structure and terms of 

the DOCA and trust deed cannot 

be provided 

When concrete details about the proposed structure and terms of the 

DOCA and trust deed cannot be provided. Because of the additional 

complexity of creditors’ trust arrangements, we do not consider that a broad 

outline of the proposed DOCA and proposed creditors’ trust deed is 

sufficient. In practical terms, we think it is unlikely that administrators will be 

able to satisfy their disclosure obligations to creditors unless a draft DOCA 

and a draft trust deed have been prepared. 

Note: See also Kirwan v Cresvale Far East Ltd (in liq) [2002] NSWCA 395 at 
[382] per Young CJ; (2003) 44 ACSR 21 and Commissioner of Taxation v 
Comcorp Australia Ltd (1996) 70 FCR 356 at 389; 21 ACSR 590 at 624. 
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D Disclosing material information 

Key points 

Administrators have an obligation to give creditors material information that 

will enable them to understand a DOCA proposal for a creditors’ trust and 

make an informed decision whether to approve it. 

Table 2 lists some of the types of information we consider an administrator 

must disclose to creditors and/or express an opinion about. 

What is material information? 

RG 82.31 Administrators have an obligation to give creditors material information that 
will enable them to: 

(a) understand a DOCA proposal; and 

(b) appreciate the legal and practical implications for them of authorising 
the company to execute the proposed DOCA (or DOCA variation). 

RG 82.32 In this section, we set out what we think is material information when a 
DOCA proposal involves a creditors’ trust. Depending on the particular case, 
administrators may also need to disclose other material information. 

Note: Parts of this section may also be relevant to DOCAs that do not involve a 
creditors’ trust. 

RG 82.33 The information should be set out in the report and statement made under 
s75–225 of the Insolvency Practice Rules (or explanation that accompanies 
the notice of meeting where a DOCA variation is proposed) as simply, 
clearly and succinctly as possible in the circumstances. 

RG 82.34 When the DOCA proposal involves a creditors’ trust, we consider this 
obligation means that information should be provided that enables creditors 
to understand the actual and potential implications and specific risks for 
them of the proposed creditors’ trust arrangements. Creditors should be able 
to make a realistic and informed assessment of the proposal and whether 
they should approve it (including, but not limited to, whether they are likely 
to receive a better return under the particular DOCA proposal, under a 
DOCA that does not involve a creditors’ trust, or under a winding-up). In 
Parkview Constructions Pty Ltd v Tayeh and Others [2009] NSWSC 186 at 
[76], Justice Barrett said that:  

Administrators recommending to creditors the adoption of a deed of 
company arrangement that will give birth immediately to a creditors’ trust 
and then itself promptly die bear a heavy burden of explaining to creditors 
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the implications of the shift from a regime incorporating a court 
administered scheme of creditor protection to one in which creditors 
become passive trust beneficiaries. 

RG 82.35 Much of the information that we think should be provided to creditors will 
describe the administrator’s understanding of the law. Therefore, we 
consider that administrators should base such information on legal advice 
received by them that is applicable to the particular DOCA proposal. 

RG 82.36 Because of the additional complexity involved in a DOCA proposal 
involving a creditors’ trust, we consider that creditors should be given 
adequate opportunity to obtain (if they wish) professional advice about the 
proposal, its implications and risks before they vote on the proposal. This 
may affect the appropriate period of notice of a meeting, the need for an 
extension of the convening period, or the need for an adjournment of the 
meeting. 

RG 82.37 ASIC, creditors and the public can only properly understand the DOCA by 
also understanding the associated arrangements. Where a DOCA (or DOCA 
variation) involving a creditors’ trust is approved and executed, we expect 
administrators to lodge the DOCA (or DOCA variation) with ASIC, as well 
as lodging:  

(a) a copy of the creditors’ trust deed; and  

(b) any other associated document (such as an ‘implementation deed’) that 
is referred to in the DOCA or is otherwise necessary to support the 
creditors’ trust arrangements. 

Table 2: Material information to disclose to creditors 

Information Description Reference 

Reasons The reasons why the DOCA proposal involves a 

creditors’ trust 

RG 82.38–RG 82.40 

Key events The anticipated sequence of key events if the DOCA 

proposal is approved, and the implications for creditors 

RG 82.41–RG 82.42 

Return The anticipated return to creditors/beneficiaries RG 82.43 

Trustee particulars The identity, skills, experience and insurance of the 

proposed trustee 

RG 82.44 

Remuneration The proposed remuneration and expenses of the deed 

administrator and trustee 

RG 82.46–RG 82.47 

Indemnities Details of any indemnities for fees or liabilities RG 82.48 

Powers The differences between the powers of a deed 

administrator under the Corporations Act and the trustee 

under the DOCA proposal 

RG 82.49–RG 82.50 
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Information Description Reference 

Claims How creditors’ claims will be dealt with under the DOCA 

proposal and in what priority 

RG 82.51–RG 82.52 

Other creditor/beneficiary 

differences 

A comparison of the protections and rights of creditors 

under the Corporations Act and of beneficiaries under the 

DOCA proposal 

RG 82.53–RG 82.56 

Fair Entitlements 

Guarantee scheme (FEG) 

Any effect on employee entitlements under FEG RG 82.57 

Compliance opinion An opinion on the capability of the company (and 

relevant third parties) to comply with obligations to the 

trustee 

RG 82.58 

Solvency statement The basis for an opinion that the company will be solvent 

at the date of effectuation of the DOCA 

RG 82.59 

Tax issues for 

company/trust 

Details of the taxation and stamp duty implications for the 

company and the trust 

RG 82.61 

Tax issues for individual 

creditor/beneficiary 

Potential differences in taxation implications for creditors 

and beneficiaries 

RG 82.62 

Other Any other material aspects or implications RG 82.63–RG 82.64 

Reasons 

RG 82.38 Administrators should provide an explanation of the reasons why the DOCA 
proposal involves a creditors’ trust, instead of a DOCA where creditors’ 
claims and rights would be dealt with directly under the DOCA and the 
Corporations Act. 

RG 82.39 We expect this explanation to include identification of any legal or 
commercial reasons, and a discussion of why it is considered to be in the 
interests of creditors as a whole to use the proposed creditors’ trust. 

RG 82.40 If one of the stated reasons is to enable listing of the company or re-
quotation of the company’s financial products on a financial market such as 
ASX, the administrator should also provide details of: 

(a) the market operator’s requirements for listing or re-quotation and how it 
is proposed that the company would meet those requirements; and 

(b) how and why listing or re-quotation would be in the interests of the 
creditors (as opposed to the directors, shareholders or some other party). 
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Key events 

RG 82.41 Administrators should explain the anticipated sequence and relative timing 
for each of the following key events if the DOCA proposal is approved, and 
the implications of each event for creditors: 

(a) execution of the DOCA; 

(b) creation of the creditors’ trust; 

(c) termination of the DOCA; 

(d) receipt of the creditors’ trust fund by the trustee; and 

(e) distribution to creditors/beneficiaries. 

RG 82.42 The explanation of implications should include the nature of the legal 
relationship of the creditors to the company after each event (and 
specifically, when they would cease to be creditors), and what will happen if 
any of these events, or their timing, does not occur as anticipated. 

Return to creditors 

RG 82.43 Administrators should provide information about the anticipated return to 
creditors/beneficiaries under the DOCA proposal, including: 

(a) the anticipated date(s) when the trust fund will be received by the 
trustee and from which sources; 

(b) the anticipated value of the total trust fund and of the portion that would 
be available for distribution to beneficiaries, with an explanation of any 
difference in those values; 

Note: See also Table 1. 

(c) the anticipated date(s) for distribution by the trustee to the beneficiaries; 

(d) the anticipated rate(s) of distribution by the trustee; 

(e) risks to creditors/beneficiaries associated with any delay in receipt of 
the trust fund by the trustee, or in distribution by the trustee to the 
beneficiaries; and 

(f) the potential return to creditors if the DOCA proposal did not involve a 
creditors’ trust. 

Note: We consider that the information in this paragraph should be linked to other 
information provided (e.g. information about remuneration, expenses and taxation) so 
that creditors are able to identify and weigh up the additional overall costs involved 
because of the creditors’ trust and any potential increase in the distribution to them, 
against the likelihood of, and any delay in, receiving that distribution. 
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Trustee particulars 

RG 82.44 Administrators should provide information about the proposed trustee, 
including: 

(a) why that trustee is proposed and is considered appropriate, with details 
of their qualifications, skills and relevant experience to perform the 
duties and functions they will have as trustee of the creditors’ trust; 

Note: See also Table 1. 

(b) whether the DOCA proposal requires the trustee (and any replacement 
trustee) of the creditors’ trust to be the deed administrator or other 
person registered by ASIC under s20–30 of Sch 2 to the Corporations 
Act as a liquidator; 

(c) whether ASIC or any other government regulator will have supervisory 
powers over conduct by the proposed trustee in that capacity, and if so, 
the nature of those powers; 

Note: Administrators should note our view that ASIC has certain supervisory powers 
under Div 40 of Sch 2 to the Corporations Act over conduct by the trustee where the 
DOCA and trust deed provide that the trustee is a registered liquidator. 

(d) whether the proposed trustee would have any potential conflict of 
interests when acting as trustee, and, if so, the nature of the conflict and 
how it would be managed; and 

(e) whether the proposed trustee has civil liability insurance (including 
professional indemnity and fidelity) that will cover conduct by them in 
their capacity as trustee of the proposed trust, and the nature and 
aggregate value of any such insurance. 

Note: See also Table 1 and RG 82.45. 

RG 82.45 If the proposed trustee is a registered liquidator, administrators should 
confirm whether that insurance policy covers conduct by the registered 
liquidator in the capacity of trustee. If not, additional insurance would be 
needed. 

Remuneration and expenses 

RG 82.46 Administrators should provide details of the remuneration and anticipated 
expenses of the deed administrator and proposed trustee, and a comparison 
of the remuneration process for the deed administrator and the trustee. 

RG 82.47 The information should cover: 

(a) how and when the deed administrator and trustee would be paid and at 
what rates; 
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(b) the effect of the fees and expenses of each of the deed administrator and 
trustee on the anticipated distribution to beneficiaries of the trust (see 
also RG 82.43). This includes identifying any additional fees and 
expenses involved because of the use of a creditors’ trust (such as 
through duplication of activity); and 

(c) the rights that beneficiaries would have to approve and/or challenge 
fees charged by the trustee (including what law and courts would decide 
those rights), compared with the rights they would have as creditors of a 
company subject to a DOCA. 

Note: See also Table 1. 

Indemnities 

RG 82.48 Administrators should provide the details and implications for 
creditors/beneficiaries of any indemnity for fees or liabilities that has been 
(or will be) provided to the deed administrator or trustee, including the 
relationship between the indemnifier, the company, the deed administrator 
and the trustee. This includes any indemnity or lien in favour of the deed 
administrator or trustee over the assets of the company or over the trust fund 
under the proposed terms of the DOCA or trust deed. 

Powers 

RG 82.49 Administrators should explain the differences between the powers of a deed 
administrator under the Corporations Act and the powers the trustee would 
have under the proposed trust deed and the relevant state or territory 
Trustee Act.  

RG 82.50 This includes identification of any likely deficiencies in the powers of the 
trustee to perform the functions envisaged under the proposed trust deed, and 
which may lead to applications to court (and associated costs) by the trustee 
that would not be necessary for a deed administrator. 

Claims 

RG 82.51 Administrators should explain how creditors’ claims against the company 
will be dealt with under the DOCA proposal and in what priority. This 
includes whether the value of those claims will be determined by the deed 
administrator or by the trustee. If by the trustee, there should be an 
explanation of what the process of determination will be and confirmation 
that the trustee will have unrestricted and free access to all the books and 
records of the company necessary to determine claims. 
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RG 82.52 If unsecured creditors’ priorities (as beneficiaries of the trust) will not follow 
the priorities set out in s556 of the Corporations Act, the nature of and 
reasons for the divergence from s556 should be explained. If the claims 
adjudication processes by the trustee and the associated rights of 
beneficiaries would differ from the processes and rights under the 
Corporations Act for creditors’ claims, the differences and their implications 
for beneficiaries should also be explained. 

Note: See also Table 1. 

Other creditor/beneficiary differences 

RG 82.53 The difference between Pt 5.3 of the Corporations Act, a creditors’ trust and 
general trust law must be drawn to the attention of creditors. The use of a 
creditors’ trust results in the loss of court supervision under the Corporations 
Act. Although courts can still provide relief under the general law of trusts, 
the safeguards available to creditors under Pt 5.3A are no longer available. 

RG 82.54 Administrators should provide a comparison of the protections and rights 
that creditors would have under the Corporations Act as creditors of a 
company subject to a DOCA, and the protections and rights they would have 
as beneficiaries of the proposed creditors’ trust. 

RG 82.55 In relation to creditors, we expect this comparison to include explanation of 
the ability of a creditor to: 

(a) challenge decisions, actions or omissions by a deed administrator, 
including decisions about the value of their claim against the company; 

(b) be informed (including through reports to creditors, meetings of creditors, 
and lodgement of statements of receipts and payments with ASIC, where 
these are required) about the progress of the external administration; 

(c) require a deed administrator to call a meeting of creditors to put a 
resolution to vary or terminate a DOCA; 

(d) apply to the court for the DOCA to be varied, terminated or avoided; and 

(e) complain to ASIC about conduct by the deed administrator. 

RG 82.56 In relation to beneficiaries of the proposed trust, we expect this comparison 
to include explanation of: 

(a) the law that would govern interpretation of the trust deed and the 
trustee’s powers and duties; 

(b) how beneficiaries, individually and collectively, would be able to 
monitor and enforce compliance by the trustee, the company and any 
relevant third parties with the terms of the DOCA, the trust deed and 
any ‘implementation deed’ or other document setting out obligations 
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connected with the creditors’ trust. This includes the rights that 
beneficiaries would have (and against whom) if any part of the trust 
fund is not paid to the trustee in accordance with the proposed DOCA, 
trust deed or other aspect of the arrangements; 

(c) the rights that a beneficiary would have to challenge decisions, actions 
or omissions by the trustee, including decisions about the value of their 
entitlement to a distribution out of the trust fund; 

(d) how, when and by whom the terms of the trust deed could be varied, 
including the rights that a beneficiary would have to call, or require the 
trustee to call, a meeting of beneficiaries to vary or terminate the trust 
deed; and 

(e) how, and to which supervisory body, a beneficiary could complain 
about decisions or other conduct by the trustee. 

Fair Entitlements Guarantee scheme 

RG 82.57 Administrators should disclose the effect (if any) for employee creditors of 
becoming a beneficiary of a creditors’ trust on their rights under the FEG, or 
on the Australian Government’s rights of subrogation under FEG. 

Compliance opinion 

RG 82.58 Administrators should state: 

(a) the inquiries they have made about the capability (including financial 
capability) of the company and any relevant third party to comply with 
their obligations under the DOCA proposal; 

(b) the information they have received in response to those inquiries; and 

(c) based on this information, their opinion on whether the company (and any 
relevant third party) is capable of complying and is likely to comply with 
its obligations to the trustee, if the DOCA proposal is approved by creditors. 

Note: See also Table 1. 

Solvency statement 

RG 82.59 Administrators should state the reasons why they have formed the opinion 
that the company will be solvent at the date of effectuation of the DOCA, if 
the DOCA is wholly effectuated on the terms proposed. 

RG 82.60 An administrator who has not formed or cannot form this opinion should 
re-evaluate the proposal: see RG 82.23. 
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Taxation issues for company and trust 

RG 82.61 Administrators should provide details of the taxation (including capital gains 
tax), stamp duty and other financial implications for the company and for the 
trust of: 

(a) establishing the trust; 

Note: Trusts are entities that are subject to Australian Business Number (ABN) 
registration requirements and to Australian income tax legislation. 

(b) transferring to the trust the company’s liabilities to its creditors and, 
where applicable, other property of the company; 

(c) where applicable, realising trust assets; and 

(d) distributing trust assets to the beneficiaries. 

RG 82.62 This should include explanation of how these costs will impact on the 
anticipated return to creditors/beneficiaries: see also RG 82.45. 

Taxation issues for individual creditor/beneficiary 

RG 82.63 Administrators should provide a statement in general terms about the 
potential taxation implications for a creditor of receiving distributions (in 
their capacity as beneficiary) from a trust, rather than payment from the 
company in their capacity as creditors, with a statement advising creditors to 
seek professional advice about their individual taxation circumstances. 

Other issues 

RG 82.64 Administrators should provide information about any other material aspects 
or implications of the particular DOCA proposal, such as: 

(a) whether an Australian financial services (AFS) licence or authorisation 
would be needed by the trustee and, if so, the financial and other 
implications for creditors/beneficiaries; 

Note: Administrators should note that the automatic AFS licensing exemptions 
available to external administrators under s911A(2)(f) of the Corporations Act may not 
apply to registered liquidators acting as trustee of a creditors’ trust. 

(b) if the DOCA proposal involves preservation of the corporate shell, any 
independent opinion about the estimated value of the corporate shell; and 

(c) if the DOCA proposal involves a proposed equity raising and 
reorganisation of the company’s share capital, information about what 
this would involve (including costs and the implications of those costs 
for the return to creditors/beneficiaries), and the implications of relevant 
fundraising or takeover laws. 
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Key terms 

Term Meaning in this document 

ABN Australian Business Number 

administrator Has the meaning given in s9 of the Corporations Act 

Note: It therefore includes both deed administrators and 
voluntary administrators. 

AFS licence An Australian financial services licence under s913B of 

the Corporations Act that authorises a person who carries 

on a financial services business to provide financial 

services 

Note: This is a definition contained in s761A. 

AFS licensee A person who holds an AFS licence under s913B of the 

Corporations Act 

ASIC Australian Securities and Investments Commission 

ASX ASX Limited or the exchange market operated by ASX 

Limited 

Corporations Act Corporations Act 2001, including regulations made for the 

purposes of that Act 

deed administrator A person appointed to administer a deed of company 

arrangement under Pt 5.3A of the Corporations Act 

DOCA A deed of company arrangement 

DOCA proposal A proposed DOCA or proposed variation of a DOCA 

FEG Fair Entitlements Guarantee scheme 

Insolvency Practice 

Rules 

Insolvency Practice Rules (Corporations) 2016 

Pt 5.3A (for example) A part of the Corporations Act (in this example numbered 

5.3A), unless otherwise specified 

registered liquidator A person registered by ASIC under s20–30 of Sch 2 to 

the Corporations Act 

s439A (for example) A section of the Corporations Act (in this example 

numbered 439A), unless otherwise specified 

voluntary administrator An administrator of a company but not of a deed of 

company arrangement 
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Related information 

Headnotes  

creditors’ trust, deed of company arrangement, DOCA, material information, 
registered liquidator 
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RG 33 Security deposits 
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