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38 Akuna Pty Limited (In Liquidation) 

ACN 122 192 492 

Formerly ATF The 38 Akuna Trust 

ABN 63 763 599 058 

(Akuna or the Company) 

 

Notice of Meeting of Creditors 

 

 

As you are aware Katherine Sozou and I were appointed Joint and Several Liquidators of Akuna by the Federal Court 

of Australia – NSW Registry on 28 February 2019.  

We refer to our initial information for creditors dated 28 March 2019 in which we advised you of our appointment 

as liquidators and your rights as a creditor in the liquidation.  For ease, a copy of this document is attached. 

 Purpose of the meeting  

The purpose of this report is to convene a meeting of creditors, at which we will seek creditors’ approval to enter into 

the proposed funding agreement (Funding Agreement) between the liquidators and IMF Bentham Limited (IMF) 

under section 477(2B) of the Corporations Act 2001 (Cth) (the Act). 

 Meeting of creditors  

A meeting of creditors has been convened for 2:00 PM on Tuesday, 14 May 2019 at Pilgrim House Conference 

Centre, 69 Northbourne Avenue, Canberra ACT 2600. A notice of meeting of creditors is attached.  

The purpose of this meeting is: 

 to provide creditors with a general update on the liquidation; 

 to approve the proposed Funding Agreement agreed with IMF; and 

 any other business. 

For the purpose of the meeting, I attach: 

 a statutory notice convening the meeting (Annexure A);  

 proof of debt form and guidance notes (Annexure B); 

 proxy form (Annexure C); and 

 IMF funding agreement (Annexure D). 

Please provide your completed proxy form by 5:00 PM on Monday, 13 May 2019. 

 Funding agreement  

As disclosed in our report to creditors dated 28 March 2019, the liquidators agreed a funding agreement with IMF in 

order to undertake investigations into Akuna’s affairs. 

A copy of the Funding Agreement is enclosed at Annexure D.  Whilst creditors should review the Funding Agreement 

in its entirety, some salient points are as follows: 

 initial capped Liquidators’ remuneration, legal fees and disbursement costs totalling $320,000 (incl. GST) for 

the purpose of investigating Akuna’s affairs (which are currently underway); 

 adverse costs and other indemnities are also included;  

 interest rate of 6.5% applies (being 5% above the base rate of the Reserve Bank of Australia); and 

 no obligation to ultimately fund any subsequent litigation via IMF. 
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The Funding Agreement is beneficial to Akuna’s creditors as: 

 there is no obligation to use IMF going forward; 

 currently there are no funds available in the liquidation, as such, this funding agreement provides the 

liquidators with appropriate funding to allow them to conduct initial investigations with a view to pursuing 

recovery for creditors (should appropriate courses of actions become available); and 

 having regard to risk and cost, the interest rate is modest.  

In the alternative, if any creditors wish to provide funding to the liquidators to undertake investigations into the 

affairs of the Company or any future actions taken by the liquidators, please contact Richard Woolf of this office on 

the details below. 

Creditors who agree to fund litigation may, subject to a court order pursuant to section 564 of the Act, be entitled 

to a priority in respect of any realisations from the litigation funded. Any funding arrangement would require the 

approval of creditors and/or the Court pursuant to section 477(2B) of the Act. 

The following resolution will be put to creditors at the forthcoming meeting: 

“That the proposed funding agreement between 38 Akuna Pty Ltd (In Liquidation) and IMF Bentham Limited be 

approved pursuant to section 477(2B) of the Corporations Act 2001 (Cth)” 

Once the Funding Agreement is executed, we will prepare an updated Declaration of Independence, Relevant 

Relationships and Indemnities.  

Should you have any queries in relation to the Liquidation or the upcoming meeting, please contact Richard Woolf 

of this office on (02) 9248 9924 or by email (rwoolf@mcgrathnicol.com). 

 

Dated: 30 April 2019 

 

 

 

 

Barry Kogan 

Liquidator 

 

Enclosures: 

Annexure A – Notice of Meeting 

Annexure B – Proof of debt form and guidance notes 

Annexure C – Proxy form 

Annexure D – Funding Agreement  
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Notice of Meeting 

 

38 Akuna Pty Limited (In Liquidation) 

ACN 122 192 492  

Formerly ATF The 38 Akuna Trust 

ABN 63 763 599 058 

(Akuna or the Company) 

 

NOTICE OF MEETING OF 

CREDITORS OF COMPANY UNDER EXTERNAL ADMINISTRATION 

 

1. Notice is now given that a meeting of the creditors of the company will be held at Pilgrim House 

Conference Centre, 69 Northbourne Avenue, Canberra ACT 2600 on 14 May 2019 at 2:00PM.  

2. The purpose of the meeting is:  

(a) to provide creditors with a general update;  

(b) to approve the entry into the proposed Funding Agreement agreed with IMF Bentham Limited in 

accordance with Section 477(2B) of the Act; and 

(b) any other business.  

3. The effect of Insolvency Practice Rules (Corporations) section 75-85 (entitlement to vote as creditor at 

meetings of creditors) is:  

(1) A person other than a creditor (or the creditor’s proxy or attorney) is not entitled to vote at a meeting 

of creditors.  

(2) Subject to subsections (3), (4) and (5), each creditor is entitled to vote and has one vote.  

(3) A person is not entitled to vote as a creditor at a meeting of creditors unless:  

(a) his or her debt or claim has been admitted wholly or in part by the external administrator; or  

(b) he or she has lodged, with the person presiding at the meeting, or with the person named in 

the notice convening the meeting as the person who may receive particulars of the debt or claim:  

(i) those particulars; or  

(ii) if required—a formal proof of the debt or claim.  

(4) A creditor must not vote in respect of:  

(a) an unliquidated debt; or  

(b) a contingent debt; or  

(c) an unliquidated or a contingent claim; or  

(d) a debt the value of which is not established;  

unless a just estimate of its value has been made.  

(5) A creditor must not vote in respect of a debt or a claim on or secured by a bill of exchange, a 

promissory note or any other negotiable instrument or security held by the creditor unless he or she is 

willing to do the following:  

(a) treat the liability to him or her on the instrument or security of a person covered by subsection 

(6) as a security in his or her hands;  
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(b) estimate its value;  

(c) for the purposes of voting (but not for the purposes of dividend), to deduct it from his or her 

debt or claim.  

(6) A person is covered by this subsection if:  

(a) the person’s liability is a debt or a claim on, or secured by, a bill of exchange, a promissory 

note or any other negotiable instrument or security held by the creditor; and  

(b) the person is either liable to the company directly, or may be liable to the company on the 

default of another person with respect to the liability; and 

(c) the person is not an insolvent under administration or a person against whom a winding up 

order is in force.  

4. Proofs of debt and proxies must be submitted by 5:00PM on Monday, 13 May 2019. 

5. Should a person, or the proxy or attorney of a person, wish to participate in the meeting using electronic 

facilities, please contact Richard Woolf on (02) 9248 9924 to obtain the details and give to the convenor, 

not later than 5:00PM on Monday, 13 May 2019, a written statement setting out: 

 the name of the person and of the proxy or attorney (if any); 

 an address to which notices to the person, proxy or attorney may be sent; and 

 a method by which the person, proxy or attorney may be contacted for the purposes of the 

meeting. 

 

Dated: 30 April 2019 

 

 

 

Barry Kogan 

Liquidator  

 

 

McGrathNicol 

GPO Box 9986 

Sydney NSW 2001  

+61 2 9338 2600 

 



*Do not complete if this proof is made by the creditor personally.

Australian Company Number: 122 192 492

FORM 535 
Subregulation 5.6.49(2) 

Corporations Act (2001) 

FORMAL PROOF OF DEBT OR CLAIM 

(GENERAL FORM) 

To the Liquidator of 38 Akuna Pty Limited (In Liquidation)

1. This is to state that the company was on 28 February 2019 (date of court order in winding up by 
the Court, or date of resolution to wind up, if a voluntary winding up), and still is, justly and truly 
indebted to:

_________________________________________________________ 
(full name and address of the creditor and, if applicable, the creditor's partners. If prepared by 

an employee or agent of the creditor, also insert a description of the occupation of the creditor) 

for  $_______________and______cents. 

Date Consideration (state how the 

Debt arose) 

Amount 

$    c 

Remarks (include details of 

voucher substantiating payment 

2. To my knowledge or belief the creditor has not, nor has any person by the creditor's order, had or received

any satisfaction or security for the sum or any part of it except for the following: (insert particulars of all

securities held. If the securities are on the property of the company, assess the value of those securities.

If any bills or other negotiable securities are held, show them in a schedule in the following form).

Date Drawer Acceptor Amount $c Due Date 

*3. I am employed by the creditor and authorised in writing by the creditor to make this statement. I know 

that the debt was incurred for the consideration stated and that the debt, to the best of my knowledge 

and belief, remains unpaid and unsatisfied. 

*3. I am the creditor's agent authorised in writing to make this statement in writing. I know that the debt 

was incurred for the consideration stated and that the debt, to the best of my knowledge and belief, 

remains unpaid and unsatisfied. 

........................................... Dated    

Signature 

Occupation: 

Address 

Proof of Debt Reference: 
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Proof of Debt 

Guidance Notes 

(Please read carefully before filling in Form 535 or Form 536) 

It is a creditor’s responsibility to prove their claim to our satisfaction. 

When lodging claims, creditors must ensure: 

 the proof of debt form is properly completed in every particular; and 

 evidence, as set out under “Information to support your claim”, is attached to the Form 535 or Form 536. 

Directions for completion of a Proof of Debt 

1. Insert the full name and address of the creditor. 

2. Under “Consideration” state how the debt arose, for example “goods sold to the company on 

______________________.”. 

3. Under “Remarks” include details of any documents that substantiate the debt (refer to the section “Information 

to support your claim” below for further information). 

4. Where the space provided for a particular purpose is insufficient to contain all the information required for a 

particular item, please attach additional information. 

Information to support your claim 

Please note that unless you provide evidence to support the existence of the debt, your debt is not likely to be 

accepted.  Detailed below are some examples of debts creditors may claim and a suggested list of documents that 

should accompany a proof of debt to substantiate the debt. 

Trade Creditors 

 Invoice(s) and statement(s) showing the amount of the debt; and 

 Advice(s) to pay outstanding invoice(s) (optional). 

Guarantees/Indemnities 

 Executed guarantee/indemnity; 

 Notice of Demand served on the guarantor; and 

 Calculation of the amount outstanding under the guarantee. 

Judgment Debt 

 Copy of the judgment; and 

 Documents/details to support the underlying debt as per other categories. 

Deficiencies on Secured Debt 

 Security Documents (eg. mortgage); 

 Independent valuation of the secured portion of the debt (if not yet realised) or the basis of the creditor’s 

estimated value of the security; 

 Calculation of the deficiency on the security; and 

 Details of income earned and expenses incurred by the secured creditor in respect of the secured asset since the 

date of appointment. 

Loans (Bank and Personal) 

 Executed loan agreement; and 
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 Loan statements showing payments made, interest accruing and the amount outstanding as at the date of 

appointment. 

Tax Debts 

 Documentation that shows the assessment of debts, whether it is an actual debt or an estimate, and separate 

amounts for the primary debt and any penalties. 

Employee Debts 

 Basis of calculation of the debt; 

 Type of Claim (eg. wages, holiday pay, etc); 

 Correspondence relating to the debt being claimed; and 

 Contract of Employment (if any). 

Leases 

 Copy of the lease; and 

 Statement showing amounts outstanding under the lease, differentiating between amounts outstanding at the 

date of the appointment and any future monies. 
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PROXY FORM 

 

38 Akuna Pty Limited (In Liquidation) 

ACN 122 192 492 

Formerly ATF The 38 Akuna Trust 

ABN 63 763 599 058 

(Akuna or the Company) 

 

 

APPOINTMENT OF PROXY 

 

I/We (if a firm, strike out “I” and set out the full name of the firm) ______________________________________________________ of 

 

_______________________________________________________________________________________________________________ (insert address) 

a creditor of 38 Akuna Pty Limited (In Liquidation) appoint  

 

___________________________________________________________ (insert name, address and description of the person appointed) 

or in his or her absence 

 

___________________________________________________________ (insert name, address and description of the person appointed) 

as my/our (choose one): 

 

   

 general proxy  special proxy  

 

to vote at the meeting of creditors to be held on 14 May 2019 at 2:00PM or at any adjournment of that meeting. 

 

Resolution  For Against Abstain 

1 

That the proposed funding agreement between 38 Akuna Pty Ltd (In 

Liquidation) and IMF Bentham Limited be approved pursuant to section 

477(2B) of the Corporations Act 2001 (Cth). 

 

   

DATED this ___________ day of ________________________ 2019 

 

Name ___________________________________________________ 

 

Signature ___________________________________________________ 

 



 

 

Select which of the below applies (choose one): 

 

The creditor is a company and I am signing as 

a director of the company  

The creditor is a partnership and I am signing 

as a partner of the partnership 

 

 

The creditor is a company and I am signing as 

an authorised representative/duly constituted 

attorney of the company 
 

I am signing in my personal capacity as a 

member or contributory of 38 Akuna Pty 

Limited (In Liquidation) 

 

 

I am an individual and I am signing in my 

personal capacity (which includes employees)  
Other: ____________________________________________ 

 

 

The creditor is a sole trader and I am signing 

as the proprietor 
  

 

 

Proxy forms should be completed and returned by no later than 5:00 PM on Monday, 13 May 2019. 

 

RETURN TO: 38 Akuna Pty Limited (In Liquidation) 

of care of  McGrathNicol 

Address:   GPO Box 9986, Sydney NSW 2001 

Phone:    +61 2 9338 2600 

Fax:     +61 2 9338 2699 
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38 Akuna Pty Limited (In Liquidation) 

ACN 122 192 492 

Formerly ATF The 38 Akuna Trust 

ABN 63 763 599 058 

 

General Information for Attending and Voting at Meetings of Creditors 

 

Time and Place of Meeting 

Pursuant to Insolvency Practice Rules (Corporations) (IPR) 75-30, a meeting of creditors must be convened at the 

time and place the Chairperson believes are convenient for the majority of creditors entitled to receive notice of the 

meeting. 

Quorum 

 Pursuant to IPR 75-105, unless a quorum is present, a meeting must not act for any purpose other than: 

 the election of a chairperson; and 

 the proving of debts; and 

 the adjournment of the meeting. 

 A quorum is present if two (2) or more persons are entitled to vote and at least two (2) persons are present 

at the meeting in person, by proxy or by power of attorney. 

 A quorum is present if only one (1) person is entitled to vote and that person is present at the meeting in 

person, by proxy or by power of attorney. 

 A person who participates in the meeting using electronic facilities is taken to be present in person at the 

meeting. 

 A meeting is sufficiently constituted if only one (1) person is present in person, if the person represents 

personally or by proxy or otherwise a number of persons sufficient to constitute a quorum. 

Chairperson 

Pursuant to IPR 75-50, the external administrator is appointed Chairperson of the meeting.  Alternatively, pursuant 

to IPR 75-50 and IPR 75-152 the external administrator may appoint someone else to act as chairperson of the 

meeting and authorise that person to use any proxies held by the external administrator on the external 

administrator’s behalf. 

Voting 

 Pursuant to IPR 75-85, creditors will not be eligible to vote at the meeting unless they have lodged 

particulars of their debt or claim prior to or at the meeting. 

 Accordingly, creditors who intend to vote at the meeting should ensure that they lodge a formal proof of 

debt with the external administrator prior to or at the meeting. 

 Pursuant to IPR 75-110, a resolution put to the meeting is to be decided on the voices or by a poll, if one 

is requested. 

 A poll may be requested by: 

 the chairperson; or 

 a person participating and entitled to vote at the meeting. 

 Pursuant to IPR 75-115, should a poll be requested: 



 

 2 

 a resolution is passed if a majority in number and a majority in value vote in favour of the 

resolution; and 

 a resolution is not passed if a majority in number and a majority in value vote against the 

proposed resolution. 

In the event of a deadlock, the chairperson may exercise a casting vote.  In such situations, the minutes of the 

meeting must specify the chairperson’s reasons for exercising, or not exercising, their casting vote. 

Proxies 

 Pursuant to IPR 75-150, a person entitled to vote at a meeting may, in writing, appoint an individual as 

their proxy to attend and vote at the meeting on their behalf. 

 Accordingly, creditors who are unable to attend the meeting but who wish to be represented should ensure 

that a validly executed proxy form is lodged with the external administrator prior to the meeting. 

Corporate Creditors 

Corporate creditors who wish to attend the meeting should note that an individual may only represent them if the 

corporation validly grants that person a proxy or power of attorney. 

Alternatively, section 250D of the Corporations Act provides that a corporation may, by resolution of its board, 

provide a standing authority for a specified person to represent the corporation at a specified meeting of creditors.  

A copy of any such resolution should be provided to the external administrator prior to attending the meeting. 
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