Renbec Pty Ltd (In Liquidation)
ACN 092 718 557
(Renbec)
Statutory Report to Creditors
We refer to our initial information for creditors dated 13 April 2018 in which we advised you of our appointment as
liquidators of Renbec (Liquidators) and your rights as a creditor in the liquidation.
The purpose of this report is to:


provide you with an update on the progress of the liquidation; and



advise you of the likelihood of a dividend being paid in the liquidation.
Update on the progress of the liquidation

Background and Trading history
Renbec was incorporated on 5 May 2000, having its registered office at Unit 8, 24 Parkland Road, Osborne Park WA
6017 and its principal place of business listed as the director’s personal address. The Liquidators understand that
the Renbec business operated from a leased premises at 4 Kalmia Road, Bibra Lake WA 6163. Renbec’s sole
director is Mr Glenn Hawes.
Renbec was a charter vessel hire company operating predominantly in the north-west of Western Australia. We
understand that Renbec acted as an asset holding entity with an exclusive charter agreement with a related entity,
Seawest International Pty Ltd (In Liquidation) (Seawest).
On 12 February 2018, Mr Hawes appointed Jack James and Paula Smith of Palisade Business Consulting (Voluntary
Administrators) as joint and several Voluntary Administrators of Renbec, pursuant to s436A of the Corporations Act
2001 (the Act).
On 14 March 2018, pursuant to an Order of the Court, Rob Kirman and Rob Brauer were appointed joint and several
Liquidators of Renbec, bringing the Voluntary Administration to an end.
Investigations to date indicate that Renbec ceased trading prior to the appointment of the Voluntary Administrators
on 12 February 2018. Financial accounts disclose revenues of circa $0.8 million in FY15, $1.3 million in FY16 and
$0.4 million in FY17.
We understand much of this revenue was generated via chartering vessels to Seawest. As at appointment Seawest
owed Renbec circa $4.1 million, being several years of outstanding charter fees. We understand the lack of capacity
for payment from Seawest was a substantive cause of Renbec’s failure.
It is otherwise difficult to undertake any further meaningful analysis of Renbec’s historical financial information on
the basis that management accounts do not reconcile to prepared financial accounts in many instances, and a
number of material transactions do not appear to be adequately supported.

Estimated assets and liabilities
Mr Hawes has completed a Report as to Affairs (RATA) setting out Renbec’s financial position. A summary of the
RATA and our view on realisable values is overleaf.
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Summary of financial position and director's RATA
$

Notes

Assets

1.21

Total

Director's RATA ERV

Liquidators' ERV

1,000,000

233,000

1,000,000

233,000

Liabilities
Specific security interests

1.2.2

Secured creditors

1.2.3

Unsecured creditors

1.2.4

Statutory creditors (ATO)

1.2.5

(828,000)
(1,746,333)
-

(16,814)
(8,336,915)
(1,746,333)
(1,215,877)

Contingent liabilities

(2,300,000)

Total

(4,874,333)

(11,315,939)

(3,874,333)

(11,082,939)

Net assets / (liabilities)

1.2.1

-

Assets

Mr Hawes’ RATA reported $1.0 million in ‘other assets’ however, did not disclose particulars. Having regard for
Renbec’s operations, we understand these assets to be plant and equipment, in particular marine vessels.
As at the date of the appointment of the Liquidators, Renbec was the legal owner of five marine vessels and a small
quantity of marine equipment. We understand the five marine vessels were the subject of historical asset transfers
from Renbec to related entity(s) for little or no consideration during the period between June 2016 and May 2017.
The vessels were transferred back to Renbec in March 2018 under instruction of the former Voluntary Administrators
of Renbec.
A summary of Renbec’s assets is set out below:
Summary of plant and equipment
Asset
Nelson Point

Realised
($) ex.GST
35,000

Comments
Sold to unrelated party

Hunt Point

35,000

Sold to unrelated party

Pilbara (incl. outboard engines)

12,000

Sold to unrelated party. Outboard engines subject of
Yamaha Finance security.
Sold to unrelated party

Baudin
Boolathana
Small quantity of marine equipment
Total

150,000
-

Out of survey and in need of major repairs. Recovery
uncommercial

1,000 Sold to unrelated parties
233,000

The Liquidators have realised four of the five Renbec vessels, together with a small quantity of marine equipment.
All assets realised to date are subject of the security of the Commonwealth Bank of Australia Limited (CBA) (refer
section 1.2.3), and have been realised (i) under CBA’s instructions, and (ii) at or above auction realisable value.
Boolathana is a large and aging vessel, has been docked without approval at a Department of Transport jetty in
Carnarvon for approximately 18 months and accordingly, is subject to substantial infringement notices. The vessel is
currently not seaworthy nor mobile and due to the cost of removal (significantly impacted by lack of facilities of
Carnarvon Port and the cost of transportation), appears to be of no commercial value. Despite this, we have
attempted to identify parties with any interest in Boolathana via our agents, Gregsons Auctioneers & Valuers and
Salter Boats, however, to date we have been unable to find a solution for Boolathana. Following advice from our
agents, and due to no interest in the vessel being identified, the Liquidators propose to disclaim Renbec’s interest in
the asset pursuant to section 568 of the Act.
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In addition to the above mentioned vessels, the Liquidators have identified at least eight vessels historically
transferred from Renbec to related and unrelated parties for what appears, on the face of it, little or no
consideration. The Liquidators are further investigating these transactions, of which are discussed further in section
3.
1.2.2

Specific security interests

Mr Hawes’ RATA reported $0.8 million in relation to amounts outstanding to the CBA. CBA hold a Ship Mortgage
dated December 2011 as direct security in relation to the vessel named Baudin. As set out in section 1.2.1, Baudin
was realised for $150,000 plus GST.
In addition to Baudin, two Yamaha outboard engines installed to the vessel named Pilbara were also subject of valid
third party security, being Yamaha Motor Finance (Yamaha). A proof of debt received by Yamaha for $16,814 relates
to the outboard engines. Pilbara was sold by the Liquidators to an unrelated third party with $9,000 of the $12,000
purchase price attributed to the outboard engines being paid direct to Yamaha.
1.2.3

Secured creditors

CBA holds a valid and enforceable PPSR registration over all present and after-acquired property of Renbec subject
to a General Security Agreement (GSA). Whilst a formal proof of debt has not been provided at this time, we
understand CBA is owed circa $2.3 million in relation to historical lending facilities within the greater Seawest group,
for which Renbec is a guarantor. In addition to the security of all present and after-acquired property of Renbec,
the CBA debt is secured in general by a combination of guarantees from related entities and real property owned
by Mr Hawes’ wife. Mr Hawes disclosed the balance of the debt to CBA as a contingent liability in his RATA.
Malaga Properties Pty Ltd (Malaga Properties) has a registered Purchase Money Security Interest (PMSI) against a
marine vessel known as Seabus. We understand that $2.3 million was loaned to Seawest in relation to the
construction of Seabus in February 2013. With subsequent lending and the capitalisation of interest and charges,
we understand Malaga Properties claims to be owed circa $6.0 million from Renbec (via its guarantee of the
Seawest borrowings).
1.2.4

Unsecured creditors

Mr Hawes’ RATA discloses unrelated, unsecured creditors totalling $22,752 and related party, unsecured creditors
totalling circa. $1.7 million. The Liquidators review of related party claims is ongoing.
The Liquidators have not sought proofs of debt from creditors to date and have not identified any material,
unsecured creditors that are not disclosed in the RATA, with the exception of the Australian taxation Office (ATO)
(as discussed at section 1.2.5 of this report).
1.2.5

Statutory creditors

The Deputy Commissioner of Taxation petitioned the winding up application against Renbec, filed on 15 January
2018 in relation to outstanding Running Balance Account deficits in respect of Business Activity Statement amounts
outstanding (GST), and income tax liabilities.
The ATO has not submitted a proof of debt to the Liquidator, however the winding up application discloses
outstanding amount totalling circa $1.2 million.
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Receipts and payments
All receipts and payments during the course of the Liquidation to 8 June 2018 are presented in the table below.
Summary of Receipts & Payments for the period to 8 June 2018
Receipts

($)

Sale of Plant and Equipment

91,200

Total Receipts

91,200

Payments
Auctioneers Fees

(55)

Storage Liens

(2,000)

Insurance Costs

(3,614)

Return to Secured Creditor

(9,000)

GST Payments

(85)

Total Payments

(14,754)

Closing balance as at 8 June 2018

76,447

Whilst plant and equipment sale proceeds total $233,000 (excluding GST), the majority of these proceeds have not
yet been received from our agents managing these asset sales.
Investigations
We have obtained books and records in relation to the affairs of Renbec from the company’s (i) former principal
place of business at Bibra Lake, including an image of Renbec’s computer server, (ii) former Voluntary Administrator,
and (iii) external accountant.
The Liquidators are continuing their investigations with information at hand and via enquiries with third parties.
These investigations to date have been focussed on historical asset transfers between Renbec and related entities,
and the identification of (i) potential uncommercial and/or voidable transactions, and (ii) equitable claims that
Renbec may have to assets historically transferred. As mentioned in section 1.2.1, the Liquidators have identified at
least eight vessels historically transferred from Renbec to other entities (related and unrelated) for what appears, on
the face of it, to be little or no consideration. We have, via our solicitors, written to the relevant parties in relation to
obtaining further information as to the commerciality of these transactions with limited response. The Liquidators
are currently considering the exercise of formal powers of investigation (which may include court action) to obtain
the sought after information as to any legitimate claim and/or interest Renbec has to the historically transferred
vessels.
It is noted for the Liquidators to exercise formal powers of investigation, involving court proceedings, it does not
come without costs. Accordingly, should any creditor wish to provide funding to the Liquidators to further their
investigations and recoveries, please contact the Liquidators’ office at your earliest convenience.
Likelihood of a dividend
A number of factors will affect the likelihood of a dividend being paid to creditors, including:


the size and complexity of the liquidation;



the amount of assets realisable and the costs of realising those assets;



the statutory priority of certain claims and costs;



the value of various classes of claims including secured, priority and unsecured creditor claims, and



the volume of enquiries by creditors and other stakeholders.

Based on information available to us at this time, we consider it unlikely that a dividend will be payable to
unsecured creditors with admitted claims in the liquidation, and entirely dependent on liquidator recoveries.
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If a dividend is going to be paid, you will be contacted before that happens and, if you have not already done so,
you will be asked to lodge a proof of debt. This formalises the record of your claim in the liquidation and is used
to determine all claims against Renbec.
Cost of the liquidation
We enclose a detailed report on our remuneration, called a Remuneration Report.
We propose to have our remuneration approved by a proposal and without a meeting. Information about passing
resolutions without holding a creditors meeting, and voting forms with regard each resolution is enclosed in this
mail out.
In addition to the Liquidators’ remuneration, we also advise creditors of the outstanding remuneration of the former
Voluntary Administrators of Renbec, for which approval is also being sought. A detailed breakdown of the Voluntary
Administrators fees is set out in the Voluntary Administrators’ Report to creditors dated 12 March 2018, should
creditors wish to refer to it.
What happens next?
We will proceed with the liquidation, which will include:


Further request and recovery of books and records of the company;



Investigating and recovering any available property;



completing our statutory investigations into Renbec’s affairs pursuant to the Act;



if identified, pursuing any viable claims for statutory recovery actions; and



completing our reporting to the corporate insolvency regulator, the Australian Securities and Investments
Commission (ASIC).

We may write to you again with further information on the progress of the liquidation.
The timing of the completion of the liquidation will be dependent on several factors, including the time that may be
required to obtain books, records, funds and assets that hold them. We expect to have completed this liquidation
within 12 to 18 months.
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Where can you get more information?
You can access information which may assist you on the following websites:


ARITA at www.arita.com.au/creditors.



ASIC at www.asic.gov.au (search for “insolvency information sheets”).

If you have any queries, please contact Andrew Boys on (08) 6363 7643.
Dated: 14 June 2018

Rob Kirman

Liquidator
Enclosures:
1

Proof of Debt (Form 535)

2

Proof of Debt Guidance Notes

3

Notice of Proposal to Creditors x 5

4

Remuneration Report

5

ARITA Information Sheet – Offences, Recoverable Transactions & Insolvent Trading
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Australian Company Number: 092 718 557
FORM 535
Subregulation 5.6.49(2)

Corporations Act (2001)
FORMAL PROOF OF DEBT OR CLAIM
(GENERAL FORM)
To the Liquidators of Renbec Pty Ltd (In Liquidation)
1.

This is to state that the Company was on 14 March 2018, and still is, justly and truly indebted to:
_________________________________________________________

(full name and address of the creditor and, if applicable, the creditor's partners. If prepared by an employee or
agent

of

the

creditor,

also

insert

a

description

of

the

occupation

of

the

creditor)

for

$_______________and______cents.
Date

Consideration (state how the

Amount

Debt arose)

2.

$

c

Remarks (include details of
voucher substantiating payment

To my knowledge or belief the creditor has not, nor has any person by the creditor's order, had or received any satisfaction
or security for the sum or any part of it except for the following: (insert particulars of all securities held. If the securities are

on the property of the company, assess the value of those securities. If any bills or other negotiable securities are held,
show them in a schedule in the following form).
Date

*3.

Drawer

Acceptor

Amount $c

Due Date

I am employed by the creditor and authorised in writing by the creditor to make this statement. I know that the debt was
incurred for the consideration stated and that the debt, to the best of my knowledge and belief, remains unpaid and
unsatisfied.

*3.

I am the creditor's agent authorised in writing to make this statement in writing. I know that the debt was incurred for
the consideration stated and that the debt, to the best of my knowledge and belief, remains unpaid and unsatisfied.

...........................................

Dated

Signature
Occupation:
Address
Proof of Debt Reference:

*Do not complete if this proof is made by the creditor personally.

Proof of Debt
Guidance Notes
(Please read carefully before filling in Form 535 or Form 536)
It is a creditor’s responsibility to prove their claim to our satisfaction.
When lodging claims, creditors must ensure:


the proof of debt form is properly completed in every particular; and



evidence, as set out under “Information to support your claim”, is attached to the Form 535 or Form 536.

Directions for completion of a Proof of Debt
1.

Insert the full name and address of the creditor.

2.

Under “Consideration” state how the debt arose, for example “goods sold to the company on
______________________.”.

3.

Under “Remarks” include details of any documents that substantiate the debt (refer to the section “Information
to support your claim” below for further information).

4.

Where the space provided for a particular purpose is insufficient to contain all the information required for a
particular item, please attach additional information.

Information to support your claim
Please note that unless you provide evidence to support the existence of the debt, your debt is not likely to be
accepted. Detailed below are some examples of debts creditors may claim and a suggested list of documents that
should accompany a proof of debt to substantiate the debt.
Trade Creditors


Invoice(s) and statement(s) showing the amount of the debt; and



Advice(s) to pay outstanding invoice(s) (optional).

Guarantees/Indemnities


Executed guarantee/indemnity;



Notice of Demand served on the guarantor; and



Calculation of the amount outstanding under the guarantee.

Judgment Debt


Copy of the judgment; and



Documents/details to support the underlying debt as per other categories.

Deficiencies on Secured Debt


Security Documents (eg. mortgage);



Independent valuation of the secured portion of the debt (if not yet realised) or the basis of the creditor’s
estimated value of the security;



Calculation of the deficiency on the security; and



Details of income earned and expenses incurred by the secured creditor in respect of the secured asset since the
date of appointment.

Loans (Bank and Personal)


Executed loan agreement; and
1



Loan statements showing payments made, interest accruing and the amount outstanding as at the date of
appointment.

Tax Debts


Documentation that shows the assessment of debts, whether it is an actual debt or an estimate, and separate
amounts for the primary debt and any penalties.

Employee Debts


Basis of calculation of the debt;



Type of Claim (eg. wages, holiday pay, etc);



Correspondence relating to the debt being claimed; and



Contract of Employment (if any).

Leases


Copy of the lease; and



Statement showing amounts outstanding under the lease, differentiating between amounts outstanding at the
date of the appointment and any future monies.
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Renbec Pty Ltd (In Liquidation)
ACN 092 718 557
(Renbec)
Notice of Proposal to Creditors
Proposal for creditor approval
That the remuneration of the Liquidators for the period from 14 March 2018 to 1 June 2018, calculated at hourly
rates as detailed in the report to creditors dated 13 April 2018, is approved for payment in the amount of
$55,033.00 exclusive of GST, and the Liquidators can draw the remuneration immediately or as otherwise determined
by the Liquidators.
Reasons for the proposal and the likely impact it will have on creditors if it is passed
Remuneration: The Liquidators are entitled to be remunerated for the work undertaken by us, our partners and our
staff. We consider that the method of this approval by a proposal, rather than incurring the costs of convening a
meeting of creditors will achieve the dual aims of:


allowing creditors to properly consider detailed information regarding the remuneration that we request
they approve; and



minimise the costs of the consideration and approval process, with the aim of maximising the potential
return to creditors from the Court Liquidation.

If the resolution is passed, the Liquidators will rely on the resolution to pay the approved remuneration (or a lesser
amount if there are insufficient funds available) from the bank account maintained by the Liquidators.
Vote on proposal
Creditors have the option of approving, not approving or objecting to the proposal being resolved without a
meeting of creditors. If more than 25% of responding creditors object to the proposal being resolved without a
meeting of creditors, a meeting of creditors would be required to be convened to pass the resolution.
Please select the appropriate Yes, No or Object box referred to below:
Yes

󠆤

I approve the proposal.

No

󠆤

I do not approve the proposal.

Object

󠆤

I object to the proposal being resolved without a meeting of creditors.

Your claim against Renbec must be admitted for the purposes of voting by the Liquidators for your vote to count.
Please select the option that applies:
󠆤

I have previously submitted a proof of debt form and supporting documents.

󠆤

I have enclosed a proof of debt form and supporting documents with this proposal form.

Creditor details
Name of creditor: _______________________________________________ ACN/ABN (if applicable): ______________________
󠆤

I am not a related creditor of Renbec.

󠆤

I am a related creditor of Renbec, relationship:

.

Address: ___________________________________________________________________________________________________________________
Name of creditor/authorised person: __________________________________________
Signature: ____________________________________

Date: _____________________
1

Please complete this document and return it with any supporting documents by no later than 28 June 2018 for your
vote to be counted, by email to nbrits@mcgrathnicol.com.
Completed forms may also be sent by mail to GPO Box 9986, Perth WA 6848, although you should ensure this is
sent with sufficient time to arrive by the date the vote closes.
If you have any queries, please contact Nico Brits on (08) 6363 7623.
Dated: 14 June 2018
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Renbec Pty Ltd (In Liquidation)
ACN 092 718 557
(Renbec)
Notice of Proposal to Creditors
Proposal for creditor approval
That the future remuneration of the Liquidators from 2 June 2018 to completion is determined at a sum equal to
the cost of time spent by the Liquidators and their partners and staff, calculated at the hourly rates as detailed in
the report to creditors dated 13 April 2018, up to a capped amount of $85,000.00, exclusive of GST, and the
Liquidators may pay the remuneration on a monthly basis or as otherwise determined by the Liquidators.
Reasons for the proposal and the likely impact it will have on creditors if it is passed
Remuneration: The Liquidators are entitled to be remunerated for the work undertaken by us, our partners and our
staff. We consider that the method of this approval by a proposal, rather than incurring the costs of convening a
meeting of creditors will achieve the dual aims of:


allowing creditors to properly consider detailed information regarding the remuneration that we request
they approve; and



minimise the costs of the consideration and approval process, with the aim of maximising the potential
return to creditors from the Court Liquidation.

If the resolution is passed, the Liquidators will rely on the resolution to pay the approved remuneration (or a lesser
amount if there are insufficient funds available) from the bank account maintained by the Liquidators.
Vote on proposal
Creditors have the option of approving, not approving or objecting to the proposal being resolved without a
meeting of creditors. If more than 25% of responding creditors object to the proposal being resolved without a
meeting of creditors, a meeting of creditors would be required to be convened to pass the resolution.
Please select the appropriate Yes, No or Object box referred to below:
Yes

󠆤

I approve the proposal.

No

󠆤

I do not approve the proposal.

Object

󠆤

I object to the proposal being resolved without a meeting of creditors.

Your claim against Renbec must be admitted for the purposes of voting by the Liquidators for your vote to count.
Please select the option that applies:
󠆤

I have previously submitted a proof of debt form and supporting documents.

󠆤

I have enclosed a proof of debt form and supporting documents with this proposal form.

Creditor details
Name of creditor: _______________________________________________ ACN/ABN (if applicable): ______________________
󠆤

I am not a related creditor of Renbec.

󠆤

I am a related creditor of Renbec, relationship:

.

Address: ___________________________________________________________________________________________________________________
Name of creditor/authorised person: __________________________________________
Signature: ____________________________________

Date: _____________________
1

Please complete this document and return it with any supporting documents by no later than 28 June 2018 for your
vote to be counted, by email to nbrits@mcgrathnicol.com.
Completed forms may also be sent by mail to GPO Box 9986, Perth WA 6848, although you should ensure this is
sent with sufficient time to arrive by the date the vote closes.
If you have any queries, please contact Nico Brits on (08) 6363 7623.
Dated: 14 June 2018
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Renbec Pty Ltd (In Liquidation)
ACN 092 718 557
(Renbec)
Notice of Proposal to Creditors

Proposal for creditor approval
That the future internal disbursements (that may have an element of profit or advantage to a related party) of the
Liquidators from 2 June 2018 to completion calculated at the rates as detailed in the report to creditors dated 13
April 2018, up to a capped amount of $2,000, exclusive of GST, are approved and the Liquidators can pay the
internal disbursements on a monthly basis or as otherwise determined by the Liquidators.
Reasons for the proposal and the likely impact it will have on creditors if it is passed
Internal disbursements: In the conduct of this matter, the Liquidators may determine that efficiencies are available
through the use of internal services that may have an element of profit or advantage (internal disbursements). If
these services were not used, the Liquidators would have to purchase those services from an alternative provider
and/or use another method to achieve the same end, which would not be as efficient as using the internal services.
The Liquidators may therefore determine that it is appropriate that the relevant internal disbursements should be
invoiced to this matter and the costs reimbursed from funds available in the matter. However, approval is required
pursuant to the Corporations Act, which is the reason this resolution has been proposed. We consider that the
method of this approval by a proposal, rather than incurring the costs of convening a meeting of creditors will
achieve the dual aims of:


allowing creditors to properly consider detailed information regarding the internal disbursements that we
request they approve; and



minimise the costs of the consideration and approval process, with the aim of maximising the potential
return to creditors from the Court Liquidation.

If the resolution is passed, the Liquidators will rely on the resolution to pay the approved internal disbursements (or
a lesser amount if there are insufficient funds available) from the bank account maintained by the Liquidators.
Vote on proposal
Creditors have the option of approving, not approving or objecting to the proposal being resolved without a
meeting of creditors. If more than 25% of responding creditors object to the proposal being resolved without a
meeting of creditors, a meeting of creditors would be required to be convened to pass the resolution.
Please select the appropriate Yes, No or Object box referred to below:
Yes

󠆤

I approve the proposal.

No

󠆤

I do not approve the proposal.

Object

󠆤

I object to the proposal being resolved without a meeting of creditors.

Your claim against Renbec must be admitted for the purposes of voting by the Liquidators for your vote to count.
Please select the option that applies:
󠆤

I have previously submitted a proof of debt form and supporting documents.

󠆤

I have enclosed a proof of debt form and supporting documents with this proposal form.

1

Creditor details
Name of creditor: _______________________________________________ ACN/ABN (if applicable): ______________________
󠆤

I am not a related creditor of Renbec.

󠆤

I am a related creditor of Renbec, relationship:

.

Address: ___________________________________________________________________________________________________________________
Name of creditor/authorised person: __________________________________________
Signature: ____________________________________

Date: _____________________

Please complete this document and return it with any supporting documents by no later than 28 June 2018 for your
vote to be counted, by email to nbrits@mcgrathnicol.com.
Completed forms may also be sent by mail to GPO Box 9986, Perth WA 6848, although you should ensure this is
sent with sufficient time to arrive by the date the vote closes.
If you have any queries, please contact Nico Brits on (08) 6363 7623.
Dated: 14 June 2018
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Renbec Pty Ltd (In Liquidation)
ACN 092 718 557
(Renbec)
Notice of Proposal to Creditors

Proposal for creditor approval
That the remuneration of the Voluntary Administrators for the period from 2 February 2018 to 13 March 2018 (prior
to the appointment of the Liquidators), calculated at hourly rates as detailed in the Administrators report to dated
12 March 2018, is approved for payment in the amount of $119,020.00, exclusive of GST, and can be drawn from
the liquidation immediately or as otherwise determined by the Liquidators
Reasons for the proposal and the likely impact it will have on creditors if it is passed
Remuneration: The Voluntary Administrators are entitled to be remunerated for the work undertaken. We consider
that the method of this approval by a proposal, rather than incurring the costs of convening a meeting of creditors
will achieve the dual aims of:


allowing creditors to properly consider detailed information regarding the remuneration that we request
they approve; and



minimise the costs of the consideration and approval process, with the aim of maximising the potential
return to creditors from the Court Liquidation.

If the resolution is passed, the Liquidators will rely on the resolution to pay the approved remuneration (or a lesser
amount if there are insufficient funds available) from the bank account maintained by the Liquidators.
Vote on proposal
Creditors have the option of approving, not approving or objecting to the proposal being resolved without a
meeting of creditors. If more than 25% of responding creditors object to the proposal being resolved without a
meeting of creditors, a meeting of creditors would be required to be convened to pass the resolution.
Please select the appropriate Yes, No or Object box referred to below:
Yes

󠆤

I approve the proposal.

No

󠆤

I do not approve the proposal.

Object

󠆤

I object to the proposal being resolved without a meeting of creditors.

Your claim against Renbec must be admitted for the purposes of voting by the Liquidators for your vote to count.
Please select the option that applies:
󠆤

I have previously submitted a proof of debt form and supporting documents.

󠆤

I have enclosed a proof of debt form and supporting documents with this proposal form.

Creditor details
Name of creditor: _______________________________________________ ACN/ABN (if applicable): ______________________
󠆤

I am not a related creditor of Renbec.

󠆤

I am a related creditor of Renbec, relationship:

.

Address: ___________________________________________________________________________________________________________________
Name of creditor/authorised person: __________________________________________
Signature: ____________________________________

Date: _____________________
1

Please complete this document and return it with any supporting documents by no later than 28 June 2018 for your
vote to be counted, by email to nbrits@mcgrathnicol.com.
Completed forms may also be sent by mail to GPO Box 9986, Perth WA 6848, although you should ensure this is
sent with sufficient time to arrive by the date the vote closes.
If you have any queries, please contact Nico Brits on (08) 6363 7623.
Dated: 14 June 2018
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Renbec Pty Ltd (In Liquidation)
ACN 092 718 557
(Renbec)
Notice of Proposal to Creditors

Proposal for creditor approval
That the books and records of Renbec may be destroyed following the deregistration of Renbec, subject to the
consent of the Australian Securities & Investments Commission being obtained.
Reasons for the proposal and the likely impact it will have on creditors if it is passed
Destruction of records: In the absence of a resolution of the type proposed, the Liquidators would be required to
retain and store the records of Renbec for 5 years. There are material costs associated with this storage. It is the
view of the Liquidators that incurrence of these costs is not in the best interests of creditors as it will diminish the
available funds.
If the resolution is passed, the Liquidators will rely on the resolution in support of an application to ASIC for the
destruction of the records of Renbec. If that approval is granted by ASIC, the Liquidators would then be entitled to
destroy the records of Renbec within the period allowed by ASIC.
Vote on proposal
Creditors have the option of approving, not approving or objecting to the proposal being resolved without a
meeting of creditors. If more than 25% of responding creditors object to the proposal being resolved without a
meeting of creditors, a meeting of creditors would be required to be convened to pass the resolution.
Please select the appropriate Yes, No or Object box referred to below:
Yes

󠆤

I approve the proposal.

No

󠆤

I do not approve the proposal.

Object

󠆤

I object to the proposal being resolved without a meeting of creditors.

Your claim against Renbec must be admitted for the purposes of voting by the Liquidators for your vote to count.
Please select the option that applies:
󠆤

I have previously submitted a proof of debt form and supporting documents.

󠆤

I have enclosed a proof of debt form and supporting documents with this proposal form.

Creditor details
Name of creditor: _______________________________________________ ACN/ABN (if applicable): ______________________
󠆤

I am not a related creditor of Renbec.

󠆤

I am a related creditor of Renbec, relationship:

.

Address: ___________________________________________________________________________________________________________________
Name of creditor/authorised person: __________________________________________
Signature: ____________________________________

Date: _____________________

1

Please complete this document and return it with any supporting documents by no later than 28 June 2018 for your
vote to be counted, by email to nbrits@mcgrathnicol.com.
Completed forms may also be sent by mail to GPO Box 9986, Perth WA 6848, although you should ensure this is
sent with sufficient time to arrive by the date the vote closes.
If you have any queries, please contact Nico Brits on (08) 6363 7623.
Dated: 14 June 2018
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Declaration
We, Rob Kirman and Rob Brauer of McGrathNicol, have undertaken a proper assessment of this remuneration claim
for our appointment as Liquidators (”Liquidators”) of Renbec in accordance with the law and applicable professional
standards. We are satisfied that the remuneration claimed is in respect of necessary work, properly performed, or
to be properly performed, in the conduct of this matter.

Executive Summary
The total Liquidators’ remuneration for this appointment is estimated to be $140,033.00. This is consistent with our
previous estimated total remuneration in our initial report of 13 April 2018.
Remuneration currently claimed is summarised below:
Period

Report Reference

Amount (ex GST)
($)

Current Liquidators’ Remuneration claim:
Resolution 1: 14 March 2018 to 1 June 2018 (actual)

3.2.1 and Schedule 1

55,033.00

Resolution 2: 2 June 2018 to completion (estimated)

3.2.2 and Schedule 2

85,000.00

TOTAL Liquidators’ remuneration claimed

140,033.00

* Approval for the future remuneration sought is based on an estimate of the work necessary to the
completion of the Liquidation. Should additional work be necessary beyond what is contemplated, further
approval may be sought from creditors.
No internal disbursements have been claimed by the Liquidators for the period of 14 March 2018 to 1 June 2018.
Period

Report Reference

Amount (ex GST)

Current disbursement claim:
14 March 2018 to 1 June 2018 (actual)

4.1

$0.00

Resolution 3: 2 June 2018 to completion (estimated)

4.1

$2,000

TOTAL remuneration claimed

$2,000

* Approval for the internal disbursements sought is based on an estimate of the work necessary to the
completion of the Liquidation. Should additional internal disbursements be necessary beyond what is
contemplated, further approval may be sought from creditors.
Please refer to the report section references detailed in the above tables for full details of the calculation and
composition of the remuneration and internal disbursements for which approval is sought.
In addition to the Liquidators’ remuneration, creditors are also requested to approve the Voluntary Administrators’
fees for the period of their appointment, being from 12 February 2018 to 13 March 2018 (prior to the appointment
of the Liquidators). Pursuant to section 443D and 443E of the Corporations Act 2001, Administrators have a right
of indemnity to reasonable fee and cost claims against the assets of Renbec.
The remuneration of the Voluntary Administrators for the period from 12 February 2018 to 13 March 2018 claimed
by the Voluntary Administrators totals $119,020 plus GST.
Whilst not requesting direct creditor approval, in the interests of transparency we note the Voluntary Administrators
indemnity also extends to external disbursements incurred during the administration period, totalling $34,331.70
plus GST.
Creditors should refer to the Voluntary Administrators’ Report to Creditors dated 12 March 2018, previously sent to
creditors, should they wish to review the particulars of the remuneration and disbursements claimed.
We have reviewed the Voluntary Administrators’ Report to Creditors and quantum of their remuneration and
disbursements claim, and are of the opinion they are fair and reasonable both in quantum and content.
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Remuneration
Remuneration claim resolutions
We will seek approval of the following resolutions to approve our remuneration, and that of the Voluntary
Administrators. Details to support these resolutions are included in section 3.2 and in the attached Schedules.
Resolution 1: from 14 March 2018 to 1 June 2018.

“That the remuneration of the Liquidators for the period from 14 March 2018 to 1 June 2018, calculated at hourly
rates as detailed in the report to creditors dated 13 April 2018, is approved for payment in the amount of $55,033.00,
exclusive of GST, and the Liquidators can draw the remuneration immediately or as otherwise determined by the
Liquidators.”
Resolution 2: from 2 June 2018 to completion.

“That the future remuneration of the Liquidators from 2 June 2018 to completion is determined at a sum equal to
the cost of time spent by the Liquidators and their partners and staff, calculated at the hourly rates as detailed in
the report to creditors dated 13 April 2018, up to a capped amount of $85,000.00, exclusive of GST, and the
Liquidators may pay the remuneration on a monthly basis or as otherwise determined by the Liquidators.”
Resolution 3: from 2 June to completion

“That the future internal disbursements (that may have an element of profit or advantage to a related party) of the
Liquidators from 2 June 2018 to completion calculated at the rates as detailed in the report to creditors dated 13
April 2018, up to a capped amount of $2,000, exclusive of GST, are approved and the Liquidators can pay the
internal disbursements on a monthly basis or as otherwise determined by the Liquidators.”
Resolution 4: Voluntary Administrators’ remuneration

“That the remuneration of the Voluntary Administrators for the period from 12 February 2018 to 13 March 2018,
calculated at hourly rates as detailed in the Administrators report to dated 12 March 2018, is approved for payment
in the amount of $119,020.00, exclusive of GST, and can be drawn from the liquidation immediately or as otherwise
determined by the Liquidators.”

Details of remuneration
The basis of calculating the remuneration claims are summarised below and the details of the major tasks performed
and the costs associated with each of those major tasks are contained in Schedules 1 to 2.
As set out above, creditors wishing to review the basis of the remuneration claim of the Voluntary Administrators
should refer to the Voluntary Administrators’ Report to Creditors dated 12 March 2018.
Resolution 1 from 14 March 2018 to 1 June 2018
The table overleaf sets out time charged to each major task area by staff members working on the liquidation for
the period 14 March 2018 to 1 June 2018, which is the basis of the Resolution 1 claim. More detailed descriptions
of the tasks performed within each task area, matching the amounts below, are contained in Schedule 1.
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Table 1: Remuneration for the period 14 March 2018 to 1 June 2018

Renbec Pty Ltd (In Liquidation)
Summary of Remuneration by staff and key task for the period from 14 March 2018 to 1 June 2018
Statutory and
administration

Total
Employee

Position

Hours

Assets

Rate

Hours

Value ($)

Rob Kirman

Partner

610

16.70

10,187.00

-

Value ($)

Rosemary Winser

Director Professional Practice

560

3.00

1,680.00

3.00

1,680.00

-

Creditors

Investigations

Hours

Value ($)

Hours

Value ($)

Hours

Value ($)

11.00

6,710.00

2.70

1,647.00

3.00

1,830.00

-

-

-

-

-

-

Mark Knight

Senior Manager

480

61.60

29,568.00

12.80

6,144.00

24.90

11,952.00

15.10

7,248.00

8.80

4,224.00

Andrew Boys

Senior Accountant

370

6.30

2,331.00

1.90

703.00

0.80

296.00

3.30

1,221.00

0.30

111.00

Andrea Palmer

Treasury Administrator

290

1.50

435.00

0.70

203.00

0.80

232.00

-

-

-

-

0.20

58.00

-

-

0.20

58.00

-

-

-

-

-

-

0.20

-

-

-

-

-

-

-

-

-

-

-

Erin Bird

Treasury Administrator

290

Joanne Hislop

Treasury Administrator

290

0.20

Cecelia Lark Hare

Accountant

290

1.20

348.00

1.20

348.00

34.00

6,120.00

11.10

1,998.00

17.40

3,132.00

4.60

828.00

0.90

22.50

4,050.00

16.80

3,024.00

2.30

414.00

3.40

612.00

-

Nico Brits

Undergraduate 1

180

Kate Jumeaux

Undergraduate 1

180

Claire Williams

Professional Practice

160

Total (excl. GST)

-

1.60

256.00

1.60

256.00

148.80

55,033.00

49.10

14,356.00

GST

57.60

22,794.00

5,503.30

Total (incl. GST)

60,536.30
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29.10

11,556.00

13.00

162.00
6,327.00

Resolution 2: from 2 June 2018 to completion
The below table sets out the expected costs for the major tasks likely to be performed by the Liquidators and their
staff for the period 2 June 2018 to finalisation, which is the basis of the Resolution 2 claim. More detailed
descriptions of the tasks likely to be performed within each task area, matching the amounts below, are contained
in Schedule 2.

Task area

Total (Incl GST)

Administration
($)

GST

Investigation
($)

Total (est)

Creditor ($)

Assets ($)

Total
($)

85,000

15,000

10,000

50,000

10,000

8,500

1,500

1,000

5,000

800

93,500

16,500

11,000

55,000

8,800

Total remuneration reconciliation
At this point in time we estimate that the total remuneration for this liquidation will be up to $140,033.00 excluding
GST. This is consistent with the estimate provided in the Initial Remuneration Notice dated 13 April 2018, which
estimated remuneration of $125,000 - $150,000, excluding GST.
In preparing this remuneration approval report, we have made our best estimate of what we consider will be the
cost to complete the liquidation and we do not anticipate that we will request that creditors approve any further
remuneration. However, should the liquidation not proceed as expected, we will advise creditors and may seek
approval of further remuneration and provide details of why the requested remuneration has changed.

Likely impact on dividends
It is both reasonable and appropriate for a professional service provider to be remunerated for their services. An
external administrator is entitled to be remunerated for necessary work that is reasonably performed. That work
is also the source of any funds that may be recovered for the benefit of creditors and other stakeholders.
The impact of the approval of the external administrator’s remuneration is that the remuneration will then be paid
if sufficient funds are generated to enable it to be paid. The remuneration will be paid from those funds that are
generated prior to the payment of most other stakeholders in the external administration. It is noted that no
funds would be available for any stakeholder without the work necessarily undertaken by the external
administrator.
If a distribution is to be paid to stakeholders, there is also necessary work that must be undertaken by the
external administrator to properly adjudicate on claims and distribute any available funds

Disbursements
Disbursements are divided into three types:


Externally provided professional services - these are recovered at cost. An example of an externally provided
professional service disbursement is legal fees.



Externally provided non-professional costs - these are recovered at cost. Examples of externally provided nonprofessional costs are travel, accommodation and search fees.



Internal disbursements such as photocopying, printing and postage. These disbursements, if charged to the
External Administration, would generally be charged at cost; though some expenses such as telephone calls,
photocopying, printing and data storage, may be charged at a rate which recoups both variable and fixed
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costs. The recovery of these costs must be on a reasonable commercial basis. Details of the basis of recovery
of each of these costs is discussed below.
Disbursements may be paid directly from the Liquidators’ bank account, in which case they are included in
summarised form in the attached Summary of Receipts and Payments.
Other disbursements are paid for by the liquidation and are recovered from the Liquidator’s bank account. Creditors
are not required to approve these types of disbursements but details are provided to account to creditors, including
the basis of charging for these types of disbursements. Creditors are entitled to question the incurring of the
disbursements and can challenge the disbursements in Court.
The following amounts have been paid by McGrathNicol and relate to the liquidation. Those amounts will be
reimbursed to McGrathNicol at cost from the Liquidators’ bank account:
Disbursements for the period 14 March 2018 to 1 June 2018

Amount ($)
(GST inclusive)

Externally provided non-professional costs
Local Travel costs (actual)

12.97

ASIC notice lodgements

5.00

Records Storage

35.57

Total

$53.54

We have undertaken a proper assessment of disbursements claimed for Renbec, in accordance with the law and
applicable professional standards. We are satisfied that the disbursements claimed are necessary and proper. There
is no element of profit or advantage either to McGrathNicol or any related entity in relation to the disbursements
referred to in this section of the report.

Internal disbursements claim
No internal disbursements have been claimed by the Liquidators for the period of 14 March 2018 to 1 June 2018.
Notwithstanding, we will seek approval for the following resolution to approve our prospective disbursements.
Details to support this resolution are included in Section 4.2
Resolution 3: from 2 June to completion

“That the future internal disbursements (that may have an element of profit or advantage to a related party) of the
Liquidators from 2 June 2018 to completion calculated at the rates as detailed in the report to creditors dated 13
April 2018, up to a capped amount of $2,000, exclusive of GST, are approved and the Liquidators can pay the
internal disbursements on a monthly basis or as otherwise determined by the Liquidators.”
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Future basis of internal disbursements
Future disbursements provided by McGrathNicol will be charged to the external administration on the following
basis:

Disbursement type

Rate
(Excl GST)

Externally provided professional services

At cost

Externally provided non-professional services

At cost

Internal disbursements
Advertising

At cost

Courier

At cost

Data hosting – data loading & processing fee

$50-$100 per gigabyte (GB)

Data hosting – monthly hosting fee (for matters where
data is required to be hosted online for more than 1
month)

Standard monthly hosting fee of $2,000
per month (for up to 500GB of
information loaded) plus $2,000 per
month for every additional 500GB block
over and above 500GB

Printing – black and white

$0.09 per page

Printing – Colour

$0.28 per page

Postage

At cost

Stationery and other incidental disbursements

At cost

Staff per diem travel allowance

$89.00 per day

Staff vehicle use

$0.63 per km

Telephony – mobile, fixed line and conference calls

At cost

Approval of the payment of these disbursements at the above rates to a capped amount of $2,000, exclusive of
GST, is being sought from creditors via a proposal without a meeting.

Queries
If you have any queries regarding the information in this report, please contact Nico Brits on 08 6363 7623.
You can also access information that may assist you on the following websites:
•

ARITA at www.arita.com.au/creditors

•

ASIC at www.asic.gov.au (search for “insolvency information sheets”).
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Schedule 1 – Resolution 1 Table of major tasks for remuneration
The below table provides a description of the work undertaken in each major task area for the period 14 March
2018 to 1 June 2018.

Task Area

General Description

Includes

Assets
57.6 hours
$22,794.00

Plant and Equipment

Liaising with relevant parties in order to locate plant
and equipment
Preparing a reconciliation of assets identified
against Company records and search results
DoT vessel registration searches and liaise with DoT
regularly with regard to various vessels
Meet and correspond with director and advisor in
relation to the location and condition of vessels
and other assets
Liaise with third party creditors holding various
vessels in relation to storage liens and negotiate
ability to sell assets
Preparing brief and liaising with lawyers regarding
asset locations and storage liens
Liaising with the pre-appointment valuer of all
Renbec owned vessels and plant and equipment
Liaise with auctioneer in relation to asset realisation
strategy and conduct of assets sales
Correspondence with interested parties, and review
and assessment of offers from interested parties
Liaising with director and director’s advisers in
relation to interests in various vessels
All tasks associated with realising plant and
equipment

Assets subject to specific
charges and security
interests

All tasks associated with obtaining documentation
regarding secured assets
Searching the PPS register
Review PPS register search results and liaise with
secured parties regarding results
Regular reporting to and liaising with directly
secured creditors in relation to the sale of assets
subject of their security
Meeting with secured creditor in relation to
appointment, realisation of assets
Review of assets subject to a specific charge

Debtors

Reviewing and assessing debtors’ ledgers and interentity loan balances
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Task Area

General Description

Includes

Creditors
29.1 hours
$11,556.00

Creditor Enquiries,
Requests & Directions

Receive and respond to creditor enquiries
Review and prepare initial correspondence to
creditors
Liaising with and correspondence to former
Voluntary Administrators regarding indemnity
pursuant to section 443D and 443E of the Act
Documenting creditor correspondence
Considering reasonableness of creditor requests
Obtaining legal advice on requests as necessary
Documenting reasons for complying or not
complying with requests or directions

Secured creditor reporting

Notifying PPSR registered creditors of appointment
Liaise with CBA regarding lending facilities of
greater Seawest group and structure of
security/guarantees
Regular reporting to CBA in relation to the overall
strategy and progress of the liquidation

Creditor reports

Prepare Initial Report to creditors
Prepare Statutory Report by Liquidator, including
remuneration report

Deal with proofs of debt
(POD)

Receipting and filing POD when not related to a
dividend
Corresponding with ATO regarding POD when not
related to a dividend

Proposals to Creditors

Prepare proposal notices and voting forms
as part of three month statutory report to creditors

Conduct investigations

Send initial request to directors for Report as to
Affairs (RATA)
Liaise with director and accountant regarding
completion of report as to affairs
Obtain company books and records
Review company’s books and records
Review specific transactions and correspondence
with director and advisors regarding further
information
Correspondence with third parties in relation to
various vessel related expenditure
Consideration of further information requirements
in relation to vessel transfers and available powers
to obtain information

Recoveries

Prepare brief to lawyers in relation to asset transfers
and information gaps
Liaise with lawyers regarding potential recovery
actions and further production of documents

Correspondence

Correspondence regarding investigations and
recovery of company records
Meeting with director and advisor to discuss
company background and appointment
Correspondence with external accountant regarding
company records and delivery thereof

Investigation
13.0 hours
$6,327.00

Statutory and
administration
49.1 hours
$14,356.00
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Task Area

General Description

Includes

Document
maintenance/file
review/checklist

Set up filing structures
First month, and ongoing reviews
Filing of documents
Completing and updating checklists
Collection of company books and records
Reviewing company’s books and records
Maintain physical and electronic engagement file

Insurance

Identify potential issues requiring attention of
insurance specialists
Correspond with insurer regarding initial and
ongoing insurance requirements
Review, and placement of insurance policies
Correspond with previous brokers in relation to
pre-appointment cover

Bank account
administration

Prepare correspondence to open Liquidation
account
Request bank statements from pre-appointment
bank
Perform bank account reconciliations in relation to
asset sales
Correspond with bank regarding specific transfers
and transactions

ASIC forms

Prepare and lodge ASIC forms
Correspond with ASIC regarding statutory
lodgements and obligations

ATO and other statutory
reporting

Notification of appointment
Establish BAS registration, and ongoing reporting
Liaising with ATO in relation to liquidation
appointment and progress
Preparation and issue Freedom of Information
request

Planning/Review

Discuss status of external administration within
engagement team
Planning and preparation for (i) asset realisation,
and (ii) investigation strategy

Books and records /
storage

Taking possession of and cataloguing physical
books and records
Correspondence with external accountant and
lawyer to obtain company records
Specific information requests in relation to
company records, trust information and historical
correspondence
Dealing with records in storage
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Schedule 2 – Resolution 2 Table of major tasks for remuneration
The below table provides a description of the work to be undertaken in each major task area for the period
2 June 2018 to completion.

Task Area

General Description

Includes

Assets

Plant and Equipment

Liaise with valuers, auctioneers and
interested parties in relation to finalising
asset sales
Reconciliation of asset proceeds and
reporting
Consider and finalise actions in relation to
potentially onerous assets

Assets subject to specific
charges and security
interests

Complete realisation activities in relation to
secured assets realised
Liaise with secured creditors and legal
representatives in relation to the removal of
PPSR registrations
Report and account to secured creditor(s) in
relation asset realisations and final net
proceeds

Other Assets

Tasks associated with investigating and
where possible recovering and realising
other assets

Creditor Enquiries, Requests
& Directions

Receive and respond to creditor enquiries
Consider reasonableness of creditor requests
Prepare correspondence to creditors and
their representatives
Obtain legal advice on requests from
creditors for information, documents or a
report, as necessary
Document reasons for not complying with
requests or directions
Compiling information requested by
creditors

Secured creditor reporting

Reporting to secured creditor(s) regarding
finalisation of asset sales and liquidation
strategy in general
General correspondence and responding to
secured creditor’s queries

Creditor reports

Prepare Statutory Report by Liquidator and
general reports to creditors, as necessary

Deal with proofs of debt
(POD)

Receipting and filing PODs from claimants

Creditors
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Task Area

Investigation

Administration

General Description

Includes

Proposals to Creditors

Finalising and issuing proposal notices and
voting forms
Forward notice of proposal to all known
creditors
Review votes and determine outcome of
proposal
Prepare and lodge proposal outcome with
ASIC

Conduct investigations

Liaising with director and advisers regarding
specific investigation requirements
Continued preparation of investigation files
in relation to liquidator related recoveries
Review company’s books and records,
including correspondence and information
obtained from third parties in relation to
historical assets and transactions, and claims
available to the Liquidators
Fulsome review of company accounts
(including management accounts) to assess
the merits of any liquidator claims against
the director and/or third parties, and
preparation of any such claims
Consider application of liquidator powers for
document and information production, as
necessary
Completion of liquidator investigations and
internal checklists

Litigation/Recoveries

Preparation of briefing material to lawyers in
relation to potential claims and asset
recoveries, and ongoing correspondence
Discuss merits, commerciality and status of
litigation, as required
Continued briefing of lawyers with respect of
potential litigation and recovery actions
Attend to settlement matters, as required
Preparation and attendance at Court hearing
and litigation actions, as required
Collation and maintenance of litigation files

ASIC reporting

Prepare report to ASIC under s533 of the
Corporations Act 2001
Prepare and lodge with ASIC other statutory
investigation reports, as necessary
Liaise with ASIC regarding investigation
findings and lodgements

Document maintenance/file
review/checklist

Six monthly file reviews
Maintain physical and electronic engagement
file
Filing of documents
Updating checklists, as necessary
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Task Area

General Description

Includes

Insurance

Correspond with insurer regarding initial and
ongoing insurance requirements
Review insurance policies

Bank account
administration

Perform bank account reconciliations and
recording of receipts and payments
Correspond with bank regarding managing
and transacting liquidation bank account

ASIC forms

Prepare and lodge ASIC forms
Correspond with ASIC regarding all relevant
statutory forms

ATO and other statutory
reporting

Prepare and lodge BAS as required
Liaising and corresponding with ATO as
necessary

Finalisation

Notify ATO of ceasing to act
Cancel ABN/GST/PAYG registration
Complete checklists

Planning/Review

Discussions regarding status of external
administration
Ongoing planning regarding progress and
then completion of liquidation

Books and records /
storage

Deal with records in storage
Send job files to storage
Organise destruction of books and records
(pending creditor approval)
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Creditor Information Sheet
Offences, Recoverable Transactions and
Insolvent Trading
Offences
A summary of offences under the Corporations Act that may be identified by the administrator:
180

Failure by company officers to exercise a reasonable degree of care and diligence in the exercise
of their powers and the discharge of their duties.
Failure to act in good faith.
Making improper use of their position as an officer or employee, to gain, directly or indirectly, an
advantage.
Making improper use of information acquired by virtue of the officer’s position.
Reckless or intentional dishonesty in failing to exercise duties in good faith for a proper purpose.
Use of position or information dishonestly to gain advantage or cause detriment. This can be a
criminal offence.
Performing or exercising a function or power as an officer while a company is under administration.
Contravening a court order against taking part in the management of a corporation.
Taking part in the management of corporation while being an insolvent, for example, while
bankrupt.
Acting as a director or promoter or taking part in the management of a company within five years
after conviction or imprisonment for various offences.
Dishonest failure to observe requirements on making loans to directors or related companies.
Paying dividends except out of profits.
Failure to keep proper accounting records.
Obstruction of an auditor.
Failure to comply with requirements for the preparation of financial statements.
Unauthorised dealing with company's property during administration.
Failure by directors to assist administrator, deliver records and provide information.
Failure to deliver up books and records to the administrator.
Failure to disclose property, concealed or removed property, concealed a debt due to the
company, altered books of the company, fraudulently obtained credit on behalf of the company,
material omission from Report as to Affairs or false representation to creditors.

181
182
183
184

198G
206A
206A, B
206A, B
209(3)
254T
286
312
314-7
437D(5)
438B(4)
438C(5)
590

Recoverable Transactions
Preferences
A preference is a transaction, such as a payment by the company to a creditor, in which the creditor receiving the
payment is preferred over the general body of creditors. The relevant period for the payment commences six
months before the commencement of the liquidation. The company must have been insolvent at the time of the
transaction, or become insolvent because of the transaction.
Where a creditor receives a preference, the payment is voidable as against a liquidator and is liable to be paid back
to the liquidator subject to the creditor being able to successfully maintain any of the defences available to the
creditor under the Corporations Act.

Uncommercial Transaction
An uncommercial transaction is one that it may be expected that a reasonable person in the company's
circumstances would not have entered into, having regard to:
•
•
•

the benefit or detriment to the company;
the respective benefits to other parties; and,
any other relevant matter.

AUSTRALIAN RESTRUCTURING INSOLVENCY & TURNAROUND ASSOCIATION

To be voidable, an uncommercial transaction must have occurred during the two years before the liquidation.
However, if a related entity is a party to the transaction, the period is four years and if the intention of the
transaction is to defeat creditors, the period is ten years.
The company must have been insolvent at the time of the transaction, or become insolvent because of the
transaction.

Unfair Loan
A loan is unfair if and only if the interest was extortionate when the loan was made or has since become
extortionate. There is no time limit on unfair loans – they only must be entered into before the winding up began.

Arrangements to avoid employee entitlements
If an employee suffers loss because a person (including a director) enters into an arrangement or transaction to
avoid the payment of employee entitlements, the liquidator or the employee may seek to recover compensation
from that person. It will only be necessary to satisfy the court that there was a breach on the balance of
probabilities. There is no time limit on when the transaction occurred.

Unreasonable payments to directors
Liquidators have the power to reclaim ‘unreasonable payments’ made to directors by companies prior to liquidation.
The provision relates to payments made to or on behalf of a director or close associate of a director. The
transaction must have been unreasonable, and have been entered into during the 4 years leading up to a
company's liquidation, regardless of its solvency at the time the transaction occurred.

Voidable charges
Certain charges over company property are voidable by a liquidator:
•
•
•

circulating security interest created within six months of the liquidation, unless it secures a subsequent
advance;
unregistered security interests;
security interests in favour of related parties who attempt to enforce the security within six months of its
creation.

Insolvent trading
In the following circumstances, directors may be personally liable for insolvent trading by the company:
•
•
•
•
•

a person is a director at the time a company incurs a debt;
the company is insolvent at the time of incurring the debt or becomes insolvent because of incurring the debt;
at the time the debt was incurred, there were reasonable grounds to suspect that the company was insolvent;
the director was aware such grounds for suspicion existed; and
a reasonable person in a like position would have been so aware.

The law provides that the liquidator, and in certain circumstances the creditor who suffered the loss, may recover
from the director, an amount equal to the loss or damage suffered. Similar provisions exist to pursue holding
companies for debts incurred by their subsidiaries.
A defence is available under the law where the director can establish:
•
•
•

there were reasonable grounds to expect that the company was solvent and they did so expect;
they did not take part in management for illness or some other good reason; or
they took all reasonable steps to prevent the company incurring the debt.

The proceeds of any recovery for insolvent trading by a liquidator are available for distribution to the unsecured
creditors before the secured creditors.

Important note: This information sheet contains a summary of basic information on the topic. It is not a substitute for legal
advice. Some provisions of the law referred to may have important exceptions or qualifications. This document may not contain
all of the information about the law or the exceptions and qualifications that are relevant to your circumstances.
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