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Defined terms 

Report Glossary  

Act Corporations Act 2001 (Cth) 

Administration The voluntary administration of Tristar by the Administrators 

Administrators Matthew Caddy and Keith Crawford of McGrathNicol 

Administrators’ Report or 

this Report 

Report to creditors prepared by the Administrators, pursuant to section 75-225 of the IPR 

dated 22 August 2022 

AEST Australian Eastern Standard Time 

AHPRA Australian Health Practitioner Regulation Agency Authority 

Appointment Date or 

Appointment 

Being 24 May 2022, the day that Matthew Caddy and Keith Crawford were appointed 

Voluntary Administrators 

ARITA Australian Restructuring, Insolvency and Turnaround Association 

ASIC Australian Securities and Investments Commission  

ATO Australian Taxation Office 

BSA Business Sale Agreement entered into by Family Doctor and the Administrators dated 4 

August 2022  

Capex Capital expenditure 

CFO Chief Financial Officer 

COI Committee of Inspection  

COVID-19 The Coronavirus 

Deed of Indemnity or 

Westpac Funding 

Deed of Indemnity between the Administrators and Westpac dated 21 June 2022 

Director Dr Khaled El-Sheikh is the sole Director and Secretary  

DIRRI Declaration of Independence, Relevant Relationships and Indemnities 

DOCA Deed of Company Arrangement 

EBIT Earnings Before Interest and Tax 

EBITDA Earnings Before Interest, Tax, Depreciation and Amortisation 

Family Doctor Family Doctor Pty Ltd 

FEG Commonwealth Government Fair Entitlements Guarantee Scheme 

First Meeting of Creditors First statutory meeting of creditors of Tristar held on 3 June 2022 in accordance with 

section 436E of the Act 

FYXX Financial year for the period 1 July 20XX to 30 June 20XX 

GP General Practitioner or Doctor 

GST Goods and Services Tax 

IBR Independent Business Review 

Initial Circular to Creditors The initial circular to creditors dated 27 May 2022 in relation to the First Meeting of 

Creditors 

IPR Insolvency Practice Rules (Corporations) 2016 
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Report Glossary  

Management The Director and senior employees  

MV Motor vehicle 

NBIO Non-Binding Indicative Offer 

PAYG Pay As You Go withholding tax 

PHN Primary Health Network 

PMSI Purchase Money Security Interest 

POD Proof of Debt 

PP&E Property, Plant and Equipment  

PPSR Personal Property Securities Register 

Relation Back Day The date the Administrators were appointed, being 24 May 2022 

ROCAP Report on Company Activities and Property 

RLRP Rural Locum Relief Program 

Second Meeting of 

Creditors or Second 

Meeting 

Second statutory meeting of creditors of Tristar convened for 29 August 2022 in 

accordance with section 439A of the Act 

Secured Creditor or 

Westpac 

Westpac Banking Corporation  

Secured Debt Debt owed by Tristar to the Secured Creditor 

STCFF Short term cash flow forecast 

The Court Federal Court of Australia 

Tristar  Khaled El-Sheikh Pty Ltd as trustee for the El-Sheikh Practice Trust 

Tristar Group Khaled El-Sheikh Pty Ltd, El-Sheikh Family Holdings Pty Ltd, Tristar Property Holdings Pty 

Ltd and Tristar Medical Group Pty Ltd 

Tristar Property El-Sheikh Family Holdings Pty Ltd, Tristar Property Holdings Pty Ltd and Tristar Medical 

Group Pty Ltd 

VA Voluntary Administration 
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1 Executive summary 

 

 

 

1.1 Key questions and answers 

Question  Answer 

Why am I receiving this 

Report? 

 Matthew Caddy and Keith Crawford were appointed Voluntary Administrators 

(Administrators) of Tristar on 24 May 2022.  Company books and records indicate that 

you are or may be a creditor of Tristar. 

What is the purpose of 

this Report? 

 This Report provides creditors with details of the business, property, affairs and financial 

circumstances of Tristar in preparation for the Second Meeting of Creditors. 

This Report also informs creditors about the investigations undertaken by the 

Administrators to date, and the Administrators’ opinion and recommendation regarding 

each of the options available to creditors to vote on at the Second Meeting of Creditors. 

What is the Second 

Meeting of Creditors? 

 At the Second Meeting of Creditors, creditors decide the future of Tristar.  

The creditors may vote on whether Tristar should be returned to the control of its 

Director (not recommended as it is insolvent) or enter into liquidation.  The 

Administrators note that, as at the date of this Report, no Deed of Company 

Arrangement (DOCA) has been proposed.  A DOCA could be proposed prior to the 

Second Meeting of Creditors, which the Administrators consider to be unlikely.  

Where and when is the 

Second Meeting of 

Creditors? 

 The Second Meeting of Creditors has been convened to be held at 2pm (AEST) on 

Monday, 29 August 2022. 

The meeting will be held virtually using online video conferencing on Zoom.  The online 

video conference can be joined from a computer (preferred) or telephone.  

What do I need to do if I 

want to attend the 

meeting? 

 Creditors wishing to attend the meeting must submit a Proof of Debt (POD) and either 

attend, by teleconference, or appoint a proxy to attend on their behalf.  Creditors who 

have already lodged a POD do not need to complete a new form. 

Creditors planning on attending should register to do so with the Administrators 

(FM-tristarcreditors@mcgrathnicol.com) and provide a correctly completed POD and 

proxy form (if applicable) by 1pm (AEST) on Friday 26 August 2022 to be provided 

with a link to join the meeting. 

Observers may attend the meeting, however are not entitled to participate, either by 

voting or by asking questions. 

What does Tristar do?  Tristar was a health service provider that operated a network of medical clinics across 

regional and metropolitan areas within various Australian States and Territories 

supported by 221 staff and 62 doctors.  

The clinic network was split across VIC, NSW, SA, ACT and NT.  

What is the structure of 

the Tristar Group and 

which entities are in 

Administration? 

 The corporate structure of the Tristar Group as at the Appointment Date consisted of an 

operating entity and three property holding entities.  

Entities subject to the Administrators’ appointment: 

▪ Khaled El-Sheikh Pty Ltd, a trading business operating medical clinics; 

This section aims to provide creditors with answers to key questions they may have in relation to the 

administration, the Administrators’ findings and other contents of this Report.  

 

mailto:FM-tristarcreditors@mcgrathnicol.com
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Question  Answer 

▪ El-Sheikh Family Holdings Pty Ltd, a property holding entity; 

▪ Tristar Medical Group Pty Ltd, a property holding entity; and 

▪ Tristar Property Group Pty Ltd, a property holding entity.  

This Report has been prepared for creditors of Khaled El-Sheikh Pty Ltd (Tristar) and 

provides information in regard to Tristar only. A separate report has been prepared for 

creditors of Tristar Property.    

Why were two 

Administrators reports 

prepared? 

 The administrations of Tristar and Tristar Property have largely been conducted 

separately due to Tristar Property being non trading and having different creditor 

groups and asset pools as compared to Tristar. Accordingly, it was deemed appropriate 

to report to creditors of Tristar and Tristar Property separately. 

What were the key 

events leading to the 

appointment of 

Administrators? 

 Tristar expanded its clinic network from fifteen (15) clinics in 2008 to a peak of fifty nine 

(59) clinics in 2018. The expansion proved unsuccessful, necessitating the closure of 

thirty five (35) clinics over the last five years, resulting in twenty four (24) operating 

clinics at the Appointment Date.  

The unprofitable clinic expansion, difficulty recruiting and retaining medical staff, and 

funding of related parties, combined with inadequate financial control placed significant 

pressure on Tristar’s liquidity. Continued liquidity pressure led to the accumulation of 

significant creditor arrears which Tristar ultimately could not pay.  

On 28 February 2022, a winding up application was made against Tristar. This was set 

down for a first hearing on 6 April 2022. At a hearing on 27 April 2022, the further 

hearing of the application was adjourned to 25 May 2022. The Director was unable to 

settle the amounts due to the applicant, and appointed the Administrators on 24 May 

2022.   

What actions have the 

Administrators taken to 

date? 

 Since the Appointment Date, the Administrators and their staff have: 

▪ worked with Management to understand Tristar’s financial position and critical 

operating requirements; 

▪ worked to stabilise operations and rationalise operating activities where appropriate 

to maximise the prospective return to creditors; 

▪ secured funding to allow Tristar to continue trade whist a sale process was 

undertaken; 

▪ maintained clinical operations on a business as usual basis during the sale process; 

▪ held virtual briefings with employees and Management throughout the 

administration; 

▪ communicated with a significant number of creditors; 

▪ placed insurance to cover all operations of Tristar, including Medical Malpractice 

policies; 

▪ prepared detailed cash flow forecasts for the period of the Administration, to 

maintain and preserve assets for the benefit of creditors; 

▪ conducted a comprehensive going concern sale process for Tristar, dealing with 

interested parties as appropriate and negotiated the terms of sale (refer section 7 

for further details);  

▪ reviewed multiple versions of DOCA proposals;  
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Question Answer 

▪ executed an asset sale agreement for 13 clinics;

▪ closed underperforming clinics that were not part of the sale;

▪ liaised with employees and calculated and communicated employee entitlements;

▪ liaised with doctors and calculated and communicated outstanding management

fees;

▪ communicated with key stakeholders, suppliers and PPSR interest holders;

▪ conducted preliminary investigations into the affairs of Tristar;

▪ complied with statutory obligations;

▪ held the First Meeting of Creditors on 3 June 2022 and convened the Second

Meeting of Creditors; and

▪ prepared this Report.

What was the sale 

process that the 

Administrators 

conducted and what was 

the outcome? 

The Administrators entered into a binding sale agreement with Family Doctor for the 

sale of 12 clinics subject to a number of conditions. The sale completed on 19 August 

2022 with 10 clinics transferring to Family Doctor.  

The Administrators are finalising a separate sale agreement for the Mt Gambier clinic to 

another purchaser. Completion is expected to occur in September 2022.   

In addition to the net sale proceeds generated, the above transactions offer additional 

benefits, including: 

▪ transfer of employment for approximately 92 employees reducing residual Priority

Creditor claims against Tristar by up to $245,000;

▪ ongoing consulting arrangements for up to 34 doctors and payment of outstanding

doctor fees reducing unsecured creditor claims against Tristar by up to $1.2m; and

▪ the continuation of medical services in a number of regional arears.

The Administrators will provide a further update in relation to these transactions at the 

Second Meeting of Creditors.  

What was the date of 

insolvency? 

Based on the Administrators’ preliminary investigations, the Administrators consider that 

Tristar was likely insolvent from at least 30 June 2019 (refer section 9.7).  If Tristar is 

placed into liquidation, additional work will be performed by the liquidator to form a 

more definitive view regarding the date of insolvency. 

What investigations have 

been undertaken? 

The Administrators have conducted preliminary investigations in relation to Tristar, the 

conduct of the Director and other parties, and considered whether there are any 

amounts that could be recovered in a liquidation of Tristar.  Details of those preliminary 

investigations are set out in this Report. Further investigations will be performed if 

Tristar is placed into liquidation, including conducting a commercial assessment of the 

merits and likelihood of recovery from pursuing any potential claims identified. 

What claims have the 

Administrators identified 

that may be available to 

a Liquidator? 

Potential claims available to a liquidator may include voidable transactions in the form 

of unfair preference payments and/or unreasonable director related transactions, in 

addition to claims for other offences such as breach of directors’ duties.  

Whilst the Administrators have considered the underlying causes of Tristar’s failure, their 

investigations into claims arising from those matters are at an early stage. 
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Question Answer 

Based on the Administrators’ preliminary views the following claims may be available to 

a liquidator: 

▪ insolvent trading (refer section 9.8);

▪ preference payments of up to $1.9m (refer section 9.9.1);

▪ unreasonable director related transaction of up to $0.4m (refer section 9.9.4); and

▪ breach of director’s duties (refer section 9.11).

Has a DOCA been 

proposed? 

Various DOCA proposals were contemplated by a consortium throughout the 

Administrators’ sale process. Ultimately the consortium was unable to secure or provide 

funding resulting in no DOCA being presently proposed.  

Will the Secured Creditor 

be repaid their debt? 

The Secured Creditor is estimated to have claims of up to $8.7m and may receive 

payment in full should sufficient recoveries from related party loans be achieved. Absent 

such recoveries the Secured Creditor may receive potential distributions of up to $8.4m 

(refer section 10).  Accordingly, there may be a shortfall in the funds available to satisfy 

Tristar’s debt to the Secured Creditor. 

Will employees be paid 

their outstanding 

entitlements?  

Up to 92 employees will secure ongoing employment as part of the two sale 

transactions with their entitlements transferred to the respective purchasers.  

Absent any potential material recoveries by a liquidator (if appointed) in respect of 

related party loans, insolvent trading and other statutory claims, it is likely that there will 

be no distribution to employees from the liquidation. 

If creditors vote to place Tristar into liquidation at the Second Meeting, eligible 

employees would be entitled to claim their entitlements through the Fair Entitlements 

Guarantee scheme (FEG), a government funded compensation scheme administered by 

the Department of Employment and Workplace Relations that assists employees of 

companies that are being wound up. FEG is subject to limitations. Outstanding 

superannuation contributions are not covered by FEG and FEG assistance is not available 

to non-Australian resident employees.  Certain other salary caps also apply. FEG 

payments can take several months to be processed, depending on the circumstances, 

but in our experience, they are usually processed within 10 to 16 weeks. 

Will unsecured creditors 

be paid a dividend? 

Absent any potential material recoveries by a liquidator (if appointed) in respect of 

insolvent trading or antecedent transactions, it is likely that there will be no distribution 

to unsecured creditors. 

Which option do the 

Administrators 

recommend creditors 

vote for at the Second 

Meeting of Creditors and 

why? 

The Administrators recommend creditors vote that Tristar be placed into creditors’ 

voluntary liquidation, given that: 

▪ no DOCA is presently proposed so, therefore, this option is not available for

consideration;

▪ the operating businesses within Tristar have been sold or have ceased to trade, and

Tristar remains insolvent; and

▪ given its insolvency, it is not appropriate for control of Tristar to be returned to the

Director.

Where can I get more 

information? 

Creditors requiring further information should refer to the McGrathNicol website 

https://www.mcgrathnicol.com/creditors/tristar-medical-group/ or email    

FM-tristarcreditors@mcgrathnicol.com.  

mailto:FM-tristarcreditors@mcgrathnicol.com
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2 Introduction 

 

2.1 Appointment 

Matthew Caddy and Keith Crawford (Administrators) were appointed Joint and Several Voluntary Administrators of Khaled 

El-Sheikh Pty Ltd trading as Tristar Medical Group (Tristar) on 24 May 2022 (Appointment Date or Appointment) by 

resolution of the Director, pursuant to section 436A of the Corporations Act 2001 (Cth) (Act).  

2.2 Object of administration 

In an administration, administrators are empowered by the Act to assume control of an insolvent company, superseding 

the powers of the company’s directors and officers, to manage the company’s affairs and deal with its assets in the 

interests of creditors. 

The objective of a voluntary administration is to maximise the prospects of a company, or as much as possible of its 

business, continuing in existence, or, if that is not possible, to achieve a better return to creditors than would be achieved 

by the immediate liquidation of the company.  During an administration, there is a moratorium (i.e. a freeze) over most 

pre-administration creditor claims.  

Administrators are required to investigate the company’s affairs and report to creditors on the Administrators’ opinion as 

to which outcome of the administration process is in the creditors’ best interests, in order to inform and assist creditors 

prior to voting at the second meeting of creditors.  

2.3 First Meeting of Creditors 

Section 436E of the Act requires the Administrators to convene a first meeting of creditors within eight business days of 

being appointed.  

The first meeting of creditors of Tristar was held on 3 June 2022 (First Meeting of Creditors), at which there were no 

nominations to appoint an alternative administrator for any of the Companies.  

Creditors resolved at the First Meeting of Creditors to appoint a Committee of Inspection (COI) to Tristar. Details of the 

members of the COI are detailed in the minutes of the First Meeting of Creditors.  

2.4 Extension of convening period 

Section 439A of the Act requires the Administrators to convene a second meeting of creditors within 20 business days (or 

25 business days in certain circumstances) of being appointed.  This is referred to as the “convening period”. The second 

meeting of creditors is to be held within 5 business days before or after the end of the convening period. 

Five business days’ notice must be given to creditors ahead of the meeting being held.  For Tristar, the second meeting of 

creditors was originally due to be held on or before 29 June 2022.  

However, noting the complexity of the administration in regard to the number and locations of clinics, the diverse creditor 

groups and the going concern sale process that commenced on 2 June 2022, the Administrators filed an application with 

the Federal Court of Australia (Court) pursuant to sections 439A and 447A of the Act, seeking orders to extend the 

convening period in respect of the second meeting of creditors by two months, in order to provide further time for the 

Administrators to: 

▪ continue to trade Tristar while pursuing a going concern sale for all, or part, of the business; and

▪ investigate the affairs of Tristar and prepare a report to creditors pursuant to section 75-225 of the Insolvency

Practice Rules (Corporations) 2016, Schedule 2 of the Act (Cth) (IPR).

On 16 June 2022, the Court made orders extending the convening period to 22 August 2022, meaning that the second 

meeting of creditors of Tristar must be held on or before 29 August 2022 (five business days thereafter). The 

Administrators wrote to creditors in this regard on 22 June 2022. 

This section outlines the statutory details regarding the Administrators’ Appointment, the details of the First 

and Second Meeting of Creditors, and the purpose and content of this Report.  
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2.5 Committee of Inspection 

A Committee of Inspection meeting was held virtually via Microsoft Teams webcast on Monday 25 July 2022 at 11:30am and 

was chaired by the Administrator, Matthew Caddy. 

The Administrator and his staff provided the COI with a summary of the key activities undertaken by the Administrators since 

appointment and an update on the sale process.  

Committee members proceeded to ask questions of the Administrator in relation to the sale process, assets of Tristar and 

prospective claims of the Administrators on behalf of Tristar, which were responded to by the Administrator.  

2.6 Second Meeting of Creditors 

The purpose of the second meeting of creditors is for creditors to: 

▪ decide on the future of Tristar, with the options available to creditors being whether Tristar should:

− be returned to the control of the Director;

− enter liquidation; or

− enter into a DOCA (although, as at the date of this Report, a DOCA has not been proposed);

▪ if creditors resolve that Tristar should enter liquidation:

− consider the appointment of a COI (for the purposes of a liquidation);

− consider authorising the liquidators to compromise debts of Tristar pursuant to section 477(2A) of the

Act; and

− consider authorising the liquidators to enter into agreements that may take longer than three months to

complete under section 477(2B) of the Act.

The second meeting of creditors of Tristar has been convened to be held at 2pm (AEST) on Monday, 29 August 2022 

(Second Meeting of Creditors).  The meeting will be held virtually using online video conferencing on Zoom.  The video 

conference can be joined from a computer (preferred) or telephone.  

While observers are able to attend the meeting, they will not be entitled to participate, either by voting or by asking 

questions.  

Further details on the Second Meeting of Creditors can be found at section 14 of this Report.  The official notice of 

meeting is appended to the Circular to Creditors, together with this Report.  

2.7 Purpose of this Report 

Section 75-225 of the IPR requires an administrator to provide a report to creditors ahead of the second meeting of 

creditors in an administration, containing: 

▪ details about the business, property, affairs and financial circumstances of the entity under administration;

▪ if a DOCA is proposed, the details of the DOCA; and

▪ details regarding the investigations undertaken by the administrator, and the administrator’s opinion about each of

the options available to creditors, and the course of action that the administrator recommends is in creditor’s best

interests.

The purpose of this Report is to provide creditors with these details in preparation for the Second Meeting of Creditors. 

2.8 Group structure and VA appointments 

Administrators were appointed to Tristar together with the following related entities that make up the Tristar Group: 

▪ El-Sheikh Family Holdings, a property holding entity;

▪ Tristar Medical Group, a property holding entity; and

▪ Tristar Property Group, a property holding entity,

(collectively, Tristar Group). 
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A copy of the corporate structure can be found at section 4.2 of this Report.  

The Administrations of Tristar and Tristar Property have largely been conducted separately due to Tristar Property being 

non trading and having different creditor groups and asset pools as compared to Tristar. Accordingly, it was deemed 

appropriate to report to creditors of Tristar and Tristar Property separately. The Administrators have prepared a separate 

report pursuant to section 75-225 of the IPR in relation to Tristar Property. 

2.9 Context of this Report 

In reading this Report, creditors should note the following: 

▪ This Report and the statements herein are based on the Administrators’ preliminary investigations of Tristar’s affairs.  

The investigations have been undertaken from available books and records, as well as information provided by 

Management where applicable, and from the Administrator’s own enquiries.  

▪ The statements and opinions in this Report are given in good faith and, whilst the Administrators have no reason to 

doubt any information contained in this Report, the Administrators reserve the right to alter their conclusions if the 

underlying information proves to be inaccurate or materially changes after the date of this Report.  

▪ If, after issuing this report, the Administrators become aware of any additional information which may assist creditors 

in determining how to vote at the Second Meeting of Creditors, the Administrators may make the additional 

information the subject of a further written report and/or table the information at the Second Meeting of Creditors.  

▪ In considering the options available to creditors and formulating their recommendation to creditors, the 

Administrators have made preliminary considerations as to the quantum of potential asset realisations and recoveries 

which may be available to creditors and the total value of creditors. These estimates are subject to change as asset 

realisations and recoveries progress and claims are received from creditors and are adjudicated upon.  Whilst the 

estimates are the Administrators’ best assessment in the circumstances, creditors should note that the ultimate 

outcome for creditors may differ from the information provided in this Report. Refer to section 10 for further details.  

▪ The assessment of potential claims in this Report has been performed on a preliminary basis, on the information 

available to the Administrators at the time of completion of this Report.  Consequently, the Administrators reserve 

their rights to alter their assessment, if further relevant information is provided after the date of this Report or as a 

consequence of further investigations.  
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3 Administrators’ prior involvement 

 

3.1 Declaration of Independence, Relevant Relationships and Indemnities 

In accordance with section 436D of the Act and the Australian Restructuring, Insolvency and Turnaround Association 

(ARITA) Code of Professional Practice, a Declaration of Independence, Relevant Relationships and Indemnities (DIRRI) was 

enclosed with the Administrators’ first communication to creditors and tabled at the First Meeting of Creditors.  

The DIRRI disclosed information regarding the Administrators’ independence, prior personal or professional relationships 

with the Tristar Group or related parties and any indemnities received in relation to our appointment.  

Under the Act and the ARITA Code of Professional Practice, if circumstances change or new information is identified, the 

Administrators are required to update the DIRRI and provide a copy to creditors with their next communication, as well as 

table a copy of the replacement DIRRI at the next meeting of creditors.   

The DIRRI was updated on 4 July 2022 following the Administrators entering into a funding arrangement, by way of a 

Deed of Indemnity, with the Secured Creditor. The DIRRI was further updated on 22 August 2022 following the execution 

of a Deed of Variation which increased the level of funding provided under the Deed of Indemnity. An updated DIRRI was 

made available to all creditors on the McGrathNicol website and a copy is included at Appendix A. 

For the convenience of creditors, the declaration has been summarised and restated below. 

3.1.1 Background 

A brief background to the appointment is as follows: 

▪ The Administrators were appointed pursuant to a request for a consent to act made by Dr Khaled El-Sheikh, the sole

director of each of the entities within the Tristar Group. Dr El-Sheikh was introduced to Matthew Caddy in the course

of McGrathNicol undertaking an engagement for Westpac in 2018.

▪ On 23 July 2018, McGrathNicol was engaged by Westpac to review the Tristar Group.

▪ The scope of the review, which was an Independent Business Review (IBR), was restricted to forming an understanding

of the Tristar Group’s financial performance, financial position and forecast performance (including short term cash

flow forecast).

▪ The IBR concluded on 9 November 2019.

▪ Following the initial engagement by Westpac, the Administrators undertook additional supplementary work for

Westpac during the last two years:

− on 28 May 2020, the Administrators provided Westpac with a draft report providing a status update on

the Tristar Group’s financial performance, financial position and progress against its performance

initiatives.  This report was never finalised due to the lack of information provided by the Tristar Group.

− on 16 June 2020, the Administrators provided Westpac with an updated analysis on its security position

relative to the Tristar Group’s asset position.

▪ In addition to the incidental contact with Dr El-Sheikh while preparing the IBR referred to above, Mr Caddy had a

series of recent telephone calls in preparation for a potential insolvency appointment. Mr Caddy had a telephone call

with Dr El-Sheikh on 20 May 2022 to understand:

− the Tristar Group’s intention in relation to two pending winding up applications;

− the present financial position of the Tristar Group; and

− the status of discussions with potential investors.

Mr Caddy had a subsequent telephone call with Dr El-Sheikh on 23 May 2022 and recommended that he discuss the 

Tristar Group’s financial position with his lawyer. No remuneration was received for advice provided in relation to the 

potential appointment of the Administrators. 

This section of the Report provides creditors with details regarding any involvement the Administrators had 

with Tristar prior to their Appointment as Administrators.  The section also outlines any indemnities and/or 

upfront payments that the Administrators received in connection with their Appointment.  
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On 24 May 2022, Dr El-Sheikh, the sole director of Tristar Group resolved to appoint Matthew Caddy and Keith Crawford 

as Administrators over all entities within the Tristar Group. 

3.1.2 Independence 

The Administrators undertook a proper assessment of the risks to our independence prior to accepting the appointment as 

Administrators of Tristar, in accordance with the law and applicable professional standards.  This assessment identified no 

real or potential risks to the Administrators’ independence.  The Administrators are not aware of any reasons that would 

prevent us from acting as Administrators. 

3.1.3 Indemnities and up-front payments 

Under the Deed of Indemnity, Westpac provided the Administrators with funding and indemnity for operating costs, and 

the Administrators’ fees and legal expenses. 

Name Relationship with the Tristar Group Nature of indemnity or payment 

Westpac Westpac is the Tristar Group’s main 

financier and holds security over the 

Tristar Group’s property. 

Westpac has agreed to provide funding of 

up to $2,073,335 to assist with meeting the 

operating costs of the administration of 

Tristar and indemnify the Administrators in 

respect of the funding provided. 

Westpac has also agreed to provide an 

indemnity to the Administrators, in relation 

to their fees and legal costs to the extent 

that sale proceeds from Tristar are 

insufficient to fund these expenses.  

Westpac has further agreed that this 

indemnity may be funded from amounts 

realised from the real property owned by 

the Tristar Property entities.   

There are no conditions attached to the 

provision of these indemnities beyond those 

described in the DIRRI and any funds drawn 

for Administrators’ fees would be subject to 

the standard approval process. 

On 16 June 2022, the Court made orders which included an order that pursuant to sections 447A(1) and 443D of the Act, 

the Administrators would not be personally liable for funds drawn under the facility provided by Westpac. 

3.2 Ongoing assessment 

Since the Appointment Date, the Administrators have continued to assess whether any potential conflict of interest issues 

have developed.  At the date of this Report, the opinion as to the Administrators’ independence has not changed.  The 

Administrators remain of the view that our prior professional interactions as outlined in the DIRRI do not create or give 

rise to any conflict of interest.  
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4 Background and statutory information 

 

 

 
 

4.1 Background 

Established in 2003 by Dr El-Sheikh, the Tristar Group was one of Australia’s largest privately owned health services providers 

originally focusing on bulk billing in rural communities across Australia. The Tristar Group later expanded its clinic network 

into metropolitan areas and increased its service offerings to include allied health, industrial health, mental health and nursing 

services. At its peak in 2018, the Tristar Group operated 59 clinics with 440 employees and 165 doctors.  

At the Appointment Date the Tristar Group operated 24 clinics with 221 employees and 62 doctors. 

Khaled El-Sheikh Pty Ltd (Tristar) formed part of the Tristar Group, which comprised of four entities. Tristar operated the 

clinic network. Tristar Property includes three property holding entities which did not trade.  

4.2 Corporate structure 

The corporate structure of the Tristar Group at the Appointment Date is set out below: 

Figure 1: Tristar Group Corporate Structure 

 

 

 

The Administrators note the following in relation to the corporate structure: 

▪ The Tristar Group consists of four legal entities, being one operating entity and three property holding entities: 

− Khaled El-Sheikh Pty Ltd – trading business operating medical clinics;  

− El-Sheikh Family Holdings Pty Ltd – property holding entity; 

− Tristar Property Holdings Pty Ltd – property holding entity; and 

− Tristar Medical Group Pty Ltd – property holding entity. 

▪ Tristar acts as trustee for the El-Sheikh Practice Trust and owns and controls the business assets. 

▪ Tristar Property – the three property holding entities hold a mixture of residential and commercial properties (clinics). 

El-Sheikh Family 
Holdings Pty Ltd

Khaled El-Sheikh Pty 
Ltd

100%100%

Khaled El-Sheikh
(shareholder)

Tristar Medical 
Group Pty Ltd

Tristar Property 
Holdings Pty Ltd

100%100%

El-Sheikh Practice Trust El-Sheikh Family Trust

ATF ATF

Tristar PropertyTristar

This section of the Report provides creditors with details regarding the circumstances leading to the 

Administrators’ Appointment to Tristar, together with statutory details regarding its Director, shareholders 

and other information.   
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4.3 Trading activities and operations 

4.3.1 Trading activities 

Tristar provided GP services, Allied Health, Industrial Health, Mental Health and Nursing Services across its clinics. 

Table 1: Overview of services of vices 

Service  Description

GP services Bulk billed standard GP consultations including telehealth, vaccinations, men’s health, women’s health, 

chronic disease management, and minor surgical procedures. A number of private consultations were 

also undertaken. 

Allied health Allied health refers to health professionals who are not doctors or nurses. Services can be provided by 

audiologists, dietitians, exercise physiologists, occupational therapists, podiatrists, physiotherapists and 

pharmacists. 

Industrial 

health 

Industrial health relates to providing health services to corporates which are outside of the Medicare 

system.  Services include pre-employment screening and medicals, executive medicals, onsite visits, 

WorkCover and injury management, vaccinations, mental health and employment assistance programs. 

Industrial health services were primarily carried out at clinics located in Epping and Dandenong. 

Mental 

health 

Tristar employs mental health nurses to assist with the treatment of all forms of mental illness. 

Consultations are carried out at Tristar clinics and other Public Health Network facilities.  

Nursing In addition to assisting at Tristar clinics, Tristar nurses provided telephone consultation services and home 

visits for third parties. 

Tristar also leased commercial property space to other health services (pathology, cardiology, pharmacy, etc) to complement 

its clinic service offerings. 

4.3.2 Operating locations 

At the Appointment Date, Tristar’s 24 clinics were located across Victoria (16), New South Wales (3), South Australia (1), 

Australian Capital Territory (1) and Northern Territory (3). The clinic network was serviced by 62 doctors, with consulting 

room capacity for approximately 110 doctors.  The clinic network was supported by a Mildura based head office and a 

centralised practice management, booking and billing system.  

4.4 Statutory details 

Key statutory details (i.e incorporation details, current and former office holders, shareholders and security registrations) 

are set out below: 

Table 2: Statutory Information 

Company information

Information type Details

Legal entity Khaled El-Sheikh Pty Ltd

ACN 089 155 948

Registered in Victoria

Registered on 19-Aug-99

Registered office C/- EGA Corporate Advisers Pty Ltd - Level 12, 468 St Kilda Rd, Melbourne VIC

Principal place of business Level 1, 87 Langtree Avenue, Mildura VIC 3500

Type/class Australian Proprietary Company

Source: ASIC company search dated 24 May 2022
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Table 3: Directors and officers 

 

Table 4: Shareholders 

 

4.5 Secured creditors 

On the Appointment Date, the Secured Creditor (Westpac) held registered security interests including all present and after-

acquired property (“AllPAP”) security interests in Tristar and Tristar Property. These security interests provide for Westpac to 

recover fixed (non-circulating) asset realisations in priority to other creditor classes of Tristar and Tristar Property. 

Westpac’s facilities at the Appointment Date are summarised below. The facilities include those granted to Tristar and those 

granted to Tristar Property which have been guaranteed by Tristar. All facilities are cross collateralised. 

Table 5: Secured Creditor debt at Appointment 

 

 

 

 

 

 

 

 

Directors and officers

Name Role Appointment date Resignation date

Dr Khaled Mohamed El-Sheikh Director & Secretary 26-Aug-99 -

Terence Paul McMaster Director & Secretary 19-Aug-99 26-Aug-99

Source: ASIC company search dated 24 May 2022

Shareholders

Shareholder Issued capital % of total

Dr Khaled Mohamed El-Sheikh 1                                    100%

Total shares on issue 1                                    100%

Source: ASIC company search dated 24 May 2022

Westpac secured debt at Appointment

Facility Type Entity Amount ($)

Corporate Credit Card Khaled El-Sheikh Pty Ltd 10,236                

Equipment Finance - Revolving limit facility Khaled El-Sheikh Pty Ltd 34,129                

Bank Bill Business Loan with Redraw Khaled El-Sheikh Pty Ltd 5,420,834             

Bankers Undertaking - Revolving limit facility Khaled El-Sheikh Pty Ltd 178,002               

Sub-total Tristar 5,643,201            

Bank Bill Business Loan with Redraw Tristar Property Holdings Pty Ltd 2,465,174             

Trading Account Tristar Property Holdings Pty Ltd 5,785                  

Bank Bill Business Loan with Redraw El-Sheikh Family Holdings Pty Ltd 621,747               

Trading Account El-Sheikh Family Holdings Pty Ltd 1,426                  

Sub-total Tristar Property 3,094,132            

Total Tristar Group 8,737,333            

Source: Secured Creditor proof of debt as at 24 May 2022
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Westpac has provided additional funding to Tristar for the purposes of the Administration. The facility limit is $2.07m. The 

amounts advanced at the date of this Report are set out below. 

Table 6: Summary of Westpac funding advanced during the Administration 

 

4.5.1 Security interests 

A search of the Personal Property Securities Register (PPSR) at the Appointment Date revealed numerous registered 

security interests held against Tristar, as summarised in the table below: 

Table 7: Summary of PPSR registrations against Tristar 

 

Key points: 

▪ As Tristar’s primary financier, Westpac is the only secured creditor to hold “AllPAP” registrations against the company.  

▪ On Appointment, there were 37 PPSR registrations against Tristar granted to S.E. Rentals Pty Ltd as broker for De Lage 

Landen Pty Ltd.  These were primarily in relation to scanners, printers and photocopiers utilised throughout the clinic 

network by Tristar.  

▪ Additionally, there were 3 PPSR registrations from Fujifilm and BOC Limited over other goods relating to the general 

operations of the business in respect of goods and services provided in the ordinary course of business. 

4.6 Employees 

At Appointment, Tristar employed 193 employees across its clinic network including 28 staff in Head Office.  

Provided below is a summary of employees and the estimated total value of employee entitlements (including annual 

leave, leave loading, long service leave and time in lieu) at Appointment.  

 

 

 

 

 

Westpac funding advanced during the Administration

Date Purpose Amount ($)

31-May-22 Pre-Appointment wages 318,335                                         

30-Jun-22 Funding pursuant to Deed of Indemnity 504,354                                         

28-Jul-22 Funding pursuant to Deed of Indemnity 611,167                                         

Total 1,433,856                                       

PPSR Registrations against Tristar

Grantor Creditor Group Secured Party Collateral Class Number

Khaled El-Sheikh Pty Ltd Secured Creditor Westpac Banking Corporation All PAP with Exception 1

El-Sheikh Practice Trust Secured Creditor Westpac Banking Corporation All PAP with Exception 1

Khaled El-Sheikh Pty Ltd Secured Creditor Westpac Banking Corporation Other Goods 1

El-Sheikh Practice Trust Supplier Fujifilm Other Goods 1

Khaled El-Sheikh Pty Ltd Supplier S.E. Rentals Pty Ltd Other Goods 37

Khaled El-Sheikh Pty Ltd Supplier BOC Limited Other Goods 2

Total 43

Source: PPSR searches undertaken on 24 May 2022
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Table 8: Employees 

4.7 Unsecured creditors 

4.7.1 Trade and other creditors 

Tristar’s books and records at the Appointment Date and PODs received during the Administration indicate that Tristar had 

approximately 317 trade creditors and other unsecured creditors collectively owed an estimated $23.3m as set out in the 

table below:  

Table 9: Unsecured creditors  

Key points: 

▪ Amounts owing to doctors reflect unpaid service fees some of which date back to July 2020. Tristar stretched doctor

service fee payments in order to manage cash flow.

▪ Statutory creditors primarily comprise of outstanding ATO tax liabilities of $5.1m, noting Tristar had not lodged BAS

returns from October 2019 to May 2022, $1.9m of unpaid payroll tax and unpaid superannuation of $4.4m (includes

penalties and interest).

▪ In addition to amounts recorded in Tristar’s books and records, the Administrators have received a number of POD

forms, including from creditors not recorded in Tristar’s books and records. Trade creditors mainly comprise of

amounts owing to various landlords at approximately $1.6m, with a further c.$875,000 owing to phone and utility

providers.

▪ Tristar owed approximately $3.3m in unsecured borrowings at Appointment Date. We note these amounts may attract

interest which has not been reflected in the above balance.

▪ Additional claims may arise from landlords for clinics closed during the Administration.

▪ A formal adjudication process for dividend purposes will only be performed if sufficient recoveries are made to enable

a distribution to unsecured creditors.

Summary of employee entitlements

Employment type No. of employees Entitlements ($)

Full time 78 501,404

Part time 84 197,290

Casual 59 12,329

Total 221 711,024

Source: Tristar books and records

Unsecured creditor summary

Unsecured Creditor profile No. of creditors Value ($)

Doctors 60 3,234,651 

Statutory creditors 4 11,430,188 

Trade Creditors 237 5,369,111 

Unsecured borrowings 16 3,281,320 

Total estimated unsecured creditors 317 23,315,270 

Source: Tristar books and records, Administrators' estimates and proofs of debt received
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5 Recent financial information 

 

 

 

5.1 Background 

The information summarised in this section is based on Tristar’s management accounts for the financial years ended 30 

June 2018 (FY18), 30 June 2019 (FY19), 30 June 2020 (FY20), 30 June 2021 (FY21) and YTD 30 April 2022 (FY22 YTD).  

Audited accounts for Tristar have not been prepared since FY18. 

This Report presents Tristar’s management accounts for FY18, FY19, FY20, FY21 and FY22 YTD as reported. The 

Administrators have not carried out an audit nor have they verified the information presented in this section of the Report. 

5.2 Quality of financial information  

The completeness and accuracy of Tristar’s financial information is in some cases poor due to inadequate internal accounting 

procedures, lack of integration between finance systems, and irregular reconciliation of key account balances. Tristar relied 

on external accountants to prepare year-end financial accounts and make necessary adjustments to the accounting system. 

This process ceased in 2019 and as a consequence the robustness of the underlying accounting data is uncertain. These 

issues were exacerbated by various changes in the finance personnel since 2019.  

5.3 Financial performance 

A summary of the Tristar’s Statement of Financial Performance is set out below. 

Table 10: Statement of financial performance 

 

 

 

Summary of financial performance

$'000 FY18 FY19 FY20 FY21 FY22 YTD

Doctor management fee 22,628 19,873 14,323 8,004 6,026

Grant revenue 6,724 6,674 6,662 5,114 3,737

Rental revenue 4,043 2,011 3,342 2,716 2,184

Other revenue 4,197 1,985 1,939 4,251 2,211

Interest 10 5 5 3 1

Trust distributions 2,075 - - - -

Total revenue 39,678 30,548 26,271 20,089 14,160

Staff costs (20,769) (19,201) (13,601) (11,633) (8,862)

Other operating costs (10,130) (7,733) (5,704) (4,843) (4,272)

Rent (5,605) (6,027) (5,900) (5,437) (4,381)

Director remuneration (495) (495) - - -

Total operating costs (37,000) (33,457) (25,205) (21,913) (17,515)

EBITDA 2,678 (2,909) 1,065 (1,824) (3,355)

Interest (414) (362) (564) (424) (204)

Payments to related party - (9) (31) (0) -

Net operating profit / (loss) 2,265 (3,280) 471 (2,248) (3,559)

Directors drawings - (731) (658) (1,270) (884)

Other non-operating income 390 16 29 - -

Other non-operating expenses (502) (1) - (14) (0)

Net profit / (loss) 2,153 (3,996) (158) (3,532) (4,443)

Source: Management accounts

This section of the Report sets out historical financial information for Tristar and provides commentary on 

the key drivers behind same. 
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Key points 

▪ Tristar’s revenue declined by more than 70% across the four-year period ending FY22YTD. 

▪ FY18 operating profit of c.$2.3m included a $2.1m trust distribution from an entity related to the Director, in the 

absence of which, Tristar would have generated a modest profit of c.$78k. 

▪ Reported net operating loss of $6.3m across the period from FY18 to FY22 YTD. Excluding the trust distribution results 

in an underlying operating loss of $8.4m for the same period. 

▪ Despite a reduction in clinics from 59 in FY18 to 24 in FY22YTD, rental costs remained broadly consistent over the 

period reflecting Tristar’s inability to terminate leases for closed clinics. 

▪ Staff costs reduced by $5.6m in FY20 as Tristar scaled back its clinic network. 

▪ We understand the Director ceased taking an annual salary of c.$0.5m from FY19, when the business performance 

began to decline.  However, the management accounts reflect Director drawings of $3.5m across the period from FY18 

to FY22YTD. 

5.4 Financial position 

A summary of Tristar’s Statement of Financial Position is set out below. 

Table 11: Statement of financial position  

 

Key points 

▪ Tristar reported a net asset deficiency at each year end and at 30 April 2022.  

▪ Current liabilities exceeded current assets at all times from June 2018 to April 2022 meaning that Tristar’s current 

assets were insufficient to meet its current liabilities. 

Summary of Financial Position

$'000 Jun-18 Jun-19 Jun-20 Jun-21 Apr-22

Cash and cash equivalents 301 520 1,465 639 435

Trade and other receivables 3,468 1,432 1,815 886 (433)

Doctor advances and loans 451 473 462 426 405

Other current assets 603 601 603 604 604

Total current assets 4,824 3,027 4,345 2,554 1,010

Property, plant and equipment 3,939 4,104 4,104 4,065 4,065

Goodwill and other intangibles 350 350 350 350 350

Other non-current assets 1,055 1,261 1,333 1,333 1,333

Related party loans 8,803 10,922 11,276 12,117 12,365

Total non-current assets 14,146 16,636 17,062 17,864 18,112

Total assets 18,970 19,663 21,406 20,419 19,123

Trade and other payables (2,339) (3,564) (4,139) (5,037) (5,911)

Current tax liabilities (822) (1,173) (3,747) (6,033) (7,892)

Employee liabilities (1,308) (1,877) (2,169) (2,654) (2,715)

Credit cards (66) (73) (18) (13) 8

Secured borrowings (8,277) (7,749) (7,068) (5,982) (5,482)

Total current liabilities (12,811) (14,437) (17,142) (19,720) (21,992)

Lease liabilities (595) (562) (535) (511) (511)

Unpaid present entitlements (8,303) (8,532) (7,784) (7,784) (7,784)

Unsecured borrowings 142 (2,358) (2,416) (2,406) (3,281)

Total non-current liabilities (8,756) (11,452) (10,734) (10,700) (11,575)

Total liabilities (21,566) (25,888) (27,876) (30,421) (33,567)

Net assets (2,596) (6,225) (6,470) (10,002) (14,445)

Source: Management accounts
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▪ Current liabilities increased by $9.1m from 30 June 2018 to 30 April 2022 reflecting Tristar’s increasing liquidity issues

across that period.

▪ Related party loans accounted for the majority of total asset value. These loans comprised of loans to the Director,

other related individuals and related entities. Given the nature of the loans, they were not freely realisable to provide

liquidity. Their recoverability will depend on the financial capacity of borrowers to repay.

▪ Property plant and equipment comprises of various clinic fit-out ($2.3m), leasehold improvements ($271,000), medical

equipment ($252,000), IT equipment ($110,000) and motor vehicles ($112,000). Given the age and nature of these

assets the Administrators consider there to be nominal realisable value.

▪ Goodwill and other intangibles of $1.6m primarily relate to the purchase of the Bodyfit business in 2017. The business

ceased operations during the Administration, after it could not be sold.

▪ Other current assets of $0.6m relate to historical prepayments and are not recoverable.

▪ Borrowings relate to amounts owed to the Secured Creditor.

▪ Employee liabilities of $2.7m at 30 April 2022 included $2.0m of outstanding superannuation. The Administrators

investigations indicate that outstanding superannuation was $3.7m, c.$1.7m greater than reported.

▪ Unpaid present entitlements relate to historical unpaid profit distributions of the El-Sheikh Practice Trust.

▪ The balance sheet reflects a number of legacy account balances (i.e. prepayments unchanged from 2018) and no

depreciation or amortisation from 2018. As a consequence, the completeness and accuracy of the balance sheet is

uncertain.

5.5 Cash flow 

Tristar did not prepare cash flow statements, however the progressive build-up of creditor arrears and deteriorating net 

asset position indicate that Tristar was consuming cash rather than generating it.   

5.6 Report of Company Activities and Property 

Pursuant to section 438B(2) of the Act, a company director must submit a Report on Company Activities and Property 

(ROCAP) withing five business days of the administration beginning. A ROCAP is a report summarising the director’s 

understanding of the financial position of a company as at the date of the appointment of administrators, as well as their 

view on the reasons for failure. 

The Director requested the Administrators provide an extension to submit the ROCAPs due to the time required to 

compile necessary information. The Administrators granted the requested extension to 15 June 2022, however as at the 

date of the Report the ROCAP had not been received. The Director’s non-compliance has been reported to ASIC.  

As set out in section 5.4, related party loans accounted for the majority of Tristar’s asset value. A liquidator (if appointed) 

will assess the recoverability of these loans for the benefit of creditors and take recovery action where appropriate.  
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6 Administrators’ actions to date 

 

 

 

The Administrators and their staff have attended to the matters set out below since the Appointment Date. 

6.1 Statutory obligations and administration 

▪ Notifying major financial institutions of the appointment and establishing control of banking facilities. 

▪ Establishing the Administrators’ bank account. 

▪ Attending to the Administrators’ statutory duties including informing ASIC, the ATO, the various state revenue offices 

and other statutory authorities of the Appointment. 

▪ Holding meetings with the Director, as well as Tristar’s management team and key employees (Management) to 

understand Tristar’s background, operating structure, financial position and critical requirements.  

▪ Issuing requests to the Director to complete a ROCAP and deliver the books and records of Tristar to the 

Administrators. 

▪ Securing Tristar’s books and records including electronic accounting records. 

▪ Reviewing the books and records of Tristar and undertaking preliminary investigations to ascertain Tristar’s financial 

position, reasons for failure and any transactions that may be recoverable by a liquidator.  

▪ Placing insurance policies to cover all operations of Tristar, including Medical Malpractice policies. 

▪ Liaising with the following stakeholders, including issuing circulars and answering queries where possible: 

− employees; 

− contracted doctors; 

− patients, customers and clients; 

− the Secured Creditor; 

− PPSR security interest holders; 

− the landlords of premises leased by Tristar; and 

− trade creditors and other unsecured creditors.  

▪ Attending to other general and statutory requirements. 

6.2 Sale of business process 

▪ Shortly after the appointment, and in parallel to stabilising trading operations, the Administrators developed and 

implemented a national public marketing campaign for the sale and/or recapitalisation of Tristar.   

▪ Refer section 7 for details of the sale process during the Administration period. 

6.3 Trade-on management 

▪ Liaising with Management in relation to the stabilisation of the business and development of an initial trade-on 

strategy to maintain ongoing operations and continued reassessment of same.  

▪ Preparing detailed cash flow forecasts for the Administration.  

▪ Communicating with customers and suppliers regarding continuity of service on contracts, securing payments and 

supply during the Administration trading period.  

▪ Developing and implementing revised trading and control policies, including: 

− responding to queries in conjunction with Management; and 

This section of the Report provides details regarding the key activities undertaken by the Administrators and 

their staff since the Appointment.  
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− preparing a list of employee frequently asked questions and information sheets released by ASIC, ARITA 

and FEG and making those available on the McGrathNicol website.  

▪ Ongoing communication between Management, employees, doctors, the Administrators, and their staff to align 

messaging regarding Administration process and establishing escalation processes and procedures.  

▪ Reviewing key financial information required for monitoring ongoing trading, including cash flow forecasts, timing of 

key cash inflows and outflows and related information.  

▪ Establishing financial control processes for payments, purchase orders and document retention matters.   

▪ Authorising the creation of purchase orders and payment of invoices.  

▪ Working with Management to assist with providing access to financial information and preparing analysis relevant to 

the Administrators’ trading position and estimated outcome statement for the Administration period. 

▪ Liaising with suppliers to establish new accounts and securing ongoing supply of services. 

▪ Liaising with the Secured Creditor about their rights and the Administrators’ trading and asset realisation strategies.  

▪ Obtaining VA funding from the Secured Creditor. 

▪ Liaising with the Secured Creditor in relation to funds held, organising bank sweeps of funds held in Tristar’s pre-

appointment bank accounts to the post-appointment Administration bank accounts. 

▪ Authorising purchase orders and maintaining a purchase order register. 

▪ Reconciling the Administration cash position on a daily basis and evaluating ongoing trading position. 

▪ Issuing correspondence and holding discussions with landlords, including advising them of the Administrators’ 

appointment and intention to either continue or disclaim leases of premises (as appropriate), the initial strategy of the 

Administration, and their rights as landlord pursuant to the leases.  

▪ Management of ongoing litigation. 

▪ Liaising with the Offices of State Revenue in each state regarding payroll tax. 

▪ Reviewing and assessing claims from employees, doctors, suppliers and customers, negotiating payments and 

continuation (or exiting) of agreements and/or projects.  

6.4 Employees 

▪ Virtual briefings with employees and Management.  

▪ Ensuring all employees were made aware of their rights and obligations on the Appointment Date (or as soon as 

possible thereafter if employees were unable to attend virtual briefings), including the manner in which the 

Administration process affects their entitlements and responding to employee queries.  

▪ Reviewing employee files and Tristar’s books and records to understand employment details, and liaising with the 

payroll team on an ongoing basis.  

▪ Paying employees for work performed during the Administration period. 

▪ Preparing and issuing a detailed circular and frequently asked questions documents to all staff, also made publicly 

available on the McGrathNicol website.  

▪ Reviewing employee contracts and relevant awards to assist with calculating employee entitlements. 

▪ Considering the pre-appointment employee entitlements position and writing to each employee regarding their 

entitlements.  

▪ Preparing employee termination and resignation letters for both casual and permanent employees, together with 

separation certificates for terminated employees.  

▪ Preparing an employee entitlement model, calculating and reconciling both pre-administration and post-administration 

employee entitlements.  

▪ Assisting employees with preparing and submitting documentation in relation to the First Meeting of Creditors in the 

Administration.  
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▪ Corresponding with various government agencies including Child Support, WorkCover, Centrelink and the Attorney-

General’s Department as required.  

▪ Corresponding with Department of Home Affairs in relation to employees under temporary work visas.  

▪ Corresponding with employees in response to their queries.  

6.5 Doctors 

▪ Virtual briefings with doctors.   

▪ Ensuring all doctors were made aware of their rights and obligations on the Appointment Date (or as soon as possible 

thereafter if doctors were unable to attend virtual briefings), including the manner in which the Administration process 

affects their outstanding service fees and responding to their queries. 

▪ Paying doctors for work performed during the Administration period. 

▪ Preparing and issuing a detailed circular and frequently asked questions documents to all staff, also made publicly 

available on the McGrathNicol website. 

▪ Reviewing Tristar’s books and records to understanding doctors’ outstanding service fees. 

▪ Considering the pre-appointment outstanding service fees and corresponding with each doctor regarding their claim.  

▪ Assisting doctors with preparing and submitting documentation in relation to the First Meeting of Creditors in the 

Administration.  

▪ Corresponding with doctors in response to their queries.  

6.6 Creditors 

▪ Reviewing Tristar’s books and records and issuing notices of appointment and the Initial Circular to Creditors 

convening the First Meeting of Creditors held on 3 June 2022.  

▪ Convening and chairing the First Meeting of Creditors held on 3 June 2022 and preparing and lodging the minutes of 

the meeting with ASIC.  

▪ Preparing the Administrators’ Report (i.e. this Report) pursuant to section 75-225 of the IPR including: 

− undertaking investigations; 

− making a recommendation to creditors on the future of Tristar; and 

− convening the Second Meeting of Creditors. 

▪ Reviewing in detail Tristar’s books and records and any PODs received, in order to form a view on the value of the 

unsecured creditor claims.  

▪ Liaising with PPSR security interest holders identified from searches of the PPSR in relation to goods and/or services 

supplied to the Tristar Group under security arrangements.  

▪ Assessing, reviewing and adjudicating on claims for retention of title and enforcement of security, liaising with 

claimants and maintaining a register of security interests and claims.  

▪ Responding to notices from suppliers, subcontractors and other creditors in relation to legal notices brough against 

Tristar.  

▪ Making available on the McGrathNicol website various information sheets issued by ASIC and ARITA in relation to 

creditors’ rights in administration and the administration process generally.  

▪ Corresponding to creditors in response to their enquiries.  

▪ Forming a COI at the First Meeting of Creditors and subsequently liaising with Committee members regarding their 

appointment and responding to queries.  

▪ Liaising with landlords in relation to office closure and vacation dates and issuing formal notices of ceasing to exercise 

property rights.  

▪ Liaising with motor vehicle leasing companies with PPSR security interests in relation to the continuation or disclaimer 

of certain vehicles and issuing formal notices of ceasing to exercise property rights where appropriate. 
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6.7 Investigations 

▪ Refer to section 9 of this Report for details of the investigations during the Administration period.  

7 Sale of business 

 
 

7.1 Summary 

Shortly after the Appointment, the Administrators commenced a public sale process for the sale or recapitalisation of 

Tristar’s business and/or its assets. The sale process involved 74 interested parties on an accelerated sale process timeline, 

who submitted bids on a confidential basis. 

The purpose of the immediate and accelerated sale process was to: 

▪ maximise the chances of achieving a recapitalisation or whole of business sale of Tristar as a going concern; 

▪ minimise the impact on patient care, Tristar employees and preserve as much as possible the ongoing employment 

and entitlements of those employees either through a recapitalisation or sale in whole or in part; and  

▪ provide a better return to creditors than an immediate winding up.  

7.2 Sale process 

Shortly after their appointment, the Administrators: 

▪ advertised the business for sale and contacted potential interested parties in the health industry; 

▪ prepared an initial sale flyer for distribution to interested parties; 

▪ prepared due diligence materials for inclusion in a virtual data room to be accessed by interested parties; and 

▪ engaged with 74 interest parties. 

The initial sale process timeline is set out below: 

Table 12: Initial sale timetable 

Indicative timetable   

Process stage Date Outcome 

Expressions of interest (EOI) called for 2 June 2022  

EOI close 8 June 2022 74 EOI’s received 

Non-binding indicative offers (NBIO) 17 June 2022 24 NBIO’s received 

Preferred bidders due diligence 17 June 2022 – 12 July 2022  

Final binding offers due 13 July 2022 3 binding offers received 

7.3 Outcome 

The sale process culminated in the following acceptable offers received.  

7.3.1 Family Doctor 

On 4 August 2022, the Administrators entered into the BSA with Family Doctor for the business and assets associated with 

the following 12 clinics: i) Ballarat; ii) Coffs Harbour; iii) Deer Park; iv) Eaglehawk; v) Epping; vi) Epsom; vii) Horsham; viii) 

Kangaroo Flat; ix) Mildura; x) Sebastopol; xi) Sunbury; and xii) Wodonga. 

While the terms of the BSA are confidential, key details are noted below: 

▪ 33 doctors consulting at the above clinics were offered a new consultancy agreement;  

▪ transferring doctors to be paid their outstanding pre-appointment service fee arrears; and 

▪ 87 employees offered employment with Family Doctor.   

This section of the Report provides an outline of the sale process undertaken by the Administrators.  
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In addition, Family Doctor intends to discuss employment opportunities with a number of head office staff. 

The sale completed on 19 August 2022. Although the BSA provided for the sale of 12 clinics, only 10 clinics were sold due 

to the Mildura and Coffs Harbour doctors not wishing to transfer to Family Doctor. These clinics were closed on 19 August 

2022. 

7.3.2 Mt Gambier clinic  

The Administrators are negotiating a separate binding BSA with a party for the business and assets associated with the Mt 

Gambier clinic. 

While the terms of the proposed Mt Gambier sale are confidential, key details are noted below: 

▪ continuing consultation rights for the existing doctor. 

▪ employees will be offered ongoing employment. 

▪ the purchaser will be granted an option to either acquire the freehold property or enter into a lease arrangement.  

The sale is expected to be completed in September 2022. 

7.3.3 Remaining clinics 

Whilst another party expressed interest in acquiring the Tristar clinics in-whole or in-part, ultimately that party was unable 

to fund a transaction. As a consequence the remaining clinics were closed on 12 August 2022. 
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8 Explanations for Tristar’s difficulties 

 

 
 

8.1 Director’s reasons for failure 

In discussions with the Administrators’ staff, the Director advised that, in his view, Tristar failed due to the following key 

reasons:  

▪ regulatory change by AHPRA and RLRP which imposed onerous supervision requirements for trainee doctors which led 

to a reduction in the number of doctors able to work in certain clinics, decline in financial performance and the 

ultimate closure of many clinics; 

▪ replacement of 457 visa with 482 Temporary Skill Shortage visa, which limited Tristar’s ability to recruit and replace 

doctors; and 

▪ inability to attract additional investment or sell the business due to the Director’s protracted family law dispute.  

8.2 Administrators’ reasons for failure 

The Administrators do not dispute that the factors outlined above contributed to the failure of Tristar, save for not being 

privy to details of the family law dispute.  However, the Administrators also note that the ultimate insurmountable liquidity 

challenges facing Tristar were largely driven by: 

▪ failed clinic expansion and resulting trading losses and closure costs; 

▪ poor financial management; and 

▪ a high amount of non-business expenses funded by Tristar. 

The Administrators provide the following commentary on the above. 

8.2.1 Clinic expansion  

Since its inception in 2003, Tristar expanded its clinic network year on year until 2018 when it operated 59 clinics. During 

this period of expansion, Tristar moved away from its traditional rural locations (based on areas of need or no bulk billing 

clinics) and entered into metropolitan areas, incurring higher rental costs and competing with already established clinics. This 

led to a number of underperforming and loss making clinics.  

Due to poor financial disciplines (see 8.2.2 below) the opening of a new clinic was not supported by financial analysis, 

meaning that Tristar did not understand the financial impact on the business. Tristar’s liquidity was impacted by the initial 

set up costs of opening new clinics, funding loss making clinics and the payment of legacy leases for closed clinics. 

8.2.2 Poor financial management 

Tristar’s financial reporting and forecasting disciplines were inadequate to operate the business. Tristar had limited visibility 

as to the full extent of its financial position and future outlook.  As a consequence, Tristar was unable to adequately 

respond to the decline in performance and restore profitability.  

8.2.3 Non-business expenses  

At the Appointment Date, Tristar’s records indicated that it was owed $12.3m from related parties (refer section 8.4). The 

loaning of these funds significantly impacted Tristar’s liquidity and are a key reason for its failure. 

8.3 Winding up and other court proceedings 

8.3.1 Mabanco 

On 28 February 2022, Mabanco Engineering & Contracting Pty Ltd (Mabanco) commenced an application for winding-up 

against Tristar on the grounds of insolvency in the Supreme Court of Victoria.  

At a hearing on 27 April 2022, the further hearing of that application was adjourned to 25 May 2022. This was to enable 

Tristar to work through a proposal to refinance its financial facilities and accommodation to pay the debts owing to 

Mabanco.  

This section of the Report provides the Administrators’ views on the underlying causes contributing to the 

failure of Tristar.   
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At the hearing on 25 May 2022, the application was further adjourned to allow the Administration to continue. The Court 

was satisfied that it was in the interests of creditors for the Administration to continue (rather than Tristar be wound up 

immediately) and adjourned the matter to 22 June 2022. The further hearing of the application was subsequently 

adjourned to 24 August 2022 where the Administrators will seek a further adjournment.  

8.3.2 Commissioner of Territory Revenue 

On 2 March 2022, the Commissioner of Territory Revenue commenced an application for winding-up against Tristar on the 

grounds of insolvency in the Federal Court of Australia. 

The matter was adjourned to 10 June 2022, where the proceeding was then dismissed on the basis that there be no order 

as to costs.  

8.3.3 Salha Nominees Pty Ltd (SN) 

Prior to the Administrators’ appointment, SN commenced proceedings against Tristar in the District Court of South 

Australia concerning a leasing dispute between SN and Tristar.  

On 5 May 2022 the Court delivered judgement in favour of SN, finding that Tristar’s purported termination of the lease 

was invalid, and that SN was entitled to damages for unpaid rent, future lost rent and any make good.  

8.4 Related parties 

At the Appointment Date, Tristar’s records indicated that it was owed $12.3m from related parties. The Administrators’ 

preliminary investigations indicate that: 

▪ the majority of these loans were paid to related parties from 2017 onwards which significantly impacted Tristar’s 

liquidity; 

▪ $6.4m was owed by the Director; 

▪ $3.3m was owed by related individuals; 

▪ $2.6m was owed by related entities; and 

▪ no formal loan agreements were in place (including to govern interest or repayment terms). 

The liquidator (if appointed) will undertake further investigations to determine if these transactions are recoverable for the 

benefit of creditors.  
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9 Administrators’ investigations and potential avenues for recovery 

 

 

 

 

9.1 Overview 

The Administrators are required to investigate and report on whether there are any potential recoveries or actions available 

in a liquidation, or any transactions that appear to be voidable pursuant to the Act whereby a liquidator (if appointed) may 

be able to recover money or property for the benefit of creditors.  

ARITA has issued an information sheet titled “Offences, Recoverable Transactions and Insolvent Trading”, providing general 

information for creditors about insolvent trading and voidable transactions.  This information sheet is available from the 

ARITA website (www.arita.com.au) and is included at Appendix B.  This information sheet defines and sets out background 

information in relation to: 

▪ insolvent trading; and  

▪ transactions that may be recoverable by a liquidator (voidable transactions), including preferences, uncommercial 

transactions, unfair loans, arrangements to avoid employee entitlements, unreasonable payments to directors and 

voidable charges.  

The Administrators’ investigations into occurrences of insolvent trading and voidable transactions assist the Administrators 

to form an opinion on each of the three possible options available to creditors to vote at the Second Meeting of Creditors, 

including an opinion as to which of the three options is in the best interests of creditors in accordance with section 75-

225(3)(b) of the IPR.  

An Administrator is also required, in circumstances that include where it appears to the Administrator that a past or 

present officer of the company may have been guilty of an offence in relation to the company, to complete and lodge a 

report with ASIC pursuant to section 438D of the Act.   

The investigations, the work undertaken and conclusions reached are preliminary in nature.  Further work in this regard will 

be undertaken should Tristar be wound up.  

The findings of the Administrators’ investigations, together with details of the types of recovery actions that may be 

available to a liquidator, are provided in this section of the Report. 

9.2 Investigations undertaken   

The Administrators have investigated Tristar’s business, affairs and financial circumstances in accordance with section 75-

225(3) of the IPR. 

Investigations undertaken include, but are not limited to: 

▪ review and analysis of Tristar’s available financial information and other books and records; 

▪ discussions with the Director, certain members of Management and other stakeholders; 

▪ high level analysis of loan facilities and other financing arrangements; 

▪ consideration of cash and funding available to Tristar at the Appointment Date and in prior years; 

▪ review of material transactions appearing in Tristar’s records during the four years prior to the Appointment Date; 

▪ review of various transactions leading up to the appointment of the Administrators, in particular to identify any 

antecedent transactions which may be recoverable by a liquidator; 

▪ review of statutory payments (or lack thereof) and accrued employee entitlements; and 

▪ searches of ASIC, PPSR and other databases available to the Administrators. 

This section of the Report informs creditors about the investigations undertaken by the Administrators to 

date and sets out whether any potential recovery actions have been identified that may be available to a 

liquidator to pursue for the benefit of creditors.  

http://www.arita.com.au/
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9.3 Determining the date of insolvency 

A crucial element of most statutory recovery actions available to liquidators is to establish the date when the entity subject 

to their appointment became insolvent.  

In assessing the date of insolvency of Tristar, the Administrators have considered the following: 

▪ the definition of insolvency contained in section 95A of the Act; 

▪ case law and ASIC guidance on indicators of insolvency; and 

▪ Tristar’s maintenance of its books and records in accordance with section 286 of the Act. 

The following range of tests and indicators may be considered when determining if and when Tristar became insolvent.   

9.3.1 Tests of insolvency 

Section 95A of the Act states that: 

“95A(1) A person is solvent if, and only if, the person is able to pay all the person’s debts, as and when they 

become due and payable. 

95A(2) A person who is not solvent is insolvent.” 

“Person” includes corporations and individuals under section 2C of the Acts Interpretation Act 1901 (Cth). 

There are two generally accepted financial tests to determine whether a company is insolvent.  These tests are the ‘balance 

sheet’ test and the ‘cash flow test’: 

▪ the balance sheet test, which indicates that an entity is solvent so long as it has positive net assets and can eventually 

meet its liabilities from its assets. The balance sheet test has no regard to the timing of the payment of debts.  Section 

9.4 of this Report outlines the Administrators’ preliminary findings in this regard; and 

▪ the cash flow test, which involves an assessment of whether an entity’s immediately available (or readily realisable) 

assets are sufficient to meet its due and payable debts. Section 9.5 of this Report outlines the Administrators’ 

preliminary findings in relation to the cash flow test. 

The cash flow test is generally considered to be more closely aligned to the requirements of section 95A of the Act than 

the balance sheet test.  However, the balance sheet test is useful in providing context for the proper application of the 

cash flow test.  Accordingly, the Administrators have considered both tests in undertaking their preliminary assessment as 

to the point of insolvency for Tristar, as set out in the following sections. 

9.3.2 Indicators of insolvency 

In ASIC v Plymin, Elliot & Harrison (2003) VSC 123, Mandie J referred to a list of indicators of insolvency when considering 

the application of the solvency test.  These have become commonly accepted indicators in the Australian insolvency 

industry. 

ASIC has also issued Information Sheet 42 titled “Insolvency: a guide for directors”.  In this document, ASIC has set out 

twenty-two (22) indicators of insolvency.   

The Administrators have considered the generally accepted indicators of insolvency with reference to the Tristar Group and 

note the following: 

Table 13: Indicators of insolvency 

Indicates insolvency: x  Does not indicate insolvency: ✓ Further investigation required: ? 

Tests of insolvency Administrators’ comments Indicator 

Absence of a business plan Despite various requests from its financier, Tristar had been unable to 

produce a detailed business plan or a robust turnaround plan to 

address its financial underperformance.  
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Tests of insolvency Administrators’ comments Indicator 

Incomplete financial records or 

disorganised internal 

accounting procedures 

Tristar has been unable to produce complete and accurate financial 

accounts and has not prepared year end accounts since 30 June 2019. 

Balance sheet accounts have not been properly maintained since 2018. 

Accordingly, we have concerns about the accuracy of the underlying 

accounting information and consider that some financial information 

produced is likely misleading. 

 

We also have a number of questions as to the adequacy of certain 

internal accounting procedures, in particular limitations in month-end 

processes and inadequate reconciliations. 



Lack of cash flow forecasts and 

other budgets 

Cash flow forecasts have not been prepared since 2018. Tristar had no 

visibility as to its cash requirements and therefore its ability to meet its 

obligations as and when they fell due.  

 

To manage liquidity pressures, Tristar tracked critical payments via a 

daily payments schedule.  



Increasing debt, overdraft limit 

reached, increased monitoring 

by financier and inability to 

obtain finance 

Tristar did not have an overdraft facility and managed cash by stretching 

creditors and the non-payment of statutory liabilities.  

 

Tristar was the subject of increased monitoring by the Secured Creditor 

from 2018 until 2022 due Tristar regularly missing interest and 

amortisation payments.    

 

Problems collecting debts Tristar was undertaking to recover amounts owed by multiple debtors 

for sub-lease income and other services rendered.  The Administrators 

consider the collection issues relate to poor internal accounting 

procedure rather than an indicator of insolvency. 

✓ 

Unrecoverable loans to related 

parties  

Tristar was unable to improve its liquidity position by calling for the 

repayment of loans made to related parties. The recoverability of these 

loans will be dependent on the capacity of the borrowers to repay.  

 

Refer to section 8.4 for further details on related party loans. 

 

Creditors unpaid outside usual 

terms, special arrangements 

with creditors and/or payments 

to creditors of rounded sums 

Tristar had significant creditor arrears, unpaid superannuation from 

2018, unpaid PAYG from 2018 and was on payment plans with a 

number of suppliers.  

Solicitors’ letters, demands and 

other judgements 

Refer to section 8.3, which sets out two winding up applications against 

Tristar and a further judgment against Tristar.  

Suppliers placing the company 

on cash on delivery terms 

and/or collecting stock 

There is no evidence of suppliers placing Tristar on cash on delivery 

terms or collecting stock and/or leased assets. However, one landlord 

did prevent Tristar from entering the premises due to non-payment of 

rent and one supplier changed its terms to payment in advance of 

service. 

 

Overdue taxes and 

superannuation liabilities 

Tristar was significantly in arrears with its statutory obligations as set out 

below: 

▪ PAYG outstanding from 2018; 

▪ Elements of superannuation outstanding from March 2018; 

▪ Tax Returns not completed for FY19, FY20 and FY21; and 

▪ Payroll tax outstanding from as early as July 2018. 
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Tests of insolvency Administrators’ comments Indicator 

Inability to raise finance Tristar was ultimately unable to secure funding to continue to trade. The 

Administrators consider that due to the level of creditor arrears and 

level of trading losses that Tristar would have been considered too high 

a credit risk for a financier to provide funding. 

 

Board disputes, director 

resignations and/or loss of 

management personnel 

A number of Tristar’s doctors left due to the non-payment or delayed 

payment of service fees. 

 
 

Concerns raised by staff A number of staff raised concerns about the level of calls from suppliers 

demanding payment and overdue letters chasing payment.  

Source: McGrathNicol analysis, Management discussions and Tristar books and records 

9.3.3 Books and records 

The Administrators are required to provide an opinion as to whether Tristar’s books and records were maintained in 

accordance with section 286 of the Act.  This section of the Act requires that a company must keep written financial 

records that: 

▪ correctly record and explain its transactions and financial position and performance; and 

▪ would enable true and fair financial statements to be prepared and audited. 

Failure to maintain books and records in accordance with section 286 of the Act provides a presumption of insolvency. 

This presumption can be relied upon by a liquidator in an application for compensation for insolvent trading and other 

actions for recoveries pursuant to the Act from directors and/or related parties. 

The Administrators consider that a company operating a business such as Tristar should, as a minimum, maintain the 

following books and records in order to comply with the provisions of the Act: 

▪ accounting files and associated working papers; 

▪ bank statements and transaction histories; 

▪ management accounts; 

▪ financial statements and audited financial reports; 

▪ taxation records, including tax returns and lodgements; 

▪ business activity statements; 

▪ supporting documentation for transactions; 

▪ payroll records; 

▪ board meeting reports and minutes; 

▪ asset listings; 

▪ statutory records, including annual returns and ASIC forms; 

▪ debtor and creditor listings; 

▪ lease and sub-lease contracts or agreements; and 

▪ related party transactions and balances (refer to section 8.4). 

In the context of the abovementioned concerns regarding Tristar’s non-compliant statutory and taxation lodgements, 

unresolved reconciliation of debtor position, lack of financial statements, inability to produce asset listings and maintain 

balance sheet accounts, the Administrators consider that Tristar has not have complied with its obligations under section 

286 of the Act.  Consequently, the Administrators consider that a presumption of insolvency argument may be available to 

an appointed liquidator as a result of a lack of compliance with the Act. 
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9.4 Balance sheet analysis 

The balance sheet test specifies that a person or company is insolvent if its total liabilities exceed the value of its total 

assets, i.e. there are insufficient assets to discharge its liabilities at a point in time.  

As detailed in section 5.4, Tristar reported a net asset deficiency at all at all times indicating balance sheet insolvency 

throughout the period FY18 to FY22 YTD.   

Notwithstanding the above observation, the Administrators consider the balance sheet test on its own to be insufficient 

when considering the solvency of Tristar, and additional cash flow based analysis is discussed below. Additionally, further 

investigation and analysis into the completeness, accuracy and recoverability of balance sheet items would be required in 

order to conclude on the balance sheet test as a factor in determining insolvency.  

In the event that Tristar is placed into liquidation further investigation and analysis will be undertaken.   

9.5 Cash flow analysis 

An assessment of a company’s solvency position on a cash flow basis requires a review of the company’s ability to meet its 

ongoing liabilities from its available cash and/or other resources.  As noted above, this is consistent with the “solvency” 

test under Australian law as set out in section 95A of the Act.  

This requires consideration of issues such as:  

▪ the availability of cash and liquid assets to meet liabilities (section 9.5.1); 

▪ the quantum and ageing profile of trade creditors (section 9.5.2); and 

▪ the timely payment of statutory liabilities (section 9.5.3); and 

▪ access to finance (section 9.5.4). 

In making an assessment of Tristar’s solvency position on a cash flow basis, the Administrators have considered the above 

issues over the period from 30 June 2018 to 30 April 2022 which are discussed in turn below. 

9.5.1 Readily available assets and due and payable liabilities 

A consideration of Tristar’s current assets and liabilities provides a snapshot of its resources which were available for the 

payment of debts. 

Our analysis indicates that from at least 30 June 2019 onwards, Tristar had insufficient liquidity to meet its current liabilities 

as follows: 

Table 14: Available cash resources 

 

Key points 

▪ Cash and trade and other receivables were the only assets which could have been reasonably considered as readily 

available to satisfy overdue debts; 

▪ Tristar’s total current assets were insufficient to satisfy overdue trade creditors from 30 June 2019 onwards; 

Summary of available cash resources

$'000 Jun-18 Jun-19 Jun-20 Jun-21 Apr-22

Current Assets:

Cash 301 520 1,465 639 435

Trade and other receivables 3,468 1,432 1,815 886  - 

Total current assets 3,770 1,953 3,280 1,525 435

Current Liabilities:

Overdue trade creditors (1,210) (2,419) (3,336) (3,758) (4,626)

Tax liabilities (822) (1,173) (3,747) (6,033) (7,892)

Employee liabilities (superannuation) (455) (1,006) (1,468) (1,953) (2,013)

Total current liabilities (2,487) (4,598) (8,551) (11,744) (14,531)

Surplus/(deficiency) of current assets 1,283 (2,645) (5,271) (10,219) (14,097)

Source: Management accounts and aged payables reports
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▪ Tristar’s current asset deficiency worsened year on year due to the continual increase in creditor arrears.   

9.5.2 Overdue trade creditors 

The below chart illustrates an increasing trend in the total quantum of trade creditors from $2.2m at 30 June 2018 to $5.3m 

at 30 April 2022 and a deterioration in the ageing profile from 30 June 2018 onwards.  

Figure 2: Aged trade creditors - FY18 to FY22 YTD

 

Measured against the material year on year decline in revenue, Tristar experienced from FY18 the continual increase in the 

quantum of trade creditors and ageing profile deterioration indicating that Tristar’s liquidity pressure was not temporary but 

rather indicative of insolvency.  Tristar accumulated debts that it could not settle on time or in quantum. 

9.5.3 Statutory creditors 

The Administrators have reviewed the position in relation to statutory creditors (i.e GST, PAYG and payroll tax).  The table 

below provides a summary of outstanding statutory creditors at the Appointment Date based on PODs received.  

Table 15: Statutory creditors at Appointment

 

Key points: 

▪ Tristar ceased lodging BAS returns from October 2019; 

▪ PAYG arrears goes back to 2018; 

▪ The outstanding superannuation balance (which includes interest and penalties) comprises of unpaid amounts from 

March 2018. Tristar failed to make quarterly superannuation contributions for the majority of employees during the 

quarterly periods March 2018 to September 2020 and March 2022 to the Appointment Date;  

▪ Commissioner of Territory Revenue’s POD reflects outstanding amounts from July 2019; 

▪ Revenue NSW POD reflects outstanding amounts from July 2019; 

▪ Commissioner of State Revenue POD reflects outstanding amounts from July 2018. 

$2.2 m

$3.4 m

$3.9 m

$4.4 m

$5.3 m

 -

 1

 2

 3

 4

 5

 6

FY18 FY19 FY20 FY21 FY22 YTD

$
'm

0-30 days 31-60 days 61-90 days 90+ days

Statutory debts owing at Appointment Date

Creditor Type of debt $

Australian Taxation Office PAYG / GST 5,096,337

Australian Taxation Office Superannuation Guarantee Charge 4,405,837

Commissioner of Territory Revenue Payroll Tax 255,355

RevenueNSW Payroll Tax 121,961

Commissioner of State Revenue - Victoria Payroll Tax 1,550,699

Total 11,430,188

Source: Proofs of debt submitted by statutory creditors
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Tristar had accumulated significant statutory creditor areas which comprised of unpaid amounts from as early as March 2018. 

The arrears progressively increased from 30 June 2018 to the Appointment Date primarily due to the non-payment of 

PAYG/GST and superannuation.  

9.5.4 Availability of funding 

To provide additional liquidity, Tristar obtained $2.0m in December 2018, $0.25m in January 2019 and $1.1m from an 

individual comprising of various amounts ranging from $10k to $250k between March 2018 and the Appointment Date. 

These funds were obtained from individual third parties rather than financial institutions. 

The Administrators have seen no evidence that Tristar attempted to obtain additional finance and consider that it would 

have been unable to do so as: 

▪ it had no security to provide; and 

▪ its financial position and performance would have likely been too high a credit risk for financiers. 

9.6 Indicators of insolvency 

In ASIC v Plymin, Elliot & Harrison (2003) VSC 123, Justice Mandie established a list of fourteen (14) indicators of 

insolvency that have become common law precedent to assess whether an entity is insolvent.  

Having investigated the reasons for Tristar’s failure, the Administrators consider the following indicators to apply to Tristar: 

▪ ongoing trading losses (refer section 5.3); 

▪ inadequate operating cash flow (refer section 5.5); 

▪ absence of cash flow forecasting (refer section 5.5); 

▪ supplier payment arrangements (refer section 9.3.2); 

▪ a deficiency of liquid current assets to cover current liabilities (refer section 9.5.1); 

▪ increasing quantum of trade creditors and ageing profile (refer section 9.5.2); and 

▪ accrual of significant statutory arrears (refer section 9.5.3). 

9.7 Administrators’ conclusions regarding solvency 

Solvency is a question of fact to be ascertained from a consideration of a company’s financial position as a whole. 

However, Australian Courts have determined that the primary test of solvency is the cash flow test. 

Whilst a liquidator would be required to undertake more detailed investigations to ascertain the exact point of insolvency. 

the Administrators consider that the decline in business performance created significant liquidity issues which became 

apparent by 30 June 2019 and continually increased until the Appointment Date. By 30 June 2019 Tristar had: 

▪ a current asset deficiency of $2.6m which progressively deteriorated year on year; 

▪ a $1.2m increase in overdue trade creditors compared to 30 June 2018; and 

▪ outstanding superannuation contributions of $1.7m relating to the period March 2018 to March 2019. 

In considering the matters identified from the Administrators’ investigations as outlined above, the Administrators consider 

that Tristar was likely to have become insolvent from at least 30 June 2019 if not earlier. 

Further investigations by an appointed liquidator are required to establish a conclusive view on the date that Tristar 

became insolvent. 

9.8 Insolvent trading 

9.8.1 Director’s liability 

Pursuant to section 588G of the Act, a director of a company has a duty to ensure that the company does not incur debts 

that it is unable to pay, i.e. that it does not trade whilst insolvent.  

In the event that a company is placed into liquidation, and insolvent trading is found to have occurred, the director is 

personally liable for the debts incurred during that time.  Before a court will order that a person pay compensation in 

respect of insolvent trading, a liquidator must establish that: 
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▪ the person was a director of the company at the time the company incurred the debt which is the subject of the 

claim; 

▪ the company was insolvent at that time or became insolvent by incurring the debt; 

▪ at that time, there were reasonable grounds for suspecting that the company was insolvent or would become 

insolvent by incurring the debt; and 

▪ the debt, which is the subject of the claim, was wholly or partly unsecured and the creditors with outstanding amounts 

suffered loss and damage. 

There are various statutory defences available to directors in defending an insolvent trading claim, as set out in section 

588H of the Act.  In summary, these are that the director:  

▪ had reasonable grounds to expect that the company was solvent at the time the debt was incurred; 

▪ had reasonable grounds to believe, and did believe, that a competent, reliable person was responsible for providing 

adequate information on the company’s solvency and that person fulfilled that responsibility.  On the basis of such 

information, the director believed that at the time the debt was incurred, and considering the other debts existing at 

that time, the company was solvent and remained solvent;  

▪ was ill (and therefore did not take part in management) at the time the debt was incurred; and 

▪ took reasonable steps to prevent the debts being incurred. 

In addition to statutory defences, section 588GA of the Act was introduced in September 2017, providing a protection for 

directors against insolvent trading claims, in certain circumstances.  The Safe Harbour legislation was introduced to 

encourage directors, in circumstances where their company’s solvency is in question, to formulate and take courses of 

action that it expects to result in a better outcome than the immediate appointment of an administrator or liquidator.   

The protection is available in circumstances where, as soon as the director suspected that the company was or could 

become insolvent, they engaged in activities that were reasonably likely to lead to a “better outcome” for the company, 

and any new debts from that time were incurred directly or indirectly in relation to those activities. To be eligible to rely 

upon the safe harbour provisions, the company must have all employee entitlements paid up to date and taxation 

lodgements cannot be in arrears. 

As set out in section 9.7, the Administrators consider that Tristar may have been insolvent from at least 30 June 2019 and 

therefore a liquidator (if appointed) may be able make a claim for insolvent trading against the Director.    

9.9 Voidable transactions  

Pursuant to Part 5.7B of the Act, certain transactions that occurred prior to the Appointment Date, including where 

property was disposed of or dealt with, may be recovered by a liquidator for the benefit of creditors. 

This may result in, amongst other things, a requirement for a third party to return property and/or money and thereby 

increase the assets available to the liquidator for distribution to creditors.  These transactions are known as voidable 

transactions. 

Section 75-225 of the IPR requires an administrator to specify whether there are any transactions that appear to the 

administrator to be voidable transactions in respect of which money, property or other benefits may be recoverable by a 

liquidator under Part 5.7B of the Act.    

It is important to note that a number of voidable transactions can only be recovered if the company in question is proven 

to have been insolvent at the time of the transaction.  As set out at section 9.7 of the Report, the Administrators’ 

preliminary opinion is that Tristar may have been insolvent from at least 30 June 2019 or potentially earlier.   

The main voidable transactions that require insolvency to be established are: 

▪ unfair preferences: transactions between the insolvent entity and a creditor resulting in the creditor receiving from 

the insolvent entity (in relation to an unsecured debt owed to the creditor), a greater amount than the creditor would 

have received had it proved for that debt in a winding up of the company; and 

▪ uncommercial transactions: transactions which a reasonable person in the place of the insolvent entity would not 

have entered into, taking into account the benefits and the detriment to the insolvent entity, the respective benefits to 

the other parties involved and any other relevant matters. 
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Other voidable transactions which may be claimed regardless of solvency are: 

▪ unfair loans: a loan agreement where the interest or charges are considered to be extortionate. Unfair loans made to 

the entity any time prior to the appointment of the Administrators may potentially be overturned by a subsequently 

appointed liquidator, whether or not the entity was insolvent at the time the loan was entered into; 

▪ unreasonable director related transactions: transactions with a director or a related entity of the director which a 

reasonable person in the place of the entity would not have entered into, taking into account the benefits and the 

detriment to the entity, the respective benefits to the other parties involved and any other related matters; and 

▪ security interests created within six months of the relation back day: these may be unenforceable under certain 

circumstances. 

The financial accounting records and other sources were reviewed to identify any potential voidable transactions and the 

Administrators’ preliminary conclusions are set out below. 

9.9.1 Unfair preferences 

An unfair preference is a transaction, or series of transactions, between the insolvent entity and a creditor resulting in the 

creditor receiving from the insolvent entity, in relation to a debt owed to the creditor, a greater amount than the creditor 

would have received had they proved for the debt in a winding up, or in respect of a secured creditor, an amount greater 

than the value of the security.  

In order to bring an action for recovery of an unfair preference against a creditor of Tristar, an appointed liquidator would 

be required to demonstrate that the relevant entity was insolvent at the time of the transaction, as well as a number of 

other elements.  These include that the creditor received a preference over other creditors, and that the recipient of the 

preference had grounds to suspect that the relevant entity was insolvent at the time of receiving payment. 

Similar to insolvent trading actions, there are a range of defences available to parties that received a payment identified as 

a potential unfair preference.  These defences would be considered prior to commencing recovery actions against 

individual creditors.  

There are a range of matters that might impact the ultimate recovery against these potential preference claims, including: 

▪ the possible application of the running account principle, which may reduce the face value of the claims identified; 

▪ the availability of statutory defences and other counter arguments such as that the creditor held security; and 

▪ the costs associated with recovery, including possibility ligating the claims, with the attendant litigations risk.  

The statutory defences to an unfair preference claim include receiving payment in good faith and that the creditor had no 

reasonable grounds for suspecting that the company was insolvent at the time of receiving payment. 

9.9.2 Administrators’ work undertaken and preliminary findings in relation to unfair preferences  

As a part of the Administrators’ investigations into unfair preferences, the following tasks were undertaken: 

▪ discussions with Management to understand any payment plans, restricted trading terms with creditors or those that 

were applying pressure for payment; and 

▪ detailed analysis of financial information, including trade creditor ledgers, historical financial accounts and creditor 

payment schedules to identify payments made to creditors.  

The Administrators identified that in the days immediately prior to their Appointment, several transfers totalling $455,000 

were made to a related party towards repayment of an unsecured loan. The Administrators’ have issued two demands for 

the repayment of funds on other bases. The Administrators consider that these funds should be recoverable by a liquidator 

as unfair preferences should Tristar be placed into liquidation 

In addition, the Administrators’ preliminary investigations identified $1.5m of payments as transactions of interest for 

further investigation as potential unfair preferences. 

The Administrators note that their investigations are ongoing as to whether these payments give rise to any potential 

unfair preference claim or other category of voidable payment. If Tristar is placed into liquidation, further investigations 

and a cost benefit analysis of instigating recovery actions against individual creditors will be required to be undertaken by 

an appointed liquidator. 
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As outlined above, in order to bring an action for recovery of an unfair preference against a creditor, an appointed 

liquidator would be required to demonstrate that Tristar was insolvent at the time of the transaction, as well as a number 

of other elements.  These include that the creditor received a preference over other creditors, and that the recipient of the 

preference had grounds to suspect that the relevant entity was insolvent at the time of receiving payment. 

Similar to insolvent trading actions, there are a range of defences available to parties that received a payment identified as 

a potential voidable transaction.  These defences would be considered prior to commencing recovery actions against 

individual creditors.   

There are a range of matters that might impact the ultimate recovery of these potential voidable transactions, including: 

▪ the possible application of the running account principle, which may reduce the face value of the claims identified; 

▪ the availability of statutory defences and other counter arguments such as that the creditor held security; and 

▪ the costs associated with recovery, including possibly litigating the claims, with the attendant litigation risk. 

The statutory defences to a voidable transaction include receiving payment in good faith and that the creditor had no 

reasonable grounds for suspecting that the company was insolvent at the time of receiving payment.   

Further investigations would be required by an appointed liquidator to determine whether any voidable transactions exist, 

and whether or not they would be commercial to pursue.  

9.9.3 Uncommercial transactions 

Based on preliminary investigations the Administrators have not identified any transactions that would constitute an 

uncommercial transaction.   

Further investigations will be conducted in respect of uncommercial transactions if a liquidator is appointed. 

9.9.4 Unfair loans and unreasonable director related transactions 

As set out in section 9.9.2, the Administrators’ preliminary investigations identified a $455,000 payment to a related party 

which although considered a preference claim may also be recoverable as an unreasonable director related transaction. 

An additional $421,000 of director related transactions have been identified which the Administrators consider require 

further investigation. 

The Administrators note that their investigations are preliminary and further investigations and a cost benefit analysis of 

instigating recovery actions against persons and/or corporations will be required to be undertaken by an appointed 

liquidator.  

9.9.5 Circulating security interests created within six months of the relation back day 

Pursuant to section 588FJ of the Act, a circulating security interest created within six months of the relation back day is 

void against a company’s liquidator, except so far as it secures: 

▪ an advance paid to the company, or at its direction, at or after that time and as consideration for the circulating 

security interest; 

▪ interest on such an advance; 

▪ the amount of a liability under a guarantee or other obligation undertaken at or after that time on behalf of, or for 

the benefit of, the company; 

▪ an amount payable for property or services supplied to the company at or after that time; or 

▪ interest on an amount payable.  

The relation back day for Tristar is 24 May 2022, with the relation back period extending to 24 November 2021, being six 

months prior to the Appointment Date.  

The Administrators have undertaken a review of Tristar’s records and the PPSR registrations made against Tristar and have 

not identified any security interests which were registered during the relation back period.   

9.10 Funding to pursue insolvent trading and voidable transactions 

Creditors should note that insolvent trading and voidable transaction actions can only be pursued in a liquidation and 

would require significant further investigation prior to establishing that valid, pursuable claims exist.   
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Any subsequent litigation would be complex and likely to result in significant costs.  Funding may be sought from creditors 

or litigation funders if an appointed liquidator considers commencing such action. 

9.11 Breach of Director’s duties 

Sections 180 to 184 of the Act set out the duties, obligations and responsibilities imposed on directors, which are designed 

to promote good governance and ensure that directors act in the interests of a company.  These duties include:  

▪ duty of care and diligence;  

▪ duty of good faith;  

▪ duty not to make improper use of position; and  

▪ duty not to make improper use of information. 

As set out above in sections 9.9.2 and 9.9.4, the Administrators’ preliminary investigations have identified various 

transactions of interest which may give rise to a claim for breach of directors’ duties set out in sections 180 to 184 of the 

Act.   

There are a range of defences that may be available to the Directors regarding a claim for a breach of Directors’ duties. If 

Tristar is wound up, further investigations and a cost benefit analysis of pursuing recovery action will be undertaken.   

9.12 Other offences 

9.12.1 Section 206A – Disqualified person not to manage corporations 

Pursuant to section 206A of the Act, a person who is disqualified from managing corporations commits an offence if they 

continue to have an active role in the management of a corporation (including by making decisions affecting the whole or 

a substantial part of the business or its business). 

The Administrators have not identified any disqualified person acting in a management capacity of Tristar. 

9.12.2 Section 286 – Obligation to keep financial records 

Pursuant to section 286 of the Act, a company, registered scheme or disclosing entity must keep written financial records 

that correctly record and explain its transactions, financial position and financial performance, and would enable true and 

fair financial statements to be prepared and audited. 

For the reasons set out at section 9.3.3, the Administrators consider that Tristar likely failed to fully comply with the 

requirements set out at section 286 of the Act. 

9.12.3 Section 1307 – Falsification of books 

Pursuant to section 1307 of the Act, an officer, employee, former employee, member or former member of a company 

who engages in conduct that results in the concealment, destruction, mutilation or falsification of any securities of or 

belonging to the company or any books affecting or relating to affairs of the company is guilty of an offence. 

In the course of undertaking preliminary investigations, the Administrators have not had reason to suspect any potential 

breach under section 1307 of the Act. 

9.12.4 Section 1041H – Misleading or deceptive conduct (civil liability only) 

Pursuant to section 1041H of the Act, a person must not engage in conduct, in relation to a financial product or a financial 

service, that is misleading or deceptive or is likely to mislead or deceive. 

In the course of undertaking preliminary investigations, the Administrators have not had reason to suspect any potential 

breach under section 1041H of the Act. 

9.13 Directors’ financial position 

In circumstances where an insolvent trading claim or a breach of director’s duty claim is commenced, the avenues of 

recovery include any insurance coverage in place and/or the Director personally. To this end, the Administrators have 

identified a number of real property assets in the name of the Director. These properties are subject to registered 

mortgages and other security interests.  

An appointed liquidator would review the Director’s personal asset position in detail when undertaking a cost benefit 

analysis of pursuing any claim for insolvent trading or breach of director duties. 
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9.14 Directors and officers insurance 

The Administrators note that the Directors and Officers Insurance policy lapsed in May 2022 due to non-payment. After 

reviewing the policy and seeking external advice, the Administrators determined that there was no ability to make a claim 

for an insolvent trading liability under the policy. Accordingly, the Administrators did not renew the policy. 
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10 Anticipated return to creditors 

10.1 Liquidation scenario 

As there has been no DOCA proposed for Tristar, this section presents the Administrators’ preliminary view of the potential 

return available to creditors as a result of Tristar being placed into liquidation.  

The return to creditors of Tristar will depend on the following variables: 

− net sale proceeds from the sale transactions; 

− recovery of related party loans; and 

− voidable transactions, insolvent trading and preference recoveries. 

▪ As at the date of this Report, all of the above matters are yet to be finalised and it is too early to provide a definitive 

estimate of the likely return to creditors. However notwithstanding these limitations, the Administrators provide their 

initial estimate of the return to creditors under ‘high’ and ‘low’ scenarios in the event Tristar is placed into liquidation 

at the Second Meetings of Creditors. 

Table 16: Indicative estimated return to creditors 

 

Tristar - indicative estimated return to creditors

$'000 Note Low High

Recoveries

Net sale proceeds and related party loan recoveries 10.1.1 6,500 13,500

Cost of realisation

VA funding 10.1.2 (1,434) (2,074)

Administrators' fees and disbursements (subject to approval) 10.1.2 (1,700) (1,900)

Legal costs 10.1.2 (700) (600)

Estimated amount available to secured creditor 2,666 8,926

Secured creditor

Secured debt 10.1.3 (8,737) (8,737)

Estimated surplus / deficiency (6,071) 188

Tristar Property contribution 10.1.4 5,800 6,400

Secured creditor shortfall (271) 6,588

Tristar Property contribution claim 10.1.5  - (3,094)

Estimated surplus / deficiency (271) 3,494

Estimated dividend to secured creditor (cents/$) 96.9 100

Recoveries

Insolvent trading claim 10.1.6 3,400 8,500

Voidable transactions and preference recoveries 10.1.7 455 1,900

Cost of realisation

Estimated liquidator costs fees and disbursements (subject to approval) 10.1.8 (800) (1,100)

Estimated legal costs 10.1.8 (1,000) (1,200)

Estimates amount available for priority creditors 2,055 11,594

Priority creditors (i.e. employees)

Employee claims 10.1.09 (4,586) (4,586)

Estimated surplus / deficiency (2,531) 7,008

Estimated dividend to priority creditors (cents/$) 44.8 100

Unsecured creditors

Unsecured claims 10.1.10 (19,709) (17,709)

Residual secured creditor claim 10.1.11 (271)  - 

Estimated surplus / deficiency (19,981) (10,701)

Estimated dividend to unsecured creditors (cents/$)  - 40

This section of the Report outlines the estimated outcome for creditors of Tristar from liquidation. 
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Notes: 

10.1.1 Net sale proceeds and related party loan recoveries 

▪ Reflects the Administrators’ initial estimate of the net recoveries generated from the sale transactions and recovery of 

related party loans.  

10.1.2 Realisation costs 

▪ At the date of this Report the Administrators have drawn $1.47m from the $2.07m facility provided by Westpac (refer 

section 4.5). The Administrators may make further drawdowns on the facility to settle trading liabilities. The low 

scenario assumes no further drawdown while the high scenario assumes the facility is fully utilised. 

▪ Administrator fees and legal costs represent an estimate of the costs from the Appointment Date to the Second 

Meeting of Creditors.  

10.1.3 Secured debt 

▪ Represents Westpac’s total claim against the Tristar Group (refer section 4.5).  

10.1.4 Tristar Property contribution 

▪ Tristar Property acts as guarantor to Tristar Medical’s facilities meaning that Westpac can claim against Tristar 

Property’s assets for repayment of Tristar Medical’s Secured Debt. 

▪ Tristar Property’s assets are valued at $6.4m based on 2018 valuations (updated valuations are bring prepared but 

were not available at the date of this Report). The low scenario assumes that the properties are sold for $6.4m less 

sales and liquidation costs of $600,000 resulting in net sale proceeds of $5.8m. 

▪ The high scenario assumes the properties are sold for $7.0m less sales and liquidation costs of $600,000 resulting in 

net sale proceeds of $6.4m. 

10.1.5 Tristar Property contribution claim 

▪ In the event Tristar generates sufficient recoveries to repay Westpac’s debt in full then Tristar Property is entitled to 

the return of funds advanced under the guarantee.  

10.1.6 Insolvent trading claim 

▪ As noted in section 9.8, the Administrators consider that a liquidator may be able to make a claim against the Director 

for insolvent trading. Further investigations will be required to determine the quantum and the cost benefit of 

pursuing such a claim including the Director’s financial capacity to pay. Based on the level of outstanding debts at the 

Appointment Date an insolvent trading claim may have a face value of approximately $17.0m. The low scenario 

assumes a 20% recovery and the high assumes a 50% recovery.   

10.1.7 Voidable transactions and preference recoveries 

▪ As detailed in section 9.9, the Administrators identified $2.4m of transactions which may constitute voidable or unfair 

preferences and therefore may be recoverable by a liquidator.  The low scenario assumes that the $455,000 payment 

to a related party just prior to Appointment is recoverable. The high scenario assumes $1.9m (c.80%) of the $2.4m is 

recoverable.   

10.1.8 Liquidation costs 

▪ Realisation costs are based on the Administrator’s estimate of the costs involved in pursing recovery actions in respect 

of the insolvent trading claim and other voidable transactions. The costs primarily relate to the insolvent trading claim. 

10.1.9 Employee claims 

▪ The value of employees claims are based on the Administrators’ calculations of amounts owed to employees at the 

Appointment Date including any redundancy entitlement. Adjustments have been made for transferring employees.  

10.1.10 Unsecured creditors 

▪ Both high and low scenarios are based on Tristar books and records and proofs of debt received.  The low scenario 

includes an additional $2.0m for claims that may arise from the closure of clinics not part of the sale process.   
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10.1.11 Residual secured creditor claim 

▪ Westpac is entitled to claim for any shortfall in the repayment of its secured borrowings as an unsecured creditor.   

The above estimate highlights that any return to priority creditors (i.e employees) and unsecured creditors is entirely 

dependent on the recovery of related party loans, voidable transactions and a successful insolvent trading claim.   

A further update in relation to the return to creditors will be provided in the statutory report to creditors of the liquidator 

(if appointed) which is required to be issued, within three months of the commencement of the liquidation. 
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11 Options available to creditors 

The Administrators are required to provide creditors with a statement of their opinion about each of the courses of action 

in respect of which creditors are entitled to vote at the Second Meeting of Creditors.  

The Administrators are required to opine on whether it would be in the creditors’ interests for: 

▪ the Administration to end with control of Tristar reverting to its Director; 

▪ Tristar to enter into a DOCA; or 

▪ Tristar to enter liquidation and be wound up. 

Creditors are also entitled to vote to adjourn the Second Meeting of Creditors for up to 45 business days. 

11.1 Administration to end 

Creditors may consider ending the Administration and returning the control of Tristar to it’s Director.  This would only be 

appropriate in circumstances where Tristar was deemed to be solvent. 

The Administrators do not believe this to be a viable option, noting that Tristar is insolvent and the majority of Tristar’s 

business has either been sold or wound down.   

In the Administrators’ opinion, it is not in the best interests of creditors of Tristar for control to revert to the 

Director. 

11.2 DOCA 

The Administrators note that, at the date of this Report, no DOCA has been proposed for Tristar, nor is it considered likely 

that a DOCA will be proposed before the Second Meeting of Creditors.  Accordingly, the option for creditors to resolve 

that any of the entities should enter into a DOCA is not expected to be available. 

11.3 Tristar be wound up 

Absent a compelling DOCA proposal, and because the Administrators cannot recommend returning control of Tristar to 

the Director in it’s insolvent state (as explained above), the only option for the Administrators to recommend (at the time 

of writing this Report) is that Tristar be wound up by placing the company into liquidation and that the Administrators act 

as joint and several liquidators of Tristar. 

The liquidation of Tristar would involve: 

▪ the completion of a more detailed investigation into the affairs of Tristar, the conduct of the Director and the potential 

to pursue claims against the Director or other parties; 

▪ further enquiries regarding recovering potential insolvent trading and voidable transaction claims; and 

▪ adjudication of creditor claims and payment of dividends, if sufficient funds become available. 

The costs of administering the liquidation would depend, to a large extent, on the nature of any further investigations in 

respect of potential voidable transactions and other recovery actions.   

In the Administrators’ opinion (and in the absence of a DOCA proposal for Tristar), it is in the best interests of 

creditors to vote that Tristar be placed into liquidation. 

11.4 Administrators’ recommendation 

  

This section of the Report provides Creditors with a statement of the Administrators’ opinion regarding each 

course of action Creditors are entitled to vote for at the Second Meeting of Creditors. 

For the reasons set out above, the Administrators, at the time of writing this Report, recommend that creditors 

resolve that Tristar be placed into liquidation.       
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12 Receipts and payments 

Details of the Administrators’ receipts and payments during the period 24 May 2022 to 15 August 2022 are set out in the 

table below:  

Table 17: Receipts and payments for the period 24 May 2022 to 15 August 2022 

 
 

13 Other matters for consideration 

13.1 Creditor information and remuneration 

An administrator’s remuneration can only be fixed by resolution of a COI, a company’s creditors or by application to the 

Court.  

In accordance with section 449E of the Act and the ARITA Code of Professional Practice, Schedules of Remuneration 

Methods and Hourly Rates was provided to creditors with the Administrators’ Initial Circular to Creditors and tabled at the 

First Meeting of Creditors held on 3 June 2022.  The “time based/hourly rates” method of remuneration will continue to be 

used if the Administrators are appointed Liquidators at the Second Meeting of Creditors.  A copy of this schedule is 

included with the accompanying circular to this Report. 

The Administrators do not intend to seek creditor approval for remuneration at the Second Meeting of Creditors. They will 

seek approval at a later date.  

13.2 Committee of Inspection and other resolutions 

In the event that creditors resolve that Tristar be wound up, the Act provides that a COI may be formed and that other 

powers may be given to the liquidators.  An information sheet on COIs is available from the ARITA website 

(www.arita.com.au) and is included at Appendix C. 

If appointed, a COI would provide the liquidators with a sounding board in relation to creditors’ views on any contentious 

issues, and may approve certain matters (for example compromises of claims and the liquidator’s remuneration).  

At the Second Meeting of Creditors, if Tristar is placed in liquidation, creditors will be invited to consider: 

▪ whether a COI should be formed, and, if so, which creditors should be on the committee; 

▪ authorising the liquidators to compromise debts of Tristar pursuant to section 477(2A) of the Act; and 

Summary receipts and payments for the period 24 May 2022 to 15 August 2022

$'000

Receipts

Post-appointment receipts 5,348

Pre-appointment receipts and cash at bank at appointment 311

Secured creditor funding 1,434

Total receipts 7,093

Payments

Doctors payments (2,225)

Funds received in error - transfered to Tristar Property Group (9)

IT expenses (493)

Loan to Tristar Property Group entities (26)

Other operating expenses (194)

Payroll and employee expenses (1,557)

Rent and outgoings (752)

Total payments (5,255)

Closing cash at bank as at 15 August 2022 1,837

Source: Administrators accounts

http://www.arita.com.au/
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▪ authorising the liquidators to enter into agreements that may take longer than three months to complete pursuant to 

section 477(2B) of the Act. 

14 Second Meeting of Creditors 

The second statutory Meeting of creditors for Tristar has been convened to be held at 2pm (AEST) on Monday, 29 

August 2022.  

The meeting will be held virtually using online video conferencing on Zoom.  The online video conference can be joined 

from a computer (preferred) or telephone. 

Creditors planning on attending should register their intention to do so with the Administrators                                   

(FM-tristarcreditors@mcgrathnicol.com) and provide a correctly completed POD and proxy form (if applicable) by 

1pm (AEST) on Friday, 26 August 2022 and you will be provided with a link to join. 

Creditors who intend to vote at the meeting are required to lodge a formal POD. Creditors who have already lodged a 

POD for the First Meeting of Creditors (or subsequent to the First Meeting of Creditors) do not need to complete a new 

form. 

Creditors may exercise their right to vote by voting at the meeting in person via the Zoom teleconference, or vote by 

appointing a proxy. 

Pursuant to the Act, the proxy forms lodged by creditors for the First Meeting of Creditors cannot be used for the Second 

Meeting of Creditors.  Accordingly, creditors who are unable to attend the meeting and wish to be represented should 

ensure that a proxy form for the Second Meeting of Creditors, power of attorney or evidence of appointment of a 

company representative is completed.   

A formal notice of meeting, POD form and proxy form are enclosed with the accompanying Circular to Creditors at 

Appendix D.  An information sheet “General information for Attending and Voting at Meetings of Creditors” has also been 

provided.   

Documents must be lodged with the Administrators’ office by 1pm (AEST) on Friday, 26 August 2022.  A copy of the 

minutes of the Second Meeting of Creditors will be lodged with ASIC within ten business days of the meeting. 

15 Contact  

Attached to this Report are information sheets issued by ARITA for the benefit of creditors. 

Please refer to the McGrathNicol website at www.mcgrathnicol.com/creditors/tristar-group for further information 

regarding this engagement.  Creditors may also email FM-tristarcreditors@mcgrathnicol.com if they have any queries. 

Dated: 22 August 2022 

  

 

 

Matthew Caddy       

Joint & Several Administrator  
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APPENDIX A DIRRI 



1 

Tristar Medical Group Pty Ltd ACN 130 389 589 

Khaled El-Sheikh Pty Ltd ACN 089 155 948 

El-Sheikh Family Holdings Pty Ltd ACN 609 721 735 

Tristar Property Holdings Pty Ltd ACN 128 467 461 

(all Administrators Appointed) 

(each a Company, and collectively the Group) 

The purpose of this document is to assist creditors with understanding any relevant relationships that we have with 

parties who are closely connected to the Group and any indemnities or upfront payments that have been provided 

to us.  None of the relationships disclosed in this document are such that our independence is affected. 

This information is provided so you have trust and confidence in our independence and, if not, you can ask for 

further explanation or information and can act to remove and replace us if you wish. 

This declaration is made in respect of ourselves, our partners, the firm McGrathNicol, which for the purpose of this 

declaration includes the McGrathNicol Partnership, the McGrathNicol Advisory Partnership and McGrathNicol 

Services Pty Ltd. 

This is a revision to the original DIRRI dated 27 May 2022 and prepared following the Administrators entering into a 

Deed of Indemnity with Westpac Banking Corporation (Westpac). Westpac has agreed to provide an indemnity to 

the Administrators in relation to their fees and legal costs. These arrangements are fully particularised in section D 

below.We are Professional Members of the Australian Restructuring Insolvency Turnaround Association (ARITA).  We 

acknowledge that we are bound by the ARITA Code of Professional Practice. 

This is a revision to the updated DIRRI dated 7 July 2022 to reflect the increase in the level of indemnity as set out 

in section D. 

Independence 

We have assessed our independence and we are not aware of any reasons that would prevent us from accepting 

this appointment. 

There are no other known relevant relationships, including personal, business and professional relationships that 

should be disclosed beyond those disclosed in this document. 

Circumstances of Appointment 

How we were referred this appointment 

We were appointed pursuant to a request for our consent to act as administrators made by Dr Khaled El-Sheikh, the 

sole director of the Companies. Dr El-Sheikh was introduced to McGrathNicol partner Matthew Caddy in the course 

of McGrathNicol undertaking an engagement for Westpac in 2018. Westpac is the main secured financier of the 

Group. 

On 23 July 2018, McGrathNicol was engaged by Westpac to review the Group. 

The scope of the review, which was an Independent Business Review (IBR), was restricted to forming an 

understanding of the Group’s financial performance, financial position and forecast performance (including short 

term cash flow forecast). 

Declaration of Independence, Relevant Relationships and Indemnities (DIRRI) 

Version 3 
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The IBR commenced on 23 July 2018 and concluded on 9 November 2018.   

Following our initial engagement by Westpac, we undertook additional supplementary work for Westpac during the 

last two years: 

▪ On 28 May 2020 we provided Westpac with a draft report providing a status update on the Group’s financial

performance, financial position and progress against its performance improvement initiatives. The report was

never finalised due to a lack of information received from the Group. McGrathNicol was paid $17,500 (plus GST)

by Westpac in connection with this work which took place over approximately two weeks.

▪ On 16 June 2020, we provided Westpac with an updated analysis on its security position relative to the Group’s

asset position. The work performed in connection with this piece of work took one day and McGrathNicol was

paid $3,192 (plus GST) by Westpac.

We believe the circumstances of this appointment do not result in a conflict of interest or duty because: 

▪ no prior professional engagements have been undertaken by McGrathNicol on instructions from any Company

or the Group;

▪ the limited scope, short supplementary reports following on from our IBR undertaken for Westpac would not be

subject to review in a subsequent appointment and would not impair our ability to fully comply with the

statutory and fiduciary duties associated with the voluntary administration appointment;

▪ no professional fees were paid to McGrathNicol by the Group at any time or by Westpac during the 6 months

prior to the appointment of the Administrators; and

▪ undertaking an IBR for a secured creditor is a recognised exception to the general prohibition on external

administrators having a prior professional relationship with the company.

Did we meet with any Company or the Group, the sole director or its advisors before we were appointed? 

In addition to the incidental contact with Dr El-Sheikh while preparing the IBR referred to above, Mr Caddy had a 

series of recent telephone calls in preparation for a potential insolvency appointment.  

Mr Caddy had a telephone call with Dr El-Sheikh on 20 May 2022 to understand: 

▪ the Group’s intention in relation to two pending winding up applications;

▪ the present financial position of the Group; and

▪ the status of discussions with potential investors.

Mr Caddy had a subsequent telephone call with Dr El-Sheikh on 23 May 2022 and recommended that he discuss 

the Group’s financial position with his lawyer. 

On 24 May 2022, Dr El-Sheikh contacted Mr Caddy and advised that, having taken independent advice, he wanted 

to place the Group into voluntary administration.  During this call Mr Caddy provided an overview of the voluntary 

administration process.   

At the request of Dr El-Sheikh, Mr Caddy and Mr Crawford consented to act as administrators of the Group. 

We received no remuneration for the foregoing. 

On 24 May 2022, the Boards of the Companies resolved to appoint Matthew Caddy and Keith Crawford as voluntary 

administrators. 
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In our opinion, these communications do not affect our independence for the following reasons: 

▪ the nature of the very limited scope advice provided was such that it would not be subject to review and

challenge during the course of the Administration;

▪ given our limited interaction was focused around understanding the Group’s strategy for dealing with the

winding up applications and explaining the voluntary administration process, these communications would not

influence our ability to be able to fully comply with the statutory and fiduciary objectives associated with the

administration in an objective and impartial manner; and

▪ it is recognised by the Australian Restructuring, Insolvency and Turnaround Association’s (ARITA) Code of

Professional Practice that pre-appointment discussions regarding insolvency options and obtaining background

information for the purposes of planning are necessary and do not amount to an impediment to accepting an

appointment.

We have provided no other information or advice to the Group, its directors, nor its advisors prior to our 

appointment beyond that outlined in this DIRRI.  

Declaration of Relationships 

Within the previous two years, have we, or our firm, had a relationship with: 

The Companies ☐ Yes ☒ No

The directors of the 
Companies? 

☒ Yes ☐ No

While we have not undertaken any engagement for the Companies, Mr Caddy has 
had limited contact with the director, Dr El-Sheikh, over the prior two years as a 
consequence of advising Westpac regarding the financial position of the Companies. 

Any associates of the 
Companies? 

☐ Yes ☒ No

An associate is a director or secretary of the Companies, a related body corporate of 
the Companies or a director or secretary of a related body corporate of the 
Companies.  A related body corporate includes the holding company of the 
Companies, a subsidiary of the Companies, and a subsidiary of the holding company 
of the Companies. 

A former insolvency 
practitioner appointed 
to the Companies? 

☐ Yes ☒ No
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Within the previous two years, have we, or our firm, had a relationship with: 

A secured creditor 
entitled to enforce a 
security over the 
whole or substantially 
the whole of the 
Companies’ property? 

☒ Yes ☐ No

Westpac holds a charge on the whole or substantially the whole of the property of 
the Group. 

McGrathNicol undertakes restructuring and advisory work from time to time on 
instructions from Westpac. 

We believe this relationship does not result in a conflict of interest or duty because: 
▪ Each professional engagement undertaken for Westpac in relation to a particular

entity or group of entities is conducted on an entirely separate basis which has
no bearing on this appointment.

▪ These engagements are only commenced after full regard is given to potential
conflicts of interest in relation to all interested stakeholders.

▪ McGrathNicol has undertaken limited scope, short term IBR updates for Westpac
in respect of the Group, which is particularised in Part B above. This appointment
falls within the recognised exceptions to the prohibition on pre appointment
engagements within the two years prior to commencement of the external
administration.

Given these factors, our independence in acting as voluntary administrator/liquidator 
of the Companies has not been affected.   

Do we have any other relationships that we consider are relevant to creditors assessing our 

independence? 

☐ Yes ☒ No

Indemnities and up-front payments 

We have been provided with the following (i) funding and indemnity for operating costs, and (ii) indemnity for the 

Administrators’ fees and legal expenses. 

Name Relationship with the Group Nature of indemnity or payment 

Westpac Westpac is the Group’s main 

financier and holds security 

over the whole of the Group’s 

property. 

Westpac has agreed to provide funding of up to 

$1,478,335 $2,073,335 to assist with meeting the 

operating costs of the Administration of Khaled El-

Sheikh Pty Ltd (main trading entity of the Group) 

and indemnify the Administrators in respect of the 

funding provided. 

Westpac has also agreed to provide an indemnity 

to the Administrators, in relation to their fees and 

legal costs to the extent that sale proceeds from 

Khaled El-Sheikh Pty Ltd are insufficient to fund 
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these expenses. Westpac has further agreed that 

this indemnity may be funded from amounts 

realised from the real property owning entities 

(Tristar Property Holdings Pty Ltd, Tristar Medical 

Group Pty Ltd, El-Sheikh Family Holdings Pty Ltd) 

of the Group.  

There are no conditions attached to the provision 

of these indemnities beyond those described in 

this DIRRI and any funds drawn for Administrator’s 

fees would be subject to the standard approval 

process. 

This does not include any indemnities we may be entitled to under the law.  We have not received any other 

indemnities or up-front payments. 

Dated: 7 July 2022  22 August 2022 

........................................................................... ............................................................................. 

Signed, Matthew Caddy  Signed, Keith Crawford 

Note: 

1. The assessment of independence has been made based on an evaluation of the significance of any threats to

independence and in accordance with the requirements of the relevant legislation and professional Standards.

2. If the circumstances change or new information is identified, we are required under the Corporations Act 2001

and the ARITA Code of Professional Practice to update this Declaration and provide a copy to creditors with our

next communication, as well as table a copy of any replacement Declaration at the next meeting of the

insolvent’s creditors.  For Creditors’ Voluntary Liquidations and Voluntary Administrations, this document and any

updated versions of this document are required to be lodged with ASIC.

3. Please note that the presentation of the above information is in accordance with the standard format suggested

by ARITA.
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Creditor Rights in Voluntary Administrations 

Requests must be reasonable. 

They are not reasonable if: 

(a) complying with the request would

prejudice the interests of one or more

creditors or a third party

(b) the information requested would be

privileged from production in legal

proceedings

(c) disclosure would found an action for

breach of confidence

(d) there is not sufficient available

property to comply with the request

(e) the information has already been

provided

(f) the information is required to be

provided under law within 20

business days of the request

(g) the request is vexatious

If a request is not reasonable due to (d), 

(e) or (f) above, the voluntary

administrator must comply if the creditor

meets the cost of complying with the

request.

Otherwise, a voluntary administrator must 

inform a creditor if their information 

request is not reasonable and the reason 

why. 

 

As a creditor, you have rights to request meetings and information or take certain actions: 

 

 

 

 

 

 

 

 

 

 

Right to request 
information

Right to give 
directions to 

voluntary 
administrator

Right to appoint a 
reviewing 
liquidator

Right to replace 
voluntary 

administrator

Right to request information 

Information is communicated to creditors in a voluntary 

administration through reports and meetings.  

In a voluntary administration, two meetings of creditors are 

automatically held. You should expect to receive reports and notice 

of these meetings:  

▪ The first meeting is held within 8 business days of the

voluntary administrator’s appointment. A notice of meeting and

other information for this meeting will be issued to all known

creditors.

▪ The second, or decision, meeting is usually held within 6

weeks of the appointment, unless an extension is granted. At

this meeting, creditors will get to make a decision about the

company’s future. Prior to this meeting the voluntary

administrator will provide creditors with a notice of the meeting

and a detailed report to assist in making your decision.

Important information will be communicated to creditors prior to 

and during these meetings. Creditors are unable to request 

additional meetings in a voluntary administration. 

Creditors have the right to request information at any time. A 

voluntary administrator must provide a creditor with the requested 

information if their request is ‘reasonable’, the information is 

relevant to the voluntary administration, and the provision of the 

information would not cause the voluntary administrator to breach 

their duties.  

A voluntary administrator must provide this information to a creditor 

within 5 business days of receiving the request, unless a longer 

period is agreed.  If, due to the nature of the information requested, 

the voluntary administrator requires more time to comply with the 

request, they can extend the period by notifying the creditor in 

writing.  
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Creditors, by resolution, may give a voluntary administrator directions in relation to a voluntary 

administration. A voluntary administrator must have regard to these directions, but they are not required to 

comply with the directions.  

If a voluntary administrator chooses not to comply with a direction given by a resolution of the creditors, they 

must document their reasons for not complying. 

An individual creditor cannot provide a direction to a voluntary administrator. 

Creditors, by resolution, may appoint a reviewing liquidator to review a voluntary administrator’s 

remuneration or a cost or expense incurred in a voluntary administration. The review is limited to: 

▪ remuneration approved within the six months prior to the appointment of the reviewing liquidator, and

▪ expenses incurred in the 12 months prior to the appointment of the reviewing liquidator.

The cost of the reviewing liquidator is paid from the assets of the voluntary administration, in priority to 

creditor claims. 

An individual creditor can appoint a reviewing liquidator with the voluntary administrator’s consent, however 

the cost of this reviewing liquidator must be met personally by the creditor making the appointment. 

At the first meeting, creditors have the right to remove a voluntary administrator and appoint another 

registered liquidator to act as voluntary administrator.  

A creditor must ensure that they have a consent from another registered liquidator prior to the first meeting if 

they wish to seek the removal and replacement of a voluntary administrator. 

Creditors also have the opportunity to replace a voluntary administrator at the second meeting of creditors: 

▪ If creditors vote to accept a proposed deed of company arrangement, they can appoint a different

registered liquidator as the deed administrator.

▪ If creditors vote to place the company into liquidation, they can appoint a different registered liquidator as

the liquidator.

It is however usual for the voluntary administrator to act as deed administrator or liquidator.  It would be 

expected that additional costs would be incurred by an alternate deed administrator or liquidator to gain the 

level of knowledge of the voluntary administrator.  

Like with the first meeting, a creditor must ensure that they have a consent from another registered 

liquidator prior to the second meeting if they wish to seek to appoint an alternative registered liquidator as 

deed administrator or liquidator. 

 

Right to appoint a reviewing liquidator 

Right to replace voluntary administrator 

Right to give directions to voluntary administrator 

For more information, go to www.arita.com.au/creditors. 

Specific queries about the voluntary administration should be directed to the voluntary 

administrator’s office. 

http://www.arita.com.au/creditors
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A summary of offences under the Corporations Act that may be identified by liquidators or administrators: 

180 Failure by company officers to exercise a reasonable degree of care and diligence in the 
exercise of their powers and the discharge of their duties. 

181 Failure to act in good faith. 
182 Making improper use of their position as an officer or employee, to gain, directly or indirectly, 

an advantage. 
183 Making improper use of information acquired by virtue of the officer’s position. 
184 Reckless or intentional dishonesty in failing to exercise duties in good faith for a proper 

purpose. Use of position or information dishonestly to gain advantage or cause detriment. 
This can be a criminal offence. 

198G Performing or exercising a function or power as an officer while a company is under 
administration.  

206A Contravening a court order against taking part in the management of a corporation. 
206A, B Taking part in the management of corporation while being an insolvent, for example, while 

bankrupt. 
206A, B Acting as a director or promoter or taking part in the management of a company within five 

years after conviction or imprisonment for various offences. 
209(3) Dishonest failure to observe requirements on making loans to directors or related 

companies. 
254T Paying dividends except out of profits. 
286 Failure to keep proper accounting records. 
312 Obstruction of an auditor. 
314-7 Failure to comply with requirements for the preparation of financial statements. 
437D(5) Unauthorised dealing with company's property during administration. 
438B(4) / 453F 
475(9)) / 497(4) 
/ 530A – 530B 

Failure by directors to assist, deliver records and provide information. 

438C(5) / 477(3) 
/ 530B 

Failure to assist, deliver up books and records and provide information. 

588G Incurring liabilities while insolvent 
588GAB Officer’s duty to prevent creditor-defeating disposition 
588GAC A person must not procure a company to make a creditor-defeating disposition 
590 Failure to disclose property, concealed or removed property, concealed a debt due to the 

company, altered books of the company, fraudulently obtained credit on behalf of the 
company, material omission from Report as to Affairs or false representation to creditors. 

596AB Entering into an agreement or transaction to avoid employee entitlements. 

Preferences 
A preference is a transaction, such as a payment by the company to a creditor, in which the creditor receiving the 
payment is preferred over the general body of creditors.  The relevant period for the payment commences six 
months before the commencement of the liquidation, or three months if a simplified liquidation process is adopted.  
The company must have been insolvent at the time of the transaction or become insolvent because of the 
transaction. 

Where a creditor receives a preference*, the payment is voidable as against a liquidator and is liable to be paid 
back to the liquidator subject to the creditor being able to successfully maintain any of the defences available to the 
creditor under the Corporations Act. 

*Must be greater than $30,000 for unrelated creditors in a simplified liquidation

Creditor-defeating disposition 
Creditor-defeating dispositions are the transfer of company assets for less than market value (or the best price 
reasonably obtainable) that prevents, hinders or significantly delay creditors’ access to the company’s assets in 
liquidation. Creditor-defeating dispositions are voidable by a liquidator. 

Offences 

Recoverable Transactions 
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Uncommercial Transaction 
An uncommercial transaction is one that it may be expected that a reasonable person in the company's 
circumstances would not have entered into, having regard to the benefit or detriment to the company; the 
respective benefits to other parties; and any other relevant matter. 

To be voidable, an uncommercial transaction must have occurred during the two years before the liquidation.  
However, if a related entity is a party to the transaction, the period is four years and if the intention of the 
transaction is to defeat creditors, the period is ten years. The company must have been insolvent at the time of the 
transaction, or become insolvent because of the transaction. 

Unfair Loan 
A loan is unfair if and only if the interest was extortionate when the loan was made or has since become 
extortionate.  There is no time limit on unfair loans – they only must be entered into before the winding up began. 

Arrangements to avoid employee entitlements 
If an employee suffers loss because a person (including a director) enters into an arrangement or transaction to 
avoid the payment of employee entitlements, the liquidator or the employee may seek to recover compensation 
from that person or from members of a corporate group (Contribution Order). 

Unreasonable payments to directors 
Liquidators have the power to reclaim ‘unreasonable payments’ made to directors by companies prior to liquidation.  
The provision relates to payments made to or on behalf of a director or close associate of a director.  The 
transaction must have been unreasonable and have been entered into during the 4 years leading up to a 
company's liquidation, regardless of its solvency at the time the transaction occurred. 

Voidable charges 
Certain charges over company property are voidable by a liquidator: 

• circulating security interest within six months of the liquidation, unless it secures a subsequent advance
• unregistered security interests
• security interests in favour of related parties who attempt to enforce the security within six months of its

creation.

In the following circumstances, directors may be personally liable for insolvent trading by the company: 

• a person is a director at the time a company incurs a debt
• the company is insolvent at the time of incurring the debt or becomes insolvent because of incurring the debt
• at the time the debt was incurred, there were reasonable grounds to suspect that the company was insolvent
• the director was aware such grounds for suspicion existed; and
• a reasonable person in a like position would have been so aware.

The law provides that the liquidator, and in certain circumstances the creditor who suffered the loss, may recover 
from the director, an amount equal to the loss or damage suffered.  Similar provisions exist to pursue holding 
companies for debts incurred by their subsidiaries. 

A defence is available under the law where the director can establish: 

• there were reasonable grounds to expect that the company was solvent and they did so expect
• they did not take part in management for illness or some other good reason; or
• they took all reasonable steps to prevent the company incurring the debt.

The director may also be able to avail themselves of safe harbour, if they meet certain conditions. 

The proceeds of any recovery for insolvent trading by a liquidator are available for distribution to the unsecured 
creditors before the secured creditors. 

Important note: This information sheet contains a summary of basic information on the topic.  It is not a substitute for legal 
advice.  Some provisions of the law referred to may have important exceptions or qualifications.  This document may not contain 
all of the information about the law or the exceptions and qualifications that are relevant to your circumstances. 

Insolvent trading 
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Information Sheet: Committees of Inspection 

You have been elected to be, or are considering standing for the role of, a member of a Committee of 

Inspection (COI) in either a liquidation, voluntary administration or deed of company arrangement of a 

company (collectively referred to as an external administration). 

This information sheet is to assist you with understanding your rights and responsibilities as a member of 

a COI. 

What is a COI? 

A COI is a small group of creditors elected to represent the interests of creditors in the external 

administration. The COI advises and assists the external administrator and also has the power to 

approve and request certain things – this is discussed in more detail below. 

Membership of the COI is a voluntary, unpaid position. 

To be eligible to be appointed as a member of a COI, a person must be: 

• A creditor

• A person holding the power of attorney of a creditor

• A person authorised in writing by a creditor; or

• A representative of the Commonwealth where a claim for financial assistance has, or is likely to

be, made in relation to unpaid employee entitlements.

If a member of the COI is a company, it can be represented by an individual authorised in writing to act 

on that creditor’s behalf. It also allows the creditor to maintain its representation if a change in the 

individual is required  

A COI usually has between 5 and 7 members, though it can have more, or less, depending on the size of 

the external administration. 

A member of a COI can be appointed by: 

• resolution at a meeting of creditors

• an employee or a group of employees owed at least 50% of the entitlements owed to employees

of the company

• a large creditor or group of creditors that are owed at least 10% of the value of the creditors’

claims,

If an employee or group of employees, or a large creditor or group of creditors, appoints a member to the 

COI, they cannot vote on the general resolution of creditors to appoint members to the COI. Each of 

these groups also have the power to remove their appointed member of the COI and appoint someone 

else. 

What is a COI? 

Who can be elected to a COI? 
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If you are absent from 5 consecutive meetings of the COI without leave of the COI or you become an 

insolvent under administration, you are removed from the COI. 

A COI has the following roles: 

• to advise and assist the liquidator, voluntary administrator or deed administrator (collectively

referred to as the external administrator)

• to give directions to the external administrator

• to monitor the conduct of the external administration.

In respect of directions, the external administrator is only required to have regard to those directions. If 

there is a conflict between the directions of the COI and the creditors, the directions of the creditors 

prevail. If the external administrator chooses not to comply with the directions of the COI, the external 

administrator must document why. 

A COI also has the power to: 

• approve remuneration of the external administrator after the external administrator has provided

the COI with a Remuneration Approval Report (a detailed report setting out the remuneration for

undertaking the external administration)

• approve the use of some of the external administrator’s powers in a liquidation (compromise of

debts over $100,000 and entering into contracts over 3 months)

• require the external administrator to convene a meeting of the company’s creditors

• request information from the external administrator

• approve the destruction of the books and records of the external administration on the conclusion

of the external administration

• with the approval of the external administrator, obtain specialist advice or assistance in relation to

the conduct of the external administration

• apply to the Court for the Court to enquire into the external administration.

An external administrator is not required to convene a meeting of creditors if the request by the COI is 

unreasonable, or provide requested information if the request is unreasonable, not relevant to the 

administration or would cause the external administrator to breach their duties. 

A request to convene a meeting of creditors is unreasonable if: 

• it would substantially prejudice the interests of a creditor or third party

• there are insufficient funds in the external administration to cover the cost of the request

• a meeting of creditors dealing with the same matters has already been held or will be held within

15 business days, or

• the request is vexatious.

If a request for a meeting is reasonable, the external administrator must hold a meeting of creditors as 

soon as reasonably practicable. 

What are the roles and powers of a COI? 
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A request for information is unreasonable if: 

• it would substantially prejudice the interests of a creditor or third party

• the information would be subject to legal professional privilege

• disclosure of the information would be a breach of confidence

• there are insufficient funds in the external administration to cover the cost of the request

• the information has already been provided or is required to be provided within 20 business days,

or

• the request is vexatious.

If the request for information is not unreasonable, the external administrator must provide the requested 

information within 5 business days, but the law provides for further time in certain circumstances. 

An external administrator must inform the COI if their meeting or information request is not reasonable 

and the reason why. 

A COI exercises its powers by passing resolutions at meetings of the COI. To pass a resolution, a 

meeting must be convened and a majority of the members of the COI must be in attendance. 

A meeting is convened by the external administrator by giving notice of the meeting to the members of 

the COI. Meetings of the COI can be convened at short notice. 

The external administrator must keep minutes of the meeting and lodge them with ASIC within one 

month of the end of the meeting. 

ASIC is entitled to attend any meeting of a COI. 

A member of a COI must not directly or indirectly derive any profit or advantage from the external 

administration. This includes by purchasing assets of the company or by entering into a transaction with 

the company or a creditor of the company. This prohibition extends to related entities of the member of 

the COI and a large creditor(s) that appoints a member to the COI. 

Creditors, by resolution at a meeting of creditors, can resolve to allow the transaction. The member of 

the COI or the large creditor(s) that appoints a member to the COI is not allowed to vote on the 

resolution. 

Where can you get more information? 

The Australian Restructuring Insolvency and Turnaround Association (ARITA) provides information to 
assist creditors with understanding external administrations and insolvency. 

This information is available from ARITA’s website at www.arita.com.au/creditors. 

ASIC provides information sheets on a range of insolvency topics. These information sheets can be 
accessed on ASIC’s website at www.asic.gov.au (search “insolvency information sheets”). 

How does the COI exercise its powers? 

What restrictions are there on COI members? 

Where can you get more information? 
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Notice of Meeting 

Khaled El-Sheikh Pty Ltd (Administrators Appointed) 

ACN 089 155 948 

Trading as Tristar Medical Group 

(Tristar) 

NOTICE OF MEETING OF CREDITORS 

OF COMPANIES UNDER EXTERNAL ADMINISTRATION 

1. Notice is now given that a meeting of the creditors of Tristar will be held at 2:00pm (AEST) on Monday,

29 August 2022.

2. The meeting will be held virtually using online video conferencing.  The online video conference can be

joined from a computer (preferred) or telephone. Voting will be conducted by taking a poll by an electronic

survey accessible by computer or mobile device.

3. Should you wish to attend, or nominate someone to attend by proxy or attorney on your behalf, contact

the Administrators by email to FM-tristarcreditors@mcgrathnicol.com and you will be provided with

detailed instructions on how to participate in the meeting.

4. The purpose of the meeting is to:

a. consider the Administrators’ report to creditors and the other matters raised as to the future of Tristar,

to resolve that:

i. Tristar be returned to the control of its Directors;

ii. Tristar enter into liquidation;

iii. Tristar enter into a Deed of Company Arrangement (DOCA) (although, at the date of the

Administrators’ Report, a DOCA has not been proposed); or

iv. the meeting be adjourned.

5. The effect of Insolvency Practice Rules (Corporations) section 75-85 (entitlement to vote as a creditor at

meetings of creditors) is:

a. A person other than a creditor (or the creditor’s proxy or attorney) is not entitled to vote at a meeting

of creditors.

b. Subject to subsections (c) and (d), each creditor is entitled to vote and has one vote.

c. A person is not entitled to vote as a creditor at a meeting of creditors unless:

i. his or her debt or claim has been admitted wholly or in part by the external administrator;

or

ii. he or she has lodged, with the person presiding at the meeting, or with the person named

in the notice convening the meeting as the person who may receive particulars of the debt

or claim:

▪ those particulars; or

▪ if required - a formal proof of the debt or claim.

d. A creditor must not vote in respect of:

i. an unliquidated debt; or

mailto:FM-tristarcreditors@mcgrathnicol.com
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ii. a contingent debt; or

iii. an unliquidated or a contingent claim; or

iv. a debt the value of which is not established;

unless a just estimate of its value has been made. 

6. Proofs of debt and proxies must be submitted by 1:00pm (AEST) on Friday, 26 August 2022 to the

Administrators at FM-tristarcreditors@mcgrathnicol.com.  If you have already lodged a proof of debt, you

are not required to do so again.

7. Should a person, or the proxy or attorney of a person, wish to participate in the meeting using electronic

facilities, please contact the Administrators by email to FM-tristarcreditors@mcgrathnicol.com to obtain the

details and give to the convenor, not later than 1:00pm (AEST) on Friday, 26 August 2022, a written

statement setting out:

a. the name of the person and of the proxy or attorney (if any);

b. an address to which notices to the person, proxy or attorney may be sent; and

c. a method by which the person, proxy or attorney may be contacted for the purposes of the meeting.

Dated: 22 August 2022 

Matthew Caddy 

Joint & Several Administrator  

McGrathNicol 

GPO Box 9986 

Melbourne VIC 3001 

+61 3 9038 3100

mailto:FM-tristarcreditors@mcgrathnicol.com
mailto:FM-tristarcreditors@mcgrathnicol.com


Subregulation 5.6.49(2) 

FORM 535 

FORMAL PROOF OF DEBT OR CLAIM (GENERAL FORM) 

   ACN  

 “the Company” 

To the Liquidator/Administrator of the Company 

1. This is to state that the Company was on                                       , and still is, justly and truly indebted to:

___________________________________________________________________________________________________ (name of creditor)

of _____________________________________________________________________________________________ (address of creditor)

for  $_________________________and____________cents (GST inclusive)     GST amount _______________________________

Date 
Consideration (state how the 

Debt arose) 

Amount 

$    c 

Remarks (include details of 

voucher substantiating payment) 

2. To my knowledge or belief the creditor has not, nor has any person by the creditor's order, had or received any

satisfaction or security for the sum or any part of it except for the following: (insert particulars of all securities

held. If the securities are on the property of the company, assess the value of those securities.  If any bills or

other negotiable securities are held, show them in a schedule in the following form).

Date Drawer Acceptor Amount $c Due Date 

3. Select which of the below applies (choose one):


The creditor is a company and I am signing as

a director of the company 
The creditor is a partnership and I am signing as

a partner of the partnership



The creditor is a company and I am signing as

an authorised representative/duly constituted

attorney of the company


I am signing in my personal capacity as a

member or contributory of the Company


I am an individual and I am signing in my

personal capacity (which includes employees)  Other: ____________________________________________


The creditor is a sole trader and I am signing

as the proprietor
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4. If you are a related party, state your relationship ________________________________________________________________

This debt was inncurred for the consideration stated and the debt, to the best of my knowledge and belief,

remains unpaid and unsatisfied.

Signature ............................................................................................ Dated ……………………………………………………….. 

Name: ___________________________________________________________ 

Address: ____________________________________________________________________________________________________________ 

Page 2 of 2

5. Is this debt claimed on the basis of an assignment?  Yes☐  No☐
If so, what consideration was paid for the debt? _________________________
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Proof of Debt 

Guidance Notes 

(Please read carefully before filling in Form 535 or Form 536) 

It is a creditor’s responsibility to prove their claim to our satisfaction. 

When lodging claims, creditors must ensure: 

▪ the proof of debt form is properly completed in every particular; and

▪ evidence, as set out under “Information to support your claim”, is attached to the Form 535 or Form 536.

Directions for completion of a Proof of Debt 

1. Insert the full name and address of the creditor. If you are not an employee, you must insert the full name of

your company and its business address.

2. Under “Consideration” state how the debt arose, for example “goods sold to the company on _________________”.

3. Under “Remarks” include details of any documents that substantiate the debt (refer to the section “Information

to support your claim” below for further information).

4. Where the space provided for a particular purpose is insufficient to contain all the information required for a

particular item, please attach additional information.

5. The proof of debt form must be signed and dated.

Information to support your claim 

Please note that unless you provide evidence to support the existence of the debt, your debt is not likely to be 

accepted.  Detailed below are some examples of debts creditors may claim and a suggested list of documents that 

should accompany a proof of debt to substantiate the debt. 

Trade Creditors 

▪ Invoice(s) and statement(s) showing the amount of the debt; and

▪ Advice(s) to pay outstanding invoice(s) (optional).

Guarantees/Indemnities 

▪ Executed guarantee/indemnity;

▪ Notice of Demand served on the guarantor; and

▪ Calculation of the amount outstanding under the guarantee.

Judgment Debt 

▪ Copy of the judgment; and

▪ Documents/details to support the underlying debt as per other categories.

Deficiencies on Secured Debt 

▪ Security Documents (e.g. mortgage);

▪ Independent valuation of the secured portion of the debt (if not yet realised) or the basis of the creditor’s

estimated value of the security;

▪ Calculation of the deficiency on the security; and

▪ Details of income earned and expenses incurred by the secured creditor in respect of the secured asset

since the date of appointment.
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Loans (Bank and Personal) 

▪ Executed loan agreement; and

▪ Loan statements showing payments made, interest accruing and the amount outstanding as at the date of

appointment.

Tax Debts 

▪ Documentation that shows the assessment of debts, whether it is an actual debt or an estimate, and

separate amounts for the primary debt and any penalties.

Employee Debts 

▪ Basis of calculation of the debt;

▪ Type of Claim (e.g. wages, holiday pay, etc);

▪ Correspondence relating to the debt being claimed; and

▪ Contract of Employment (if any).

Leases 

▪ Copy of the lease; and

▪ Statement showing amounts outstanding under the lease, differentiating between amounts outstanding at

the date of the appointment and any future monies.



PROXY FORM 

Khaled El-Sheikh Pty Ltd (Administrators Appointed) 

ACN 089 155 948 

Trading as Tristar Medical Group 

(Tristar or the Company) 

APPOINTMENT OF PROXY 

I/We (if a firm, strike out “I” and set out the full name of the firm) ______________________________________________________ of 

_______________________________________________________________________________________________________________ (insert address) 

a creditor of Khaled El-Sheikh Pty Ltd (Administrators Appointed) trading as Tristar Medical Group appoint 

___________________________________________________________ (insert name, address and description of the person appointed) 

as my/our (tick one box – general proxy or special proxy): 

 

general proxy  special proxy  

(proxy will cast vote at the meetings)           (complete voting instructions overleaf) 

to vote at the meeting of creditors to be held on 29 August 2022 at 2:00pm (AEST) or at any adjournment of that 

meeting. 



Resolution (only complete where appointing a special proxy) For Against Abstain 

1 Appointment of Liquidators 

That the Company be wound up and Matthew Caddy and Keith Crawford be 

appointed Joint and Several Liquidators.   

2 Liquidators ability to compromise debts 

That so far as is necessary for the beneficial winding up of the Company, the 

Liquidators are hereby authorised pursuant to subsections 506(1A), 477(2A) 

and 477(2B) of the Corporations Act 2001 to compromise any debts greater 

than the prescribed amount (currently $100,000). 

  

3 Liquidators ability to enter into agreements 

That so far as is necessary for the beneficial winding up of the Company, the 

Liquidators are hereby authorised to enter into any agreements on behalf of 

the Company involving a term of obligations extending for more than three 

months. 

  

4 Destruction of books and records 

That the books and records of the Company may be destroyed following the 

deregistration of the Company subject to the consent of the Australian 

Securities and Investment Commission being obtained. 
  

5 Committee of Inspection 

That a Committee of Inspection be formed, the members of which are to be 

determined at the meeting.   

6 Committee of Inspection’s dealings 

That despite the operation of IPS 80-55 and IPS 80-60, members of the 

committee may directly or indirectly derive a profit or advantage, or 

purchase assets from the external administration of the company if the profit 

or advantage is derived. 

  

7 Control to be returned to directors (if applicable) 

That the Administration should end and control of the Company be returned 

to the Company’s director.   



DATED this ___________ day of ________________________ 20_____ 

Name ___________________________________________________ 

Signature ___________________________________________________ 

Notes: 

If a firm, strike out “I” and set out the full name of the firm. 

Insert name, address and description of the person appointed. 

If the creditor is a sole trader, the proprietor must sign the proxy form. 

If the creditor is a partnership, a partner of the partnership must sign the proxy form. 

If the creditor is a company, a director or an authorised representative must sign the proxy form. 

Proxy forms should be completed and returned by no later than 1:00pm (AEST) on Friday, 26 August 2022 by 

email (preferred) to FM-tristarcreditors@mcgrathnicol.com or by post to the following address. 

RETURN TO: Khaled El-Sheikh Pty Ltd (Administrators Appointed) 

of care of McGrathNicol 

Address: GPO Box 9986, Melbourne VIC 3001 

Phone:  +61 3 9038 3100

Fax:  +61 3 9038 3199

mailto:tristarcreditors@mcgrathnicol.com
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Proxy 

Guidance Notes 

▪ Insert full name and address of creditor, contributory or member on the top line.

– An employee would state their own name.

– A trade creditor would state their business/company name.

▪ On the second line, insert the address of the creditor, contributory or member.

– An employee would state their personal address.

– A trade creditor would state their business/company’s address.

▪ On the third line insert the name of the person you appoint as your proxy.  You may insert “the

Chairperson of the meeting” if you wish.  If the Chairperson is appointed as your first proxy, you are

nominating the Chairperson to attend the meetings on your behalf and you will not be sent a meeting link.

▪ Make sure you select whether the proxy is a general or special proxy.

– A general proxy is where you leave it to the proxy to decide how to vote on each of the

resolutions put before the meeting.

– A special proxy is where you specify how the proxy is to vote on each resolution and the proxy

must vote in accordance with that instruction.

▪ If you select special proxy, you must complete the Resolution table to indicate whether the proxy holder is

to cast their vote in favour or against each resolution or abstain from voting.

▪ Date and sign the Proxy form, indicating in which capacity you are signing the form.  The person signing

must be authorised to do so.

▪ You must complete and return your Proxy form by no later than 1:00pm (AEST) on Friday, 26 August

2022.
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