
Error! Unknown document property name. 

 

Helios Corporation Pty Ltd (Administrators Appointed)  

ACN 636 970 771 as Trustee for the Michael Fotios Family 

Trust (Receivers Appointed) 

 

Administrators’ Report to Creditors pursuant to section 

75-225 of Insolvency Practice Rules (Corporations) 2016 

17 June 2022 



 1 

Definitions and abbreviations 
In this Report, unless otherwise provided, please refer to the following definitions and abbreviations: 

Term Definition 

ACN  Australian Company Number 

Act Corporations Act 2001 (Cth) 

Administrators Rob Kirman and Rob Brauer of McGrathNicol 

Administrators’ Report 
or this Report 

This report to creditors prepared by the Administrators, pursuant to section 75-228 of 
Insolvency Practice Rules (Corporations) 2016 

Apollo Apollo Corporation (WA) Pty Ltd 

ARITA Australian Restructuring, Insolvency & Turnaround Association  

ASIC Australian Securities and Investments Commission 

ATO Australian Taxation Office 

Azurite Azurite Corporation Pty Ltd 

AWST Australian Western Standard Time 

Bankruptcy Trustees Ian Francis and Joanne Dunn of FTI Consulting as trustees of the Bankrupt Estate of 
Michael George Fotios (WA 719 of 2019/4) 

BM&Y BM&Y Chartered Accountants 

Delta Delta Resources Management Pty Ltd (Provisional Liquidators Appointed) 

Director Renee Fotios 

DIRRI Declaration of Independence, Relevant Relationships and Indemnities 

DOCA Deed of Company Arrangement 

EGS Eastern Goldfields Limited (now Ora Banda Mining Limited) 

Experts Thomas Donald Birch and Martin Bruce Jones of KPMG 

ERV Estimated Realisable Value 

Federal Court Federal Court of Australia 

Former Director Anthony Fotios 

Former Trustee Michael Fotios 

FYXX Financial year ended 30 June 20XX 

FY21 YTD Five-month period ended 30 November 2020 

GST Goods and Services Tax 
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Term Definition 

Helios Helios Corporation Pty Ltd (Administrators Appointed)  
ACN 636 970 771 as Trustee for the Michael Fotios Family Trust (Receivers Appointed) 

Investmet  Investmet Limited (In Liquidation) 

Liquidators Rob Kirman and Rob Brauer of McGrathNicol (if creditors resolve to wind up Helios at 
the Second Meeting and appoint the Administrators) 

MFFT Michael Fotios Family Trust (Receivers Appointed) 

PPSR Personal Property and Securities Register 

P&L Profit and Loss  

Second Meeting Second Meeting of Creditors to be held on 24 June 2022 pursuant to section s439A of 
the Act 

Supreme Court Supreme Court of Western Australia 

UPE Unpaid Present Entitlement  
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1 Executive Summary 

1.1 Background and Appointment 

MFFT was established in October 1986.  Michael Fotios was the initial trustee of MFFT and, together with members of his 
family, was a beneficiary of the trust.  Since this time, MFFT has operated as a family trust, holding assets such as investments 
in property and shares and distributing income to beneficiaries. 

On 30 April 2019, Michael Fotios was declared bankrupt on application of the ATO.  In October 2019, Helios was 
incorporated and appointed trustee of MFFT.  Anthony Fotios (Michael Fotios’ brother) was initially appointed as the sole 
director of Helios, however, was replaced by Renee Fotios (Michael Fotios’ wife) on 19 May 2021. 

On 19 August 2021, Ms Fotios formed the opinion that Helios was insolvent, or likely to become insolvent, and appointed 
Rob Kirman and Rob Brauer of McGrathNicol as Voluntary Administrators of Helios pursuant to section 436A of the Act. 

On the Administrators’ application, the Federal Court of Australia made orders appointing the Administrators as Receivers 
of the MFFT and its assets on 6 September 2021.  The purpose of this application was to ensure the assets of the trust 
were secured for the benefit of creditors and could be realised in due course.   

Since their appointment, the Administrators and Receivers have secured MFFT’s assets and liaised with key stakeholders to 
resolve Helios and MFFT’s affairs, noting that there is a high level of complexity involved due to the use of a trust 
structure, poor record keeping and changing trustees over time.  To resolve this complexity, the Receivers sought 
directions from the Court regarding the realisation and distribution of MFFT’s assets. 

The Administrators have also received, considered and liaised with key stakeholders in respect of several iterations of a 
DOCA proposal and commenced Court action to have a provisional liquidator appointed to Delta, a company substantially 
owned by MFFT, in order to preserve and assess its value. 

1.2 Object of Administration 

Voluntary administrators are empowered by the Act to assume control of an insolvent company (or one likely to become 
insolvent), superseding the power of the directors and officers, to manage the company’s affairs and deal with its assets in 
the interest of creditors and members (if applicable). 

The intention of voluntary administration is to maximise the prospects of an insolvent company continuing in existence (in 
whole or in part) or, if that is not possible, to achieve a better return to creditors and members (if relevant) than would be 
achieved by an immediate liquidation. 

During voluntary administration there is a moratorium in respect of most pre-administration creditor claims.  The 
Administrators are required to investigate the company’s affairs and report to the creditors on the possible outcomes, to 
inform and assist creditors prior to voting on the future of the company at the second meeting of creditors. 

Ultimately, the outcome of the administration is determined by the creditors of the insolvent company at a second 
meeting of creditors. 

1.3 Purpose of report 

The purpose of this Report is to inform creditors about the Administrators’ investigations into Helios’s business, property, 
affairs and financial circumstances so that they may make an informed decision regarding its future at the Second Meeting.  
Given that their affairs are inextricably linked, this report also provides the same type of information for MFFT. 

Pursuant to section 439A of the Act, the Administrators must convene the Second Meeting and provide: 

 a report about the business, property, affairs and financial circumstances of Helios (i.e. this Report); and 

 a statement setting out the Administrators’ opinion, supported by their reasons (included in this Report), about 
each of the following matters: 

– whether it would be in creditors’ interest for the administration to end; 

– whether it would be in creditors’ interest to execute a DOCA and, if a DOCA is proposed, a statement 
setting out the details of the proposed DOCA; and 

– whether it would be in creditors’ interest for Helios to be wound up. 

Creditors will vote on these options at the Second Meeting, which determines the future of Helios.   
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1.4 First Meeting 

Section 436E of the Act requires the Administrators to conduct a first meeting of creditors within eight business days of 
their appointment.  The only business capable of being conducted by creditors at a first meeting is to appoint alternative 
administrators (if relevant) and/or form a committee of inspection. 

The first meeting was convened on 31 August 2021, however, the meeting lapsed pursuant to Insolvency Practice Rules 
(Corporations) 75-105, as no quorum was present.  Accordingly, no resolutions were proposed or carried.  Minutes of the 
Second Meeting were lodged with ASIC and creditors may obtain a copy from ASIC or by contacting this office. 

1.5 Updated DIRRI 

Prior to accepting the appointment as Administrators of Helios, the Administrators undertook a proper assessment of the 
risks to their independence in accordance with the law and applicable standards. This assessment identified no real or 
potential threats to their independence. The Administrators were not aware of any reasons that would prevent them from 
acting as Administrators.  This was communicated to creditors in a DIRRI provided with notice of the First Meeting. 

Subsequently to the DIRRI being issued, the Administrators have been appointed Receivers of MFFT by the Federal Court 
and Provisional Liquidators of Delta by the Supreme Court.  An updated DIRRI which reflects these appointments and 
reconfirms the Administrators’ independence and the absence of any personal or professional relationships which result in 
a conflict of interest or duty is attached. 

1.6 Directions application  

The affairs of Helios are inextricably linked to MFFT given its appointment as replacement trustee in October 2019.   Due 
to the circumstances in which Helios was appointed Trustee, deficiency’s in MFFT’s book and records, the nature of the 
claims against MFFT, general trust law and complexities that arise when trust approach or become insolvent, there was 
significant uncertainty regarding how competing claims would rank against the assets of MFFT in an insolvent scenario. 

Accordingly, the Receivers sought judicial guidance from the Federal Court regarding the ranking of claims in a liquidation 
of the trust.  Subject to a 30-day liberty period for impacted stakeholders to object, the Federal Court provided orders on 
2 June 2022 regarding the ranking and priority of claims against the trust as follows: 

 Firstly, the capped remuneration and costs of the various practitioners required to resolve the situation being (i) 
the Experts engaged in the Federal Court proceedings, (ii) the Receivers and Administrators (subject to certain 
limitations), and (iii) the Bankruptcy Trustees; then 

 Claims by the Bankruptcy Trustee for (i) their right of exoneration from trust assets for unsatisfied debts of MFFT 
which were incurred whilst Michael Fotios was trustee of MFFT, and (ii) reimbursement for personal expenditure 
from Michael Fotios’ bankrupt estate to satisfy liabilities owed by Michael Fotios as Trustee of MFFT.  Claims 
within this category will be subject to the usual priorities under the Bankruptcy Act 1966; then  

 Claims by Helios for its right of exoneration from trust assets for unsatisfied debts of MFFT incurred whilst Helios 
was trustee of MFFT, which will be subject to the usual priorities under the Act. 

Whilst these orders provide a general framework for the ranking and priority of respective claims, they do not resolve all 
uncertainty regarding potential claims against trust assets.  All claims remain subject to review and adjudication of their 
existence and quantum.  A high degree of uncertainty remains due to the complicated background circumstances of MFFT 
and poor historical record keeping.  

1.7 Second Meeting 

A second meeting of creditors is ordinarily required to be convened within 25 business days of the Administrators’ 
appointment.  Due to the complexities of the MFFT and Helios’s affairs, the Administrators have obtained four extensions 
of the convening period for this meeting from the Supreme Court pursuant to section 439A(6) of the Act.  The extensions 
were obtained in order to allow additional time for a DOCA proposal, which may provide a better outcome to creditors, to 
be formulated and presented and obtain directions from the Court as to how MFFT’s assets should be distributed to 
creditors so that the DOCA Proposal could be compared to the estimated liquidation outcome. 

Pursuant to these extensions, the Second Meeting must be convened on or before 28 August 2022. 
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The purpose of the Second Meeting is for creditors to: 

 resolve the future of Helios, which includes whether Helios should: 

− be returned to the control of the Director; or 

− execute a DOCA; or 

− be placed into liquidation. 

 consider and, if thought fit, approve the Administrators’ remuneration;  

 if creditors resolve to execute a DOCA, consider and, if thought fit, approve the Deed Administrators’ 
remuneration; or 

 if creditors resolve to wind up Helios, consider and, if thought fit: 

− approve the Liquidators’ remuneration; 

− appoint a committee of inspection;  

− authorise the Liquidators to destroy the books and records of Helios earlier than the standard statutory 
period; 

− authorise the Liquidators to compromise debts of Helios under Section 477(2A) of the Act; and 

− authorise the Liquidators to enter into agreements that may take longer than three months to complete 
under Section 477(2B) of the Act.  

The Second Meeting for Helios has been convened for 24 June 2022. Important information regarding the Second Meeting 
is set out below. 

 

A Form 529A ‘Notice of Second Meeting of Creditors’ is attached to this report, together with a Form 535 ‘Formal Proof of 
Claim’ and Form 532 ‘Appointment of Proxy‘.   

Creditors wishing to attend and participate in voting at the Second Meeting are required to complete and return 
Form 535 and Form 532 to this office by no later than 23 June 2022.  Creditors who have already lodged a Form 535 
do not need to complete a new form but are required to complete a Form 532 specifically for the Second Meeting if they 
intend to vote on resolutions. 

Whilst the technical place of the meeting is the offices of McGrathNicol Perth, Level 19, 2 The Esplanade, Perth WA 6000, 
the Second Meeting will be held virtually as a Zoom webinar and creditors will not be able to attend in person.  Creditors 
wishing to attend virtually should contact Antoine Cleuet of this office via email (acleuet@mcgrathnicol.com) or by phone 
on (08) 6363 7635 by 23 June 2022 to obtain particulars and detailed instructions regarding participation in the virtual 
meeting (noting that a completed Form 535 and Form 532 will be required). 

A person, or the proxy or attorney of a person who participates in the meeting by telephone, must pay any costs incurred 
by them in participating and is not entitled to be reimbursed for those costs from the assets of Helios.   

 

 

 

 

Particulars of Second Meeting of Creditors

Date Friday, 24 June 2022

Time 10:00 AM (AWST)

Technical place of meeting Level 19, 2 The Esplanade, Perth WA 6000

Method of attendance Via Zoom webinar only

Deadline for return of proofs of debt and proxy forms Thursday, 5:00 PM (AWST)

Electronic facilities available Yes

Meeting enquiries Antoine Cleuet (08) 6363 7635
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1.8 Committee of Inspection 

If creditors resolve that Helios be wound up, creditors may resolve to form a committee of inspection.  A committee can 
be useful to provide the Liquidators with a sounding board as to likely creditor views, and in approving any matters.  At 
the Second Meeting, creditors will be invited to consider whether a committee should be formed in the event Helios is 
wound up, and if so, to nominate and appoint the members.  If a DOCA proposal is accepted, a committee cannot be 
formed.  

1.9 Deed of Company Arrangement  

A DOCA is a binding arrangement between a company and its creditors governing how the company’s affairs will be dealt 
with and is one of the three outcomes which creditors may resolve to occur at the end of the Voluntary Administration 
process.  The Administrators have obtained four extensions of the convening period for the Second Meeting, inter alia, to 
allow additional time for a DOCA proposal that provides for a better outcome to creditors than liquidation to be 
formulated and presented.   

A binding DOCA proposal has been received which aims to provide a higher, more certain and faster return to creditors 
than liquidation by (i) making a $3.5 million Deed Fund available to creditors, (ii) reducing the overall quantum of 
creditors’ claims by certain related parties agreeing to subordinating their claims, and (iii) removes uncertainty and 
complexity by proposing commercial solutions to several contentious matters. 

In exchange (i) Participating Creditors will release their claims against Helios and MFFT on receipt of their dividend 
entitlement, (ii) certain assets that would otherwise be available to creditors in liquidation will be retained by MFFT, and (iii) 
investigations and potential claims in a liquidation that may increase the pool of funds available to creditors will not be 
pursued.    

At the Second Meeting, creditors will have the opportunity to vote on acceptance of the DOCA proposal.  Given the 
material impact this will have on future direction and the outcome for stakeholders and that the DOCA impacts individual 
creditors differently, the Administrators recommend all creditors participate in the Second Meeting.    

1.10 Investigations undertaken 

The Administrators have undertaken preliminary investigations into the affairs of Helios and MFFT with a view to 
understanding its history, financial performance and position, and any possible recoveries that may be available for 
creditors’ benefit should Helios be wound up at the Second Meeting.   

Potential recoveries from liquidator or other legal actions could increase the funds available to creditors.  Recoveries 
available to a liquidator may include preferential payments, insolvent trading claims, uncommercial transactions and the 
recovery of unreasonable related party transactions.  They may also include recoveries from other claims or choses in 
action that may be available to Helios.  

In summary, the key findings from the Administrators’ preliminary investigations are outlined in Section 7 of the Report are 
summarised below: 

 Due to the limited period, level of activity and liabilities incurred since Helios was incorporated and became 
trustee of MFFT, any insolvent trading claim against the Directors is likely to be uneconomical to pursue and no 
voidable transactions which could be pursued for the benefit of creditors have been identified; however 

 There are a number of other transactions which predate Helios’ appointment as trustee of MFFT which would be 
investigated further in liquidation and may lead to recovery action for the benefit of creditors or material change 
to the estimated outcome to creditors individually and overall.  

Should Helios be wound up at the Second Meeting, then the Liquidators will undertake further investigations and pursue 
liquidator and other recovery actions where appropriate and commercially viable to do so.   

If a DOCA is accepted by creditors at the Second Meeting, no further investigations will be undertaken, and claims 
identified will not be pursued for the benefit of creditors.  Accordingly, creditors should carefully balance this with 
the benefits of any proposed DOCA when determining their support for the DOCA and Helios’ future. 
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1.11 Likelihood of a dividend to creditors 

Notwithstanding the Directions Orders, material uncertainty around the outcome to creditors of MFFT remains, primarily 
due to the poor historical record keeping and its impact on whether BM&Y’s accounting for trust distributions can be 
sustained.  If it cannot, there are several possible liquidation outcomes, each resulting in (i) different UPE’s owing to 
different parties, (ii) differing beneficiary loans (where drawings by individuals exceeds their distribution entitlements) which 
may be recoverable for creditors, and (iii) in certain scenarios, potentially material tax liabilities for MFFT. 

Accordingly, the Administrators have estimated the likely return to creditors in four distinct liquidation scenarios and under 
the DOCA. Broadly: 

 Creditors incurred by the Former Trustee are estimated to receive between 13.7 and 60.0 cents in the dollar in 
liquidation, with the wide variance being a factor of whether UPE’s exist and whether there is a tax liability;   

 Under the DOCA, these creditors are estimated to receive 25.7 to 31.8 cents in the dollar (with one specific claim 
being paid in full). The low end of the estimated DOCA return exceeds the low end of each liquidation scenario.  
Potentially higher returns are estimated in liquidation, however, to achieve those estimates a number of events 
would need to be resolved favourably.   Accordingly, creditors should carefully balance the increased risk of 
achieving higher returns in liquidation versus the relative certainty of the DOCA;  

 If Delta ultimately satisfies the requirements to subordinate its Debt as a Related Party, the estimated return to 
creditors under the DOCA will increase to 38.0 to 49.8 cents in the dollar; and 

 There is no return estimated in a liquidation or DOCA in respect of liabilities incurred by Helios of the Trust which, 
pursuant to the Directions Orders, rank behind liabilities incurred by the Former Trustee. 

Due to the variability in potential outcomes and impact on individual creditors’ positions, creditors should consider their 
own positions and attend the Second Meeting. 

1.12 Recommendation 

At the Second Meeting of creditors to be held on 24 June 2022 and, creditors will be asked to make a decision by passing 
a resolution in respect of options available to them, namely being: 

 whether Helios be placed into liquidation; 

 whether Helios execute a DOCA; or 

 whether the Administration end and control of Helios be returned to the Director. 

The Administrators consider it is creditors best interest to execute the DOCA and therefore recommend that course of 
action to creditors for the following reasons:   

 the DOCA proposal provides greater certainty to all stakeholders and avoids significant complexity, delays and 
additional costs that are expected in liquidation; and 

 In the low scenario, the DOCA proposal is estimated to provide a higher return to creditors than each of the 
liquidation scenarios.  Whilst higher potential returns may be available in liquidation, they are significantly more 
uncertain in terms of timing and quantum. 

However, as noted above certain liquidation scenarios lead to claims by different creditors who are not directly 
benefited under the DOCA.  Accordingly, the Administrators strongly recommend that creditor assess their own 
position and attend the Second Meeting to participate in voting. 
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2 Updated DIRRI  

Prior to accepting the appointment as Administrators of Helios, the Administrators undertook a proper assessment of the 
risks to their independence in accordance with the law and applicable standards. This assessment identified no real or 
potential threats to their independence. The Administrators were not aware of any reasons that would prevent them from 
acting as Administrators.  

In accordance with section 436D of the Act and the ARITA Code of Professional Practice, a DIRRI reflecting the above was 
provided with the Administrators’ first communication to creditors, being notice of the first meeting of creditors and 
confirmed the Administrators’ independence, that there were no personal or professional relationships with Helios which 
results in a conflict of interest or duty, and that no indemnities have been received in relation to the appointment.  

Subsequent to the DIRRI being issued, the Administrators have been appointed: 

 Receivers of MFFT and its assets by the Federal Court on 6 September 2021 to secure and safeguard MFFT’s 
assets; and 

 Provisional Liquidators of Delta by the Supreme Court on 15 February 2022 to act as caretaker and report to the 
Supreme Court regarding Delta’s financial position. 

An updated DIRRI that reflects these appointments is attached at Appendix A, which reconfirms the Administrators’ 
independence and the absence of any personal or professional relationships which result in a conflict of interest or duty as 
a result of the additional appointments detailed above.  

The Administrators continue to monitor and assess their independence in respect of Helios as matters develop and further 
information becomes available. 
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3 Background  

3.1 History 

MFFT was established in October 1986.  Michael Fotios was the initial trustee of MFFT and, together with members of his 
family, was a beneficiary of the trust.  Since this time, MFFT has operated as a family trust, holding assets such as 
investments in property and shares and distributing income to beneficiaries. 

On 30 April 2019, Michael Fotios was declared bankrupt on application of the ATO.  In October 2019, Helios was 
incorporated and appointed trustee of MFFT.  Anthony Fotios (Michael Fotios’ brother) was initially appointed as the sole 
director of Helios, however, was replaced by Renee Fotios (Michael Fotios’ wife) on 19 May 2021. 

3.2 Company details 

The key particulars of Helios, as at 19 August 2021, being the date of the Administrators’ appointment, were as follows. 

 

3.3 Office holders 

The office holders of Helios since incorporation have been as follows:  

 

3.4 Shareholders 

Renee Fotios is the sole shareholder of Helios, holding 2 fully paid shares ($2.00).  

3.5 Security interests 

The following security interests are registered against Helios and MFFT on the PPSR: 

 

The Administrators make the following comments: 

 MM Legal Pty Ltd (trading as Mendelawitz Morton Commercial Lawyers) have advised that their security interest 
relates to the expected costs of legal service which were to be provided to Helios.  They have confirmed that all 

Company details

Details Description

Full name Helios Corporation Pty Ltd

ACN 636 970 771

ABN n/a

Director Renee Louise Fotios

Former company names n/a

Incorproation date 22 October 2019

Registered office Unit 1, 24 Mumford Place, Balcatta WA 6021

Principal place of business Unit 1, 24 Mumford Place, Balcatta WA 6021

Share Capital $2.00

Current and former officers

Office holder Postion held Status Appointment date Cease date

Anthony Fotios Director Former 22 October 2019 19 May 2021

Renee Fotios Director Current 19 May 2021 n/a

Carol New Secretary Former 26 October 2020 16 February 2021

Kate Stoney Secretary Current 16 February 2021 n/a

Summary of PPS registrations

Secured party Helios' ACN MFFT ABN Type

MM Legal Pty Ltd   All present and after acquired property, no exceptions

Renee Fotios   All present and after acquired property, no exceptions
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such costs were paid in full in advance and that they do not claim to be a creditor (secured or otherwise) of 
Helios or MFFT.  Accordingly, their registration has been removed from the PPSR; and 

 Renee Fotios’ security interest relates to $35,054 advanced to Helios to meet legal costs pursuant to a loan 
agreement dated August 2021.  The Administrators have sighted evidence confirming the funds were advanced by 
Ms Fotios to Helios and have reviewed the loan agreement and supporting documents and consider that Ms 
Fotios’ claimed security interest is valid and enforceable.  Pursuant to the Federal Court orders in the Directions 
Application, this claim sits within Helios’ right of exoneration and ranks above unsecured liabilities incurred by 
Helios, but behind all liabilities (secured or unsecured) incurred by the Former Trustee.    

3.6 Books and records 

The Administrators are required to provide an opinion as to whether the books and records of Helios were maintained in 
accordance with section 286 of the Act, which requires that companies maintain financial records that: 

 correctly record and explain their transactions and financial position and performance; and 

 would enable true and fair financial statements to be prepared and audited. 

Failure to maintain books and records in accordance with section 286 of the Act is a rebuttable presumption of insolvency, 
which can be relied upon by a liquidator in an application for compensation for insolvent trading or recovery of other 
insolvent transactions.  Accordingly, the state of the books and records for Helios are material to creditors’ decisions 
concerning the future of Helios. 

As noted earlier, Helios was incorporated and appointed trustee of MFFT in October 2019.  At this time, MFFT’s books and 
records and accounts had not been maintained by the Former Trustee since at least 30 June 2008.  In particular:   

 MFFT’s MYOB management accounts were incomplete and did not comprehensively or, at times, accurately record 
and explain transactions which MFFT had entered into; 

 MFFT had not prepared general or special purpose financial statements since at least 30 June 2008; 

 MFFT had not prepared and finalised income tax returns since at least 30 June 2008.  We note that draft income 
tax returns had been prepared for certain years after this period, however, they do not appear to have been 
finalised and we understand were inadvertently lodged ‘in draft’ with the ATO; and 

 Generally, comprehensive source documents and records were not maintained by MFFT since at least 30 June 
2008. 

Following its appointment as trustee, Helios engaged BM&Y to bring MFFT’s accounts and tax returns up to date.  In early 
2021, BM&Y completed 13 years of financial statements and tax returns over a circa three-month period.  Notwithstanding 
BM&Y’s significant effort in this respect, there were material deficiencies in MFFT’s underlying source documents and 
records, which necessitated BM&Y making a number of assumptions to finalise the accounts.   

Accordingly, whilst the accounts and tax returns have been updated, to the extent possible based on the available 
information, there remains a high degree of uncertainty over the accuracy and reliability of MFFT’s accounts and overall 
financial position.  

We set out below the Administrators’ detailed comments regarding the MFFT’s books and records: 

 

Books and Records Administrators Comments 

Accounting files and associated 
working papers 

MFFT attempted to maintain its management accounts in the MYOB accounting 
package.  However, whilst certain transactions were recorded in this software, the 
data was generally inconsistent, incomplete and, at times, inaccurate and limited 
source and supporting documents were maintained.  Further, it appears that no 
month or year-end procedures were completed to finalise management accounts 
and data had been amended by different people over time. 

Accordingly, there are inadequacies in the MYOB accounts and only limited 
reliance can be placed thereon. 
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Books and Records Administrators Comments 

Financial statements and working 
papers 
 

MFFT did not prepare annual general or special purpose financial statements from 
at least 30 June 2008 through to Helios’s appointment as trustee in 2019. 

Whilst BM&Y were engaged in late 2020 to bring MFFT’s financials up to date, 
due to the significant period outstanding, lack of source and supporting 
documentation and the issue highlighted above with MFFTs’ MYOB management 
accounts, BM&Y were required to make a number of assumptions in order to 
finalise the accounts.  Accordingly, there is a high degree of uncertainty regarding 
the accuracy and integrity of the accounts.  

Bank records including account 
statements, cheque and deposit 
books 

Limited source documentation was maintained by MFFT to record and explain 
its transactions which is a key contributing factor to the lack of accuracy and 
reliability of MFFT’s management accounts and financial statements. 

Creditor and debtor information Limited source documentation was maintained by MFFT to record and explain 
its transactions which is a key contributing factor to the lack of accuracy and 
reliability of MFFT’s management accounts and financial statements. 

Shareholdings/beneficiaries Whilst MFFT’s MYOB accounts and financial statements record various UPE’s as 
owing to beneficiaries, it appears that MFFT failed to make or record annual 
distributions to beneficiaries. Accordingly, BM&Y were required to make 
assumptions based on a generic, handwritten distribution note regarding 
beneficiary distributions and as such there is significant uncertainty over the 
actual position of each beneficiary.  

Trust deeds The Administrators received all executed MFFT trust deeds, including any 
variations to the trust deeds. 

In conclusion, the Administrators consider that: 

 The Former Trustee failed to ensure MFFT maintained appropriate books and records and accounts over a 
sustained period (circa 13 years) and, as a result, there is significant uncertainty over MFFT’s accounts and its 
overall financial position; and 

 Since its appointment as trustee of MFFT, Helios has generally maintained adequate books and records in 
accordance with section 286 of the Act and has made significant efforts to bring MFFT’s accounts and records up 
to date and therefore it is doubtful that the rebuttable presumption of insolvency will be available in respect of 
Helios’s period as trustee.  However, due to the material deficiencies in MFFT’s record keeping during the Former 
Trustees term, there is significant uncertainty regarding the accuracy of MFFT’s accounts and its overall financial 
position. 

 

3.7 Factors contributing to financial difficulties 

Notwithstanding their deficiencies, the books and records of MFFT record that material amounts may be due to Michael 
Fotios for, amongst other things, UPE’s.  In April 2019, Michael Fotios was declared bankrupt on the petition of the ATO, 
following which, the Trustee sought to recover the amount recorded as owing to Mr Fotios and ultimately commenced 
proceedings in the Federal Court of Australia regarding same. 

These proceedings precipitated BM&Y’s engagement and ultimately lead to the Director forming the view that Helios was 
insolvent, or likely to become insolvent, and resolving to appoint the Administrators. 
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4 Historical financial performance and position of MFFT  

As noted previously, Helios operated solely as the trustee of MFFT and did not trade in its own right.  On its appointment 
as trustee, Helios took custody of MFFT’s assets and assumed responsibility for liabilities incurred by the Former Trustee in 
that capacity.  Accordingly, the finances of MFFT and Helios are inextricably linked and MFFT’s financial position and 
performance is presented herein for creditors to better understand the financial history of MFFT and Helios. 

We note that the information provided is based on the financial statements prepared by BM&Y.  As noted, and 
notwithstanding BM&Y’s significant effort to bring MFFT’s financial accounts up to date, there is significant uncertainty over 
MFFT’s accounts and its overall financial position due to MFFT’s long running failures to maintain appropriate records during 
the Former Trustee’s tenure.  

The Administrators have not carried out an audit, nor verified the accounts in preparation of the summarised profit and 
loss and balance sheets.  Accordingly, no warranty of accuracy or reliability is provided by the Administrators in respect of 
MFFT’s historical financial information. 

4.1 Profit and loss  

MFFT’s financial performance for the period FY08 to FY21, being the period for which BM&Y prepared accounts, is 
summarised in the table below. 

 

The Administrators make the following comments regarding MFFT’s historical financial performance: 

 MFFT’s revenues include income generated by Michael Fotios personally, such as director and consulting fees, and 
income generated from investment activities, such as dividends and capital gains achieved on share sales. 

 Expenses include costs of income production (such as telephone, stationery and IT costs), interest on borrowings 
and accounting and legal expense. 

 Overall, MFFT typically generated profit of several hundred thousand dollars per annum from Michael Fotios’ 
personal services, interest and dividends.  Profit was significantly higher in certain years where investments were 
sold at material capital gains, such as in FY10, FY12, FY13 and FY17.   

 Based on BM&Y’s accounting, MFFT profits were allocated to beneficiaries annually through increase to their UPE 
accounts (which were subsequently reduced via drawings).  In accordance with a generic, handwritten distribution 
instruction, these profits were primarily allocated to Michael and Renee Fotios, however, some smaller amounts 
were allocated to other family members in certain years. These distributions and the resulting UPE accounts are 
discussed further at section 5.2.7. 

MFFT - Profit and Loss

$'000 FY08 FY09 FY10 FY11 FY12 FY13 FY14 FY15 FY16 FY17 FY18 FY19 FY20
FY21 
YTD Total

Revenue

Share sales/dividends 112 311 2,641 325 2,611 3,038 677 6 366 1,077 (2) (55)  -  - 11,106

Consulting/Director fees 244 211 317 457 255 300 392 595 305 399 259 104  -  - 3,838

Other  - 38 5 94 107 80 126 221 132 64 153 150 64  - 1,233

Total income 356 559 2,964 876 2,972 3,418 1,194 822 802 1,541 410 199 64  - 16,177

Expenses

Interest (74) (42) (17) (16) (19) (57) (30) (31) (87) (191) (251) (110) (126)  - (1,051)

Legal and accounting (0)  - (1)  -  -  - (31) (3) (9) (11) (71) (170) (185) (148) (630)

Other (23) (11) (22) (42) (10) (43) (18) (14) (22) (23) (14) (6) (7) (15) (271)

Total expenses (97) (53) (40) (58) (29) (100) (78) (48) (117) (225) (336) (287) (318) (164) (1,951)

Net profit/(loss) 258 506 2,923 818 2,943 3,317 1,116 774 685 1,315 75 (88) (254) (164) 14,226

Notional distributions

Michael Fotios 172 341 1,605 603 1,594 1,799 729 679 424 690 216 36 (117)  - 8,770

Renee Fotios  - 140 1,311 188 1,349 1,518 386 96 130 312  -  -  -  - 5,430

Other  - 14 8 27  -  -  -  - 131 313  -  -  -  - 493

Carried forward 86 12  -  -  -  -  -  -  -  - (142) (124) (136) (164) (467)

Total 258 506 2,923 818 2,943 3,317 1,116 774 685 1,315 75 (88) (254) (164) 14,226
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4.2 Balance sheet 

MMFT’s financial position for the period FY08 to FY21 is summarised in the following table: 

 

The Administrators make the following comments in relation to MFFT’s financial position: 

 MFFT’s primary assets were shares and investments in listed entities, private companies and partnerships, which 
were generally carried in its accounts at cost.  In addition, there are various accounts and loans receivable due 
from related and closely associated entities.  

 MFFT’s main liabilities are (i) trade creditors, which are relatively low and mainly relate to legal and professional 
advisors, (ii) a potential GST liability on personal service income charged by MFFT (note this is uncertain as MFFT 
never registered for nor reported GST despite a prima facie obligating to do so), (iii) loans payable to various 
related and closely associated entities, and (iv) borrowings relating to the acquisition of shares and property 
investments which were repaid in FY20 via the sale of a property owned by Michael and Renee Fotios personally 
(refer 5.2.2). 

 Under BM&Y’s accounting, annual profits were allocated to beneficiaries, MFFT did not carry forward any net 
assets and accumulated a net asset deficiency from FY18 onwards when losses began to be incurred.  However, as 
beneficiaries did not draw their allocated annual profit in full, this resulted in the accumulation of UPE’s 
purportedly owing to beneficiaries (being the cumulative profit allocated to each beneficiary and less their 
drawings).  These amounts are recorded as liabilities on MFFT’s balance sheet but effectively represents net 
assets/assets which remain invested on behalf of beneficiaries as detailed in the table below. UPE’s are discussed 
in more details at section 5.2.7 of this report: 

  

MFFT - Balance sheet

$'000 FY08 FY09 FY10 FY11 FY12 FY13 FY14 FY15 FY16 FY17 FY18 FY19 FY20
FY21 
YTD

Current assets

Cash 0.0 0.1 0.7 4.6 4.4 4.4 4.5 0.8 0.7 0.6 0.5 0.5 0.8 0.8

Receivables 66 165 285 446 32 43 115 226 68 72 72 72 86 104

Loans  - 139 31 236 277 669 2,384 2,585 1,209 1,083 1,974 1,341 1,367 1,347

Shares 627 621 1,810 1,682 2,611 4,252 4,403 4,379 6,795 6,698 6,657 5,800 5,837 5,837

Investments 771 465 1,516 1,522 1,614 1,518 1,556 1,225 1,265 1,287 1,320 1,346 1,357 1,357

Other current assets 1.1 0.8 0.4 0.1  -  -  -  -  -  -  -  -  -  - 

Total assets 1,465 1,391 3,643 3,891 4,539 6,489 8,463 8,415 9,338 9,140 10,024 8,560 8,648 8,646

Current liabilities

Trade creditors  -  -  -  -  - (1.7) (32) (36) (21) (35) (107) (136) (233) (327)

GST (94) (114) (145) (191) (212) (236) (271) (330) (366) (404) (440) (443) (431) (415)

Loans  -  - (136) (17) (523) (1,726) (1,636) (1,139) (1,920) (3,118) (4,146) (2,914) (3,243) (3,327)

Borrowings (1,218) (742) (514) (536) (354) (251) (517) (509) (526) (528) (536) (531)  -  - 

UPE's (166) (535) (2,848) (3,148) (3,450) (4,274) (6,007) (6,402) (6,505) (5,054) (4,937) (4,802) (5,142) (5,142)

Total liabilities (1,477) (1,391) (3,643) (3,891) (4,539) (6,489) (8,463) (8,415) (9,338) (9,140) (10,166) (8,825) (9,050) (9,211)

Net assets/(liabilities) (12) 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 (142) (265) (402) (565)

MFFT - UPE Balances

$'000 FY08 FY09 FY10 FY11 FY12 FY13 FY14 FY15 FY16 FY17 FY18 FY19 FY20
FY21 
YTD Total

Michael Fotios

Profit allocated 172 341 1,605 603 1,594 1,799 729 679 424 690 216 36 (117)  - 8,770

Net drawings 62 (133) (382) (272) (1,931) (2,179) 26 (248) (368) (1,209) (209) (189) 196  - (6,836)

Closing balance 161 369 1,592 1,924 1,586 1,207 1,962 2,393 2,448 1,929 1,936 1,784 1,862 1,862 1,862

Renee Fotios

Profit allocated  - 140 1,311 188 1,349 1,518 386 96 130 312  -  - 267  - 5,697

Net drawings (86) (89) (215) (142) (594) (223) (124) (151) (177) (1,537) (67) (41) (3)  - (3,448)

Closing balance (326) (275) 821 866 1,622 2,917 3,179 3,124 3,077 1,853 1,786 1,745 2,009 2,009 2,009

Other

Profit allocated  - 14 8 27  -  -  -  - 131 313  -  -  -  - 493

Net drawings 142 96 (13) (105) (116) (90) 714 20 (37) (21) (57) 59 (3)  - 589

Closing balance 330 440 436 358 241 151 865 885 980 1,272 1,215 1,273 1,271 1,271 1,271

Total UPE's 166 535 2,848 3,148 3,450 4,274 6,007 6,402 6,505 5,054 4,937 4,802 5,142 5,142 5,142
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5 Assets & Liabilities 

The affairs of Helios and MFFT are inextricably linked.  Accordingly, MFFT’s assets and liabilities at the date of the 
Administrators’ appointment are summarised and discussed below. 

 

5.1 Assets 

5.1.1 Cash  

The Administrators wrote to MFFT’s bankers and all other major Australia financial institutions to confirm and secure cash 
held.  In total, accounts with a collective balance of $7,066 were identified, frozen and ultimately transferred to the 
Administration bank account.  No further realisations from cash are expected. 

5.1.2 Accounts receivable  

MFFT’s MYOB records invoices receivable of $71,408 from several related entities, all of which relate to consulting and 
director services provided by Michael Fotios.  The Administrators have written to each of these debtors to confirm the 
amount owing, however, at the time of writing limited responses have been received.   

The above excludes invoices totalling $1,568,500 which were previously recorded as owing by Delta to MFFT, which related 
to various director and consulting services provided by Michael Fotios to related parties and associated entities.  These 
services were invoiced to Delta then ‘on charged’ to the ultimate recipient.  Due to uncertainty and a lack of information, 
BM&Y assumed these invoices could be set-off against various other amounts due by Delta (refer section 5.2.4) when they 
prepared the updated accounts, however, they acknowledge this may not be an appropriate accounting treatment.   

If Helios is placed into liquidation, this offset will need to be considered further. One possible outcome is that the offset 
cannot be maintained and therefore the invoices will remain payable by Delta to MFFT, and Delta will have an increased 
claim against MFFT.   

 

MFFT - Assets and liabilities

$'000 Ref. Low High

Assets

Cash 5.1.1 0.8 7.5 7.1 7.1

Accounts receivable 5.1.2 71.4 71.4 49.4 1,155.1

Pre-paid legal fees 5.1.3 32.8 25.0  -  - 

Loans receivable 5.1.4 1,346.9 1,235.3 806.0 1,021.5

Shares - Listed 5.1.5 3,829.3 3,829.3 618.0 845.1

Shares - Unlisted 5.1.6 2,007.0 2,007.0  - 90.0

Mumford Place Partnership Interest 5.1.7 670.7 670.7 1,000.0 1,100.0

Bluewater Living Unit Trust Interest 5.1.8 686.5 686.5 1,370.0 1,610.0

Total assets 8,645.2 8,532.6 3,850.5 5,828.8

Liabilities

Right of Recoupment 5.2.1 (534.8) (534.8) (534.8) (534.8)

Trade creditors 5.2.2 (327.3) (302.6) (325.8) (296.2)

Loans payable 5.2.3 (3,326.9) (3,488.1) (2,142.5) (3,711.0)

Secured Loan 5.2.4  -  - (35.1) (35.1)

ATO 5.2.5 (414.8) (389.4) (839.1) (231.1)

UPE's 5.2.6 (4,607.5) (4,607.5) (6,657.2) (6,657.2)

Total liabilities (9,211.3) (9,322.4) (10,534.5) (11,465.3)

Surplus/(Deficiency) (before costs) (566.0) (789.7) (6,684.0) (5,636.6)

BM&Y 
Financials

30 Nov-20
MYOB 

19 Aug-21

Administrators' ERV
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To reflect the variability in the outcome due to the above, the Administrators have assumed Delta can maintain set-off in 
the low scenario and other debtors are realised at 90% of book value.  In the high scenario, it is assumed set-off cannot be 
maintained and an estimated recovery assumption of 70% has been applied to the Delta invoices (noting Delta is in 
Provisional Liquidation) and full recoveries are assumed from other debtors.   

 

5.1.3 Pre-payments  

MFFT’s MYOB records prepayments of $25,041 relating to legal services.  The Administrators have written to the solicitors 
who are recorded as receiving these prepayments and both have confirmed that all prepayments have been fully utilised, 
and no amounts are refundable to MFFT.  

5.1.4 Loans receivable  

MFFT’s books and records disclose loans receivable of $1,235,336 due from various related parties and associates.  In 
additional, there are also several material potential loans receivable which are not reflected in MFFT’s accounts, as detailed 
in the following table: 

 

 

MFFT - Accounts receivable

$'000 Low High

Horseshoe Metals Limited 11.0 11.0 9.9 11.0

Redbank Copper Limited 26.4 26.4 23.8 26.4

Northern Star Resources Limited 14.2 14.2 12.8 14.2

Investmet Limited (In Liquidation) 19.8 19.8 3.0 5.5

Total Book Value 71.4 71.4 49.4 57.2

Delta Resources Management Pty Ltd 1,568.5 1,568.5  - 1,098.0

Total 1,639.9 1,639.9 49.4 1,155.1

BM&Y 
Financials

30 Nov-20

Administrators' ERV
MYOB 

19 Aug-21

MFFT - Loans receivable

$'000 Notes Low High

Alan Still 55.2 55.2  - 27.6

Crixus Pty Ltd 0.1 0.1  -  - 

Hades  - 0.6  -  - 

John Featherby 100.0 20.0 18.0 20.0

Lantech Developments Pty Ltd 201.0 201.0  - 100.5

Malachite Nominees Pty Ltd 0.8 0.8  -  - 

Michael Jardine 10.0 10.0  - 5.0

Pegasus Metals Ltd 88.8 92.9 83.6 92.9

Redbank Copper Limited 266.7 266.7 240.1 266.7

Scorpion Minerals Ltd 391.8 355.5 320.0 355.5

Investmet Limited (In Liquidation) 2. 56.3 56.3 8.4 15.8

Mulgura Minerals Limited (Deregistered) 2. 19.3 19.4  -  - 

Whitestone Mining Services (In Liquidation) 2. 156.9 156.9 6.3 7.8

Total Book Value 1,346.9 1,235.3 676.4 891.9

Eastern Goldfields Creditors Trust 3. 1,004.6 1,004.6 129.6 129.6

Renee Fotios - Elliot Road/Apollo Adjustment 4. 2,722.5 2,722.5  - unknown

Renee Fotios - Elliot Road/UPE Adjustment 4. 1,364.4 1,364.4  - unknown

Total 6,438.3 6,326.8 806.0 1,021.5

MYOB 
19 Aug-21

1.

BM&Y 
Financials

30 Nov-20

Administrators' ERV
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Notes: 

1. Circa $1.0 million is recorded as due form 10 related parties and associates of MFFT.  The Administrators have written to these 
partis and, having regard to their responses and the age and nature of the amounts due, estimate between nil and $561,855 is 
recoverable. 

2. A further $232,538 is due from related parties which are in liquidation or have been de-registered.  Accordingly, no recovery is 
estimated from these amounts, however, it is possible a return to unsecured creditors may be paid in respect on Investmet and 
Whitestone 

3. MFFT records previously disclosed a loan of $1,006,604 as due from EGS.  This loan was offset against a loan due to Investmet 
based on instructions provided to BM&Y when the accounts were updated.  Administrators were appointed to EGS, and a creditors 
trust was subsequently accepted which provided for a dividend of $129,649 to MFFT which has been realised by the Receivers.   

4. In 2016 Renee Fotios acquired a property located on Elliot Road, Trigg for circa $4.0 million which has subsequently been utilised 
as her personal residence.  This purchase of this property was funded via the sale of shares held by MFFT ($1,364,362) and Apollo 
($2,722,492) which were originally accounted for in MFFT’s records as loans from MFFT to Ms Fotios.  However, Ms Fotios has 
subsequently advised that: 

 the Apollo monies were a loan to her directly and were erroneously recorded as loan in MFFT’s records as Apollo did 
not have a bank account and therefore utilised MFFT’s bank account to facilitate the transfer; and  

 $1,097,020 of the MFFT monies were repaid by a related party, Azurite, and the balance of $267,342 was to be treated 
as ‘drawings’ or a reduction to the UPE recorded as owing to Ms Fotios. 

The Administrators’ investigations into these transactions are continuing and, due to the uncertainty regarding key facts and 
complexity of the arrangements, it is not possible to determine if an amount remains due by Ms Fotios and, if so, estimate the 
amount that is likely to be recovered. 

5.1.5 Shares and options - Listed 

MFFT holds a portfolio of shares and options in ASX listed entities.  These investments are carried in MFFT’s accounts at an 
aggregated cost of $3,829,254, however, the current realisable value (based on market prices as at 16 June 2022) is between 
$0.7 and $0.95 million as detailed in the following table.  

 

Notes: 

1. The high scenario is based on market values as at 14 June 2022, whilst the low scenario incorporates a 10% discount to reflect 
general market risk.  

2. The exercise price of these options ($0.12) is significantly above the current market price.  Accordingly, no realisation is expected 
however the Administrators will continue to monitor the position and realise value if possible. 

 

 

MFFT - Shares and options (listed)

Price Book value MYOB

$000 Note 16-Jun-22 30 Nov-20 19-Aug-21 Low1 High1

Shares

Redbank Copper Limited 2,590,000 $0.026 259.0 259.0 60.6 67.3

Scorpion Minerals Limited 5,441,244 $0.072 405.4 405.4 352.6 391.8

Ora Banda Mining Limited 1,132,432 $0.026 2,548.0 2,548.0 26.5 29.4

Horseshoe Metals Limited 2. 12,294,642 $0.029 616.9 616.9 178.3 356.5

Norwood Systems Limited 2 $0.013  -  -  -  - 

Total shares (listed) 21,458,320 n/a 3,829.3 3,829.3 618.0 845.1

Options

Scorpion Minerals Limited 3. 1,099,351 n/a  -  -  -  - 

Total shares and options (listed) 22,557,671  - 3,829.3 3,829.3 618.0 845.1

Administrators' ERV

# of shares
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5.1.6 Shares - Unlisted 

MFFT also holds shares in various unlisted entities which are carried at cost of $2,007,747.  As the market for such shares is 
limited, the Administrators estimate circa $90,000 is realisable, as shown in the following table. 

 

Notes: 

1. Altus Renewables is an unlisted public company of which MFFT holds circa 1.2%.  The Administrators have written to Altus to 
explore the sale of shares, however, no response has been received.  Evidence provided to the Experts indicates MFFT’s shares 
may be worth up to $90,000.  The Administrators estimate between nil and $90,000 may be realised from these shares.  

2. MFFT’s books and records details an investment in Fibonacci Global at a cost of $73,467 which the Administrators understand is 
an offshore payment services business.  However, they do not have any information to identify, support or realise this investment 
and, accordingly, no recovery is estimated in a low scenario. 

3. MFFT holds 76% of Delta Resource Management Pty Ltd (Delta), which is a related service company by way of the Fotios Family’s 
mutual involvement.  Unfortunately, Delta’s sole director passed away and Delta’s financial position was uncertain.  Accordingly, 
the Receivers commenced a Court application to have provisional liquidators appointed to Delta to (i) preserve its assets and 
maintain the status quo, and (ii) report back to the Court regarding Delta’s asset and liability position and overall solvency. At the 
time of writing, the Administrators do not expect to realise any value for the Delta shares.   

4. Other shares are held in entities which are in liquidation.  As these entities are insolvent, the shares are considered worthless, and 
no amounts are expected to be realised. 

5.1.7 Mumford Place Partnership Interest 

MFFT and the McSweeney Family Trust acquired 24 Mumford Place via a partnership in circa 2006 with a view to 
subdividing and selling the two rear warehouse units and retaining the front office space.  The rear lots were subdivided 
and sold as planned and the capital gains generated were distributed to the partners.  The Partnership continues to retain 
the front office space (Lot 1) which is occupied by various related parties on an undocumented basis. 

A sales proposal provided by the Director includes an appraisal for the property of $1.9 million to $2.2 million (excluding 
GST), half of which the Administrators estimate will be available to MFFT resulting in an estimated realisable amount of 
$0.95 million to $1.1 million.  The Receivers have obtained an independent valuation of the property which generally 
accords with this appraisal, but which they cannot disclosed due to commercial sensitivity.  

5.1.8 Bluewater Living Unit Trust 

The Bluewater Living Unit Trust, in which MFFT holds a 20% interest, was established in January 2010 for the purpose of 
acquiring and developing a property at 3-7 Reserve Street, Scarborough. 

The Director has advised that, notwithstanding the terms of the Trust, MFFT was entitled to retain an apartment in the 
development which is still held.  However, as MFFT failed to meet a required funding commitment, Bluewater arranged a 
loan for this commitment which was secured via a mortgage against MFFT’s apartment. 

The Director advises that MFFT’s apartment is estimated to be worth $2.4 million and have provided a loan statement 
showing the current value of the mortgage against the apartment is circa $790,000.  Accordingly, the Administrators 
estimate $1.6 million will be realisable in the high scenario. In the low scenario a 10% discount to the sale price has been 
assumed ($2.1 million sale price), which results in a net realisable amount of $1.4 million. 

  

MFFT - Unlisted shares

$000 Notes # of shares Low High

Altus Renewables Limited 1. 1,200,000 1.2% 300.0 300.0  - 90.0

Fibonacci Global 2.  - 0% 73.5 73.5  - unknown

Delta Resources Management Pty Ltd 3. 760 76%  -  -  -  - 

Investmet Limited (In Liquidation) 4. 10,010,003 45% 1,011.3 1,011.3  -  - 

Target Energy Limited (In Liquidation 4. 1,063,347 n/a 622.2 622.2  -  - 

Total unlisted shares 12,274,110 2,007.0 2,007.0  - 90.0

Administrators' ERV
BM&Y Financials

30 Nov-20
MYOB 

19 Aug-21
% of 

company
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5.2 Liabilities 

5.2.1 Right of Recoupment 

In November 2019, the Bankruptcy Trustees sold a property (Kathleen St, Trigg) which was owned by Michael and Renee 
Fotios personally.  MFFT had a secured a loan of $534,800 against this Property which was required to be paid in full at 
settlement of the sale. 

Accordingly, a trust liability was discharged from personal assets and therefore Michael Fotios’ bankrupt estate and Ms 
Fotios have a right of recoupment of $267,400 each against the trust assets for the part of the trust debt which was re-
paid from their share of the sale proceeds.  

On 2 June 2022, the Federal Court confirmed that the claim by the Bankruptcy Trustees ranks equally with their wider right 
of exoneration against MFFT’s assets and that Ms Fotios claim will be included in the Bankruptcy Trustee’s right of 
exoneration to MFFT’s assets.   

5.2.2 Trade Creditors 

MFFT’s MYOB records trade creditors of $302,616.  The Administrators have not called for formal proofs of debt or 
adjudicated creditors’ claims, but estimate total trade creditors claims will be between $296,181 and $325,799 as detailed in 
the below table. 

 

Notes: 

1. A number of creditors have confirmed there are no amount owing to them, notwithstanding MFFTs’ MYOB records.  

2. Amounts owing by MFFT to Delta relate to unpaid invoices for bookkeeping fees and cross charging of salaries paid by Delta.  It 
is unclear why these amounts were not set-off against other debts due between the parties consistent with the treatment of 
invoice owing by Delta to MFFT. 

3. In the low scenario a contingency of 10% has been included to reflect that claims often increase when formal proofs of debt are 
requested.   

5.2.3 Loans payable 

MFFT’s MYOB records loans due to various related parties of $3.5 million.  In addition, there may also be further loans 
outstanding of up to $3.4 million, depending on the ultimate treatment of several transaction which the Administrators are 
reviewing.  As noted at 5.2.3, the Administrators have not yet called for formal proofs of debts or adjudicated creditors’ 
claims.  Accordingly, the final quantum of loans payable may change when this work is undertaken.   

MFFT - Trade creditors

$'000 Notes Low High

Anthony Fotios (0.2) (0.2) (0.2) (0.2)

ASIC (0.4) (0.4) (0.4) (0.4)

Cove Legal 1. (3.3)  -  -  - 

Delta Resources Management Pty Ltd 2. (208.3) (233.5) (233.5) (233.5)

Dentons Legal (16.4) (16.4) (16.4) (16.4)

Mendelawitz Morton 1. (25.6)  -  -  - 

Michael Fotios (11.5) (11.5) (11.5) (11.5)

Murfett Legal 1. (6.4) (6.4)  -  - 

Pitcher Partners (40.8) (19.8) (19.8) (19.8)

Squire Patton Boggs (4.4) (4.4) (4.4) (4.4)

Whitestone Mining Services (In Liquidation) (10.2) (10.2) (10.2) (10.2)

Contingency 3. n/a n/a (29.6)  - 

Total trade creditors (327.3) (302.6) (325.8) (296.2)

BM&Y Financials
30 Nov-20

Administrators' ERV
MYOB 

19 Aug-21
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Notes: 

1. Whilst MFFT’s accounts record a loan of circa $1.2 million as owing to Azurite, as detailed at 5.1.4, the Director has advised that 
the underlying cash payments to MFFT which make up this loan were part repayment of a loan owed by her personally in relation 
to the purchase of the Elliot Road property.  This transaction is under review by the Administrators and accordingly it is unclear 
whether Azurite is a bona fide creditor of MFFT. 

2. MFFT’s MYOB records report a loan of $2.2 million owing to Delta, which comprises:  

 underlying transactions of circa $1.8 million, for items such as cash transfer, payment of expenses by MFFT, and shares 
purchased on each other’s behalf, which prima facie and subject to adjudication appear to be correctly recorded as a 
loan; 

 funding of circa $112,000 relating to legal fees which appear to have been paid by Delta, to solicitors retained by Delta 
in respect of service provided to Delta.  Accordingly, it is unclear why these payments are recorded in MFFT’s accounts 
and why they have been accounted for as a loan due to Delta; 

 the offset of the $1.5 million accounts receivable owing by Delta discussed at 5.1.2 which, if valid, has the effect of 
reducing the quantum of the loan purportedly owing to Delta; and 

 the reallocation of $1.8 million from Michael Fotios’ UPE to the Delta loan account by BM&Y based on the assumption 
that a personal loan owing by Michael Fotios to Delta is a trust liability.  Whilst this adjustment is still under review by 
the Administrators, ultimately it does not change the total quantum of MFFT’s debts, only the party to which they are 
owing, as detailed in the alternate High scenario in the table below.  

Subject to how each of the above transactions and issues are resolved, the potential range of outcomes and values adopted in 
Administrators’ ERV are as follows: 

 

3. As detailed at 5.1.4, in 2016 Renee Fotios acquired a property at Elliot Road, Trigg which was funded, inter alia, by monies advanced 
to her from Apollo and which was initially recorded in MFFT’s accounts as a loan from Apollo to MFFT and then a loan from MFFT 
to Ms Fotios.  However, Ms Fotios has advised that she considers the loan was directly from Apollo to herself and was only 
reflected in MFFT accounts as Apollo did not have a bank account and accordingly MFFT’s bank account was utilised for 
convenience.  The Administrators’ investigations into these transactions are continuing.  

4. MFFT’s previously recorded a loan of circa $647,000 owing to Investmet, however, as detailed at section 5.1.4, this loan was offset 
against a loan receivable from EGS based on instruction provided to BM&Y by MFFT’s CFO.  Given MFFT has received its full 
dividend entitlement from the EGS Creditors’ Trust, there is no downside to MFFT from this transaction, however, the Administrators 

MFFT - Loans payable

$000 Notes Low High

Azurite 1. (1,180.4) (1,176.1) (1,176.1) (1,176.1)

George Fotios  - (75.0) (75.0) (75.0)

Phil Hammond  - (0.6) (0.6) (0.6)

Delta Resources Management Pty Ltd 2. (2,146.5) (2,236.4) (243.5) (1,812.0)

Subtotal (3,326.9) (3,488.1) (1,495.2) (3,063.7)

Apollo - Elliot Road/Renee Fotios Adjustment 3. (2,722.5) (2,722.5)  - unknown

Investmet Pty Ltd (In Liquidation) 4. (647.3) (647.3) (647.3) (647.3)

Total Loans payable (6,696.7) (6,858.0) (2,142.5) (3,711.0)

BM&Y 
Financials

30 Nov-20

Administrators' ERV
MYOB 

19 Aug-21

MFFT - Delta Loan Account

$000
MYOB 

19 Aug-21 Low High High (Alt)

Underlying Transactions (1,812) (1,812) (1,812) (1,812)

Delta Legal Fees (112)  -  -  - 

Delta Accounts Receivable offset 1,569 1,569  -  - 

BM&Y Loan Adjustment (1,881)  -  - (1,881)

(2,236) (243) (1,812) (3,693)
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note that Investmet is in liquidation and its Liquidators will have an obligation to submit a proof of debt for this loan if they 
consider it is due and payable and therefore a liability has been included in the high and low scenarios. 

5.2.4 Secured Loans 

As detailed at 3.5, Renee Fotios’ registered a security interest relating to a $35,054 advance to Helios to meet legal costs 
pursuant to a loan agreement dated August 2021.  The Administrators have sighted evidence confirming the funds were 
advanced by Ms Fotios to Helios and have reviewed the loan agreement and supporting documents and consider that Ms 
Fotios’ claimed security interest is valid and enforceable.  

Pursuant to the Federal Court orders in the Directions Application, this claim sits within Helios’ right of exoneration and ranks 
above unsecured liabilities incurred by Helios, but behind all liabilities (secured or unsecured) incurred by the Former Trustee.    

5.2.5 ATO 

MFFT has never registered for, reported or remitted GST despite its prima facie meeting the criteria where it is legally required 
to do so.  Accordingly, BM&Y accrued a potential GST liability of $414,844 when they prepared the updated accounts, 
however, there is some uncertainty regarding the basis on which this liability should be calculated (ie. cash versus accrual).   

Accordingly, the Administrators engaged BM&Y to prepare an estimate of the likely GST liability due to ATO based on 
different sets of assumptions.  This work indicated an underlying GST liability of between $231,075 and $355,780, depending 
on whether cash or accruals accounting should be utilised for GST purposes.  BM&Y were also asked to prepare an estimate 
of interest and lodgement penalties, which indicated up to a further $483,356 may be due. 

Due to this uncertainty the Administrators have assumed the ATO’s debt will be between $231,075, being the lowest estimate 
of the potential GST liability and $839,100, being the higher estimate of the GST liability, plus estimated penalties and 
interest.   

5.2.6 Unpaid present entitlements 

As outlined at Section 4.1, when BM&Y updated MFFT’s accounts, profit generated by MFFT was allocated to beneficiaries, 
generally Michael and Renee Fotios, in accordance with a handwritten distribution instruction.  Various amounts such as 
cash withdrawals, payment of personal expenses and purchases of personals assets were then deducted from these 
amounts, with any ‘undrawn’ amount retained as a liability on MFFT’s balance sheet with a net balance of $6.6 million as 
detailed in the following below.  

Pursuant to the order of the Federal Court, UPE’s are treated as creditor claims to be subrogated to the Former Trustee 
and Helios’ right of exoneration from trust assets. Practically speaking, UPE’s rank equally with other creditors incurred by 
the Former Trustee as all purported distributions pre-date Helios’ appointment as trustee. 

The balance of these accounts at the date of Administration are summarised in the below table and explained in the 
accompanying notes. 

 

Notes: 

1. Since FY08, $8.7 million of profit has been allocated to Michael Fotios’ UPE account, of which $3.3 million relates to personal 
service income and $5.4 million relates to an allocation of general trust profits.  Against this, Mr Fotios has drawn personal 
expenses ($2.0 million), purchased two separate personal boats ($0.5 million and $1.1 million respectively), purchased personal 
motor vehicles ($0.6 million), made personal property investments and improvements ($0.7 million) and made various loans that 
are non-recoverable ($0.2 million). 

MFFT - Unpaid UPE's

$000 Notes Low High

Michael Fotios (exc Recoupment) 1. (1,595.0) (1,595.0) (3,476.4) (3,476.4)

Renee Fotios (exc Recoupment) 2. (1,741.9) (1,741.9) (1,741.9) (1,741.9)

Betty Moore 3. (856.3) (856.3) (856.3) (856.3)

Ashley Fotios 4. (456.9) (453.9) (456.9) (456.9)

Other 5. 42.7 39.7 (125.8) (125.8)

Total (4,607.5) (4,607.5) (6,657.2) (6,657.2)

BM&Y Financials
30 Nov-20

MYOB 
19 Aug-21

Administrators' ERV
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This results in a net UPE of $3.5 million, which decreases to $1.6 million, if the $1.8 million loan from Delta is treated as an MFFT 
liability and offset against Mr Fotios’ UPE account, as assumed by BM&Y and discussed at 5.2.4 and detailed in the below table. 
As noted at 5.2.4, this does not impact the overall quantum of MFFT’s liabilities, only the party to which they are owing: 

 

2. Since FY08, $5.4 million of profit has been allocated to Renee Fotios’ UPE account, all of which relates to general allocations of 
trust profit.   

Against this, Ms Fotios has drawn personal expenses ($1.2 million), purchased personal motor vehicles ($0.2 million) and made 
personal property investments and improvements ($0.7 million). 

This results in a net unpaid present entitlement of $3.1 million, which decrease to $1.7 million if the $1.4 million in funds advanced 
by MFFT to Ms Fotios to acquire the Elliott Road property are treated as a drawings by Ms Fotios (rather than as a loan) as 
assumed by BM&Y and discussed at 5.1.4 

3. Betty Moore’s UPE primarily relates to funds introduced to MFFT for various investments, which BM&Y have accounted for as a 
capital contribution by a beneficiary 

4. The handwritten distribution note on which BM&Y based their allocation of trust profits provided that Michael and Renee Fotios’ 
children would receive an equal allocation of profits once they reached 18 years of age.  As such their daughter, Ashely Fotios, 
received a one third allocation of trust profits in FY16 and FY17, after which the trust did not generate a profit, so nothing further 
was allocated to her UPE.  There have been no material drawing against profit allocated to Ms Fotios.  

5.2.7 Unpaid present entitlements and ATO – Alternate position  

As detailed at 5.2.6, UPE accounts are based on assumed distributions based on a handwritten distribution instruction 
which does not appear to satisfy the requirement of the MFFT trust deed or the ATO’s requirements around trust 
distributions.  Accordingly, there is uncertainty regarding whether the distributions that underpin the UPE’s can be 
sustained and therefore whether the UPE’s in fact exist. 

Due to the materiality of this point and uncertainty involved, this matter would require further detailed consideration 
in liquidation and likely further directions from the Federal Court, before UPE claims could be admitted and a 
dividend paid.   

If the underlying distributions cannot be sustained, there would be a material impacts on MFFT’s financial positions 
including: 

 The UPE’s would not exist, and beneficiaries would not have claims against MFFT;  

 Amounts paid to beneficiaries, which are currently treated as drawings against UPE’s, would likely revert 
to their prior classification as loans repayable by the beneficiaries to the trust and would be recoverable 
for the benefit of other creditors (subject to typical recovery risks); and 

 There would be significant undistributed profits retained in MFFT, which would be taxable in the hands of 
the trustee and form a part of the respective trustees right of exoneration.  The Administrators have 
obtained and indicative estimate that the tax claimable against the trust in this scenario would be circa 
$5.3 million and interest may be a further $3.0 million. 

To reflect the variability in potential outcomes, at section 8 the Administrators have calculated the estimated return 
to creditors under four scenarios. 

 
  

MFFT - MF UPE

Book Value Low High High (Alt)

Underlying Transactions (3,744) (3,744) (3,744) (3,744)

Right of recoupment (reflected elsewhere)  - 267 267 267

BM&Y Loan Adjustment 1,881  -  - 1,881

(1,863) (3,477) (3,477) (1,596)
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6 DOCA Proposal 

A DOCA is a binding arrangement between a company and its creditors governing how the company’s affairs will be dealt 
with.  A DOCA is one of the three outcomes which creditors may resolve to occur at the end of the Voluntary 
Administration process (where a DOCA proposal has been received). 

If creditors vote to execute a DOCA proposal, the company must sign the DOCA within 15 business days of the creditors’ 
meeting, unless the Court allows a longer time. If this does not happen, the company will automatically enter liquidation, 
with the Administrators becoming the Liquidators. 

The DOCA binds all creditors in accordance with its terms, even if they voted against the proposal.  Unless otherwise 
specified, it also impacts the proprietary rights of owners of property, those who lease property to the company and 
secured creditors who vote in favour of the DOCA.  

As mentioned at section 1.6, the Administrators have obtained four extensions of the convening period for the Second 
Meeting, inter alia, to allow additional time for a DOCA proposal that provides for a better outcome to creditors to be 
formulated and presented to the Administrators.  In this respect, a binding DOCA proposal has been received from 
Bluewater on 16 June 2022 which is summarised below.  The estimated return to creditors under the DOCA is set out and 
explained in Section 8 of this report.   

6.1 Key terms of the DOCA Proposal 

The DOCA proposal is attached in its entirety at Appendix B.  Broadly speaking the DOCA aims to deliver a higher, quicker 
and more certain outcome for creditors by way of: 

 Making a specified pool of funds available to creditors for distribution (DOCA Fund) and assisting the Deed 
Administrators to realise assets to generate the Deed Fund;  

 Reducing the overall quantum of creditors’ claims through certain related party creditors agreeing to subordinate 
their claims, and therefore increasing the return to the remaining creditors; and 

 Removing uncertainty and complexity by reaching commercial agreement around several contentious points which 
provide greater certainty to creditors on outcomes and is also likely to reduce costs.   

In exchange: 

 Participating Creditors will accept their dividend entitlement in full and final settlement of their claim against 
Helios and MFFT and will provided releases on effectuation of the DOCA;  

 Certain assets that would otherwise be available to creditors in liquidation will be retained by MFFT and will not 
be available for distribution to Participating Creditors; and 

 Helios will not be placed into liquidation and therefore liquidator and other investigations and recovery actions 
will not be pursued for the benefit of creditors.  

The key terms of the DOCA proposal are summarised as follows:  

 Conditions precedent – The DOCA is conditional on: 

− Creditors of the Bankrupt Estate accepting a composition proposal within six weeks of execution of the 
DOCA; 

− Execution of various agreements and settlements necessary to give effect to the DOCA, including full 
releases of Michael Fotios, Renee Fotios, Helios and MFFT by the Bankrupt Estate; and 

− Obtaining orders from the Federal Court that permit implementation of the DOCA, noting that all MFFT’s 
assets are subject to the Receivership. 

 DOCA Fund – a DOCA Fund of $3.5 million will be made available to Participating Creditors within eight months 
of execution.   The DOCA fund will be created by the realisation of certain assets, such as Mumford Place, the 
Bluewater Property and specified loan accounts, however, to the extent this does not occur the Director may 
substitute alternate assets to achieve the DOCA Fund of $3.5 million. 

 Excluded assets – Subject to the DOCA Fund being made available, all other assets of MFFT assets such as ASX 
listed shares, accounts receivable, other loans receivable will be retained by MFFT and will not be available for 
distribution to creditors (unless they are substituted into the DOCA Fund by the Director). 
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 Participating creditors – Subject to adjudication, all creditors and UPE holders, except for certain related party 
creditors UPE holders (refer below), will be entitled to participate in distribution from the Deed Fund and their 
claims will be released on effectuation of the DOCA. Michael Fotios’ UPE will be agreed at a quantum of $2.65 
million.   

 Priorities – The Deed Fund will be distributed to Participating Creditors in line with the Federal Courts orders of 2 
June 2022 (refer section 1.6) except the Bankrupt Estate will receive a priority for its right of recoupment claim of 
circa $267,400.  Broadly speaking costs and expenses of the process will rank first, followed by the Bankrupt Estate 
right of recoupment claim, then liabilities incurred by the Bankrupt as trustee of MFFT (per the Bankruptcy Act 
1966 priorities), then liabilities incurred by Helios as trustee of MFFT (per the Corporations Act 2001 priorities).          

 Excluded creditors – Certain related party creditors and UPE holders will not be entitled to receive a distribution 
from the Deed Fund and will not be extinguished on effectuation of the DOCA.  These creditors will also agree to 
forbear from making claim against for nine months from effectuation.  As Delta is currently in provisional 
liquidation, it is unable to subordinate its debt, however, if Delta reverts to the control of its directors within two 
months, it will become an Excluded Creditor. 

 Secured creditors – Renee Fotios’ secured claim of $35,054 will not participate in the DOCA and will not be 
entitled to receive a distribution from the DOCA and will be released on effectuation of the DOCA.   

 Employees – Notwithstanding that no employee claims have been identified, any such claims will be afforded the 
same priority to which they would be entitled to under section 566 of the Act.   

 Deed Administrators – The Administrators will be appointed as Deed Administrators and will ultimately be 
responsible for implementation of the DOCA. 

 Return of control – Control of Helios and the Trust will remain with the Deed Administrators and Receivers until 
the assets to comprise the DOCA Fund have been made available to the Deed Administrators. 
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7 Offences, insolvent trading and voidable transactions 

A key role of the Administrators is to investigate Helios’ business, property, affairs and financial circumstances to determine 
whether any offences under the Act, or other relevant legislation, may have transpired and to determine if any recoveries 
from insolvent trading, voidable transactions, or other claims could be pursued by the Liquidators (if appointed) for the 
benefit of creditors. 

These investigations are important as they: 

 provide context to Helios’ financial position and explain the conduct leading up to the Administrators’ 
appointment; 

 inform the likely return to creditors from a liquidation of Helios, should creditors resolve to place the Company 
into liquidation at the Second Meeting; 

 enable the Administrators to form an opinion and make a recommendation to creditors about the future of 
Helios; and 

 allow creditors to fully consider the Administrators recommendations and assess and compare a DOCA Proposal 
(if received), as the acceptance of such a proposal would avoid liquidation and forgo the prospects of any 
liquidator recovery actions for the benefit of the creditors. 

To assist creditors, ARITA has issued an “Offences, Recoverable transactions and Insolvent trading” information sheet 
providing general information for creditors about insolvent trading and voidable transactions.  This information sheet is 
available from the ARITA website (http://www.arita.com.au).  If you are unable to access this website, please contact this 
office on (08) 6363 7600 to obtain a copy. 

7.1 Summary of investigations  

The Administrators have conducted preliminary investigations into Helios’ affairs in accordance with the obligations 
outlined above.  As Helios was incorporated on 22 October 2019 the Administrators’ investigations into Helios affairs are 
necessarily constrained to the period 22 October 2019 to 19 August 2021, being the date of the Administrators’ 
appointment. 

However, given Helios affairs are inextricably linked to MFFT’s, the Administrators have also considered events and 
circumstances which predate Helios’ incorporation and appointment as Trustee as there may be other claims and actions 
that could be pursued for the benefit of MFFT’s creditors. 

The key findings from the Administrators’ preliminary investigations are as follows: 

 Due to the limited period, level of activity and liabilities incurred since Helios was incorporated and became 
trustee of MFFT, any insolvent trading claim against the Directors is likely to be uneconomical to pursue and no 
voidable transactions which could be pursued for the benefit of creditors have been identified; however 

 There are a number of other transactions which predate Helios’ appointment as trustee of MFFT which would be 
investigated further in liquidation and may lead to recovery action for the benefit of creditors or material change 
to the estimated outcome to creditors individually and overall.  

Should Helios be wound up at the Second Meeting, then the Liquidators will undertake further investigations and pursue 
liquidator and other recovery actions where appropriate and commercially viable to do so.  If a DOCA is accepted by 
creditors at the Second Meeting, no further investigations will be undertaken, and any claims identified will not be 
pursued for the benefit of creditors.  Accordingly, creditors should carefully balance this with the benefits of any 
proposed DOCA when determining their support for the DOCA and Helios’ future. 

7.2 Solvency and Insolvent Trading 

The Act specifies that a company is solvent if, and only if, it is able to pay all of its debts as and when they fall due.  A 
company that is not solvent is insolvent. 

Solvency is a matter of law to be determined in light of all of the relevant facts and circumstances.  Definitively 
determining a date of insolvency is complex and is often based on a number of factors, each of which may themselves be 
complex and require detailed consideration.  
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The Administrators have undertaken a preliminary review of the books and records of Helios to determine the point in 
time where Helios is considered likely to have become insolvent.  This is an important factor for the Administrators and 
creditors to understand as the likely date of Helios’s insolvency will directly influence whether: 

 the offence of insolvent trading has been committed; 

 a claim for insolvent trading against the Former Director and Director could be pursued by the Liquidators (if 
appointed) and the likely quantum of such a claim; 

 other potential insolvent or voidable transactions could be pursued by the Liquidators (if appointed); and 

 the prospect of potential liquidator claims that will be forgone should Helios execute a DOCA (should one be 
proposed) and avoid liquidation. 

The Administrators preliminary view is that Helios was likely insolvent from 19 December 2019 when it executed a Deed of 
Appointment of New Trustee for MFFT which, inter alia, confirmed, adopted and ratified all actions of the Former Trustee 
effective from 30 April 2019.  The potential insolvent trading claim for the circa 22-month period from that date to the date 
of the Administrators’ appointment is unlikely to be commercially viable to pursue.   

In forming this view, the Administrators note the following key points: 

 Limited trade creditors – Notwithstanding that the majority of MFFT’s trade creditors are aged over 90 days, the 
total quantum of claims is $0.3 million, which is relatively low, and more than 80% of the amount outstanding is 
owing to related party creditors.  The Administrators have not sighted any evidence that material trade creditors 
were taking action to recover monies dues. 

 Adequate net assets – Whilst MFFT’s balance sheet reported a net asset deficiency of $0.5 million in the latest 
accounts prepared by BM&Y (August 2020), this is due to the annual allocation of profits to beneficiary’s unpaid 
present entitlements accounts, which are recorded as liabilities.  As at August 2020, in excess of $5.1 million in 
undrawn profit was held in these accounts.  The Administrators have not seen any evidence to indicate 
beneficiaries were seeking payment of these monies until Michael Fotios was declared bankrupt and the 
Bankruptcy Trustee sought payment of monies purportedly owing to Mr Fotios in circa March 2020; 

 Related party loans not payable – Aside from UPE’s, MFFT’s main liabilities are loans payable with a book value 
of $3.5 million. Notwithstanding the material quantum of these loans, we note that all amounts due are owing to 
related parties and the Administrators have not seen any evidence to suggest those parties were seeking 
repayment of their loans.  Rather, the main loan creditor (Delta) was continuing to fund MFFT up to the date of 
Liquidation. 

 Contingent statutory liabilities outstanding – Prima facie, MFFT is required to report and remit GST, however, it 
did not do so.  BM&Y estimate that this liability could be in the range of $231,075 to $355,780 and that additional 
penalties and interest may be circa $$483,356.  Notwithstanding, the quantum of this claim, the Administrators 
have not seen any evidence that ATO was seeking lodgements to be brought up to date or demanding payment 
of monies potentially outstanding. 

 Failure to maintain adequate books and records – Whilst MFFT’s books and records are incomplete and 
unreliable, this is primarily due to the Former Trustee’s actions. Further, Helios has made reasonable efforts to 
bring the accounts up to date (by engaging BM&Y).  Accordingly, and notwithstanding, the material concerns 
around MFFT’s books and records, this is unlikely to satisfy the rebuttable presumption insolvency under section 
286 of the Act in respect of Helios. 

 Partial safe harbour relief likely available – whilst the Administrators have not seen any evidence to suggest the 
Current and Former Directors qualify for safe harbour relief pursuant to section 588GA of the Act, as part of the 
Coronavirus Economic Response Package Omnibus Bill 2020, company directors were granted temporary relief for 
the period 25 March 2020 to 31 December 2020 for all debts incurred in the ordinary course of business. 

 Limited quantum of claim – Total debt incurred by MFFT since Helios was incorporated is circa $585,000, a part 
of which will be automatically excluded form an insolvent trading claim due to the above mentioned temporary 
safe harbour protections.  Accordingly, the quantum of any potential claim is likely to economically unviable for 
the liquidators (if appointed) to pursue. 
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7.3 Voidable transactions 

In the event that the Helios is placed into liquidation at the Second Meeting, certain transactions that occurred at a time 
when Helios was insolvent (or caused Helios to become insolvent) and/or where the property of Helios was disposed of or 
dealt with inappropriately, may be recovered by the Liquidators under Part 5.7B of the Act. 

This may result in, among other things, a requirement for third parties to return property to Helios and thereby increase the 
assets available to the Liquidators and creditors.  These are known as voidable transactions and can include:  

 unfair preference claims pursuant to section 588FA of the Act, being insolvent transactions between a company 
and an unsecured creditor resulting in the creditor receiving more that it would have otherwise received in a 
winding up; 

 uncommercial transactions pursuant to section 588FB of the Act being insolvent transactions where a reasonable 
person in the company’s circumstances would not have entered into the transaction having regard to the benefit 
and detriment of the transaction to the company 

 unfair loans pursuant to section 588FD of the Act, being loans to the company where interest on or charges 
associate with the loan were extortionate; or 

 unreasonable director related transactions pursuant to section 588FDA of the Act, being transactions between the 
company and a company director, or a close associate, for the benefit of a director or associate where a 
reasonable person in the company’s circumstances would not have entered into the transaction, having regard to 
the benefits and detriment to the company of entering the transaction; or 

 creditor defeating dispositions pursuant to section 588FDB of the Act, being dispositions of company property 
where the consideration was less than market value or the best price reasonably obtainable in the prevailing 
circumstances that had the effect of preventing, hindering or delaying that property being available to creditors in 
the winding up. 

Voidable transactions are generally only recoverable for specified periods leading up an administrator’s appointment.  These 
periods range from six months for third party preferential transactions to up to four years for certain related party 
transactions.  However, due to Helios’ recent incorporation, the Administrators have reviewed all of MFFT’s transaction since 
October 2019 when Helios was incorporated and appointed trustee of MFFT to determine whether any transactions appear 
to meet the criteria of a voidable transaction. 

Aside from certain accounting entries processed by BM&Y, which are discussed and summarised at 7.5, the Administrators 
have not identified any potentially voidable transactions which may be recoverable for the benefit of creditors during the 
relevant period.  

In this respect, the Administrators note that main activity of Helios and MFFT over this period was the defence of the legal 
proceedings commenced by the Bankruptcy Trustee, limited transactions were entered into during this period, and those 
transactions were generally limited to retaining and paying legal advisors. 

7.4 Breach of Directors’ duties 

The Administrators also considered whether a (i) past or present officer or employee or member of Helios may be guilty of 
an offence under the Act, or (ii) a person who has taken part in the formation, promotion, administration, management or 
winding up of the company may have misapplied, retained, become liable or accountable for money or property, or been 
guilty of negligence, default or breach of duty. 

The types of offences the Administrators have considered includes, but are not limited, to breaches of directors’ duties 
(sections 180 to 184), managing a corporation whilst disqualified (section 206A), failure to keep proper financial records 
(section 286), falsification of records (section 1307) and misleading or deceptive conduct (section 1401H). 

As noted at 7.1, the period over which such breaches could have occurred is limited to the period since Helios was 
incorporated, being October 2019.  Due to the limited time horizon and activity over this period, the Administrators have 
not identified any relevant breaches which could either be pursued for the benefit of creditors or should be reported to 
ASIC for further investigation or disciplinary actions, as appropriate. 
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7.5 Breaches of Trust / Other transactions 

As noted above, the claims that could be brought by a future Liquidator (if appointed) under the Act are limited to the 
relatively short time period and events after Helios was incorporated and became Trustee of MFFT.   

However, there could also be potential trust and common law claims brought by Helios which relate to transactions and 
events that occurred prior to this such as breaches of trust by the Former Trustee.   

Given the fundamental failure of MFFT to maintain appropriate books and records during Mr Fotios’ tenure as Trustee, the 
Administrators consider it is highly likely that breaches of trust may have occurred.  However, as this conduct pre-dates Mr 
Fotios’ bankruptcy, any such claims would be debts probable in his Bankrupt Estate and only entitled to receive a dividend, 
if any, from the Bankrupt Estate.  Further, the Estate also has material claims against the trust, which could potentially be 
offset. 

There are also a number of specific transactions that pre-date Helios’ incorporation and appointment as trustee of MFFT 
that the Administrators are investigating and may lead to recovery action for the benefit of MFFT’s creditors or materially 
change the estimated outcome to creditors, including: 

 The offset of a loan payable to MFFT by EGS against a loan payable by MFFT to Investmet.  Notwithstanding that 
this offset could potentially be challenged, the Administrators note that EGS has executed a DOCA and creditors 
trust and MFFT has received its full dividend entitlement.  Accordingly, there is unlikely to be any further benefit 
to MFFT from challenging this offset. 

 The acquisition of the Elliot Road property by Renee Fotios, which was partially funded through the sale of shares 
owned by MFFT and all of which was initially accounted for as loan payable by Ms Fotios to MFFT.  Due to 
subsequent accounting entries, the majority of this loan has been eliminated from MFFT’s accounts (via offsets 
against amounts owing to Ms Fotios and other related parties) and/or claimed to be repaid.  If Helios is placed 
into liquidation, further investigations will need to be undertaken to determine if MFFT has a claim against Ms 
Fotios or to the property itself which could be pursued for the benefit of MFFT’s creditors. 

 As detailed at 5.1.2, in the process of bringing MFFT’s accounts up to date, BM&Y offset $1.5 million of invoices 
owing by Delta to MFFT against a loan account owing by MFFT to Delta.  Whilst this has no net impact on MFFT’s 
net asset position, it means Delta has had the full benefit of the set-off of the invoices, which would otherwise 
may have been recoverable for the benefit of all creditors. Further, as this set-off occurred at a time when Helios 
was approaching or was insolvent, there are specific rules around the availability of set-off which may provide 
grounds to challenge the set-off and seek to recover the invoices for the benefit of creditors.  This would also 
have the effect of increasing the loan account due by MFFT to Delta. 

 As noted at 5.2.3, in the process of bringing MFFT’s accounts up to date BM&Y reallocated $1.8 million from 
Michael Fotios’ UPE to Delta’s loan account on the assumption that a personal loan owing by Michael Fotios to 
Delta is a trust liability.  This adjustment would be subject to further review if Helios were placed into liquidation, 
however, as noted earlier if reversed would only impact the party to which the debt is owed, not the overall 
quantum of MFFT’s liabilities. 

 As detailed at 5.2.6, in the process of bringing MFFT’s accounts up to date BM&Y allocated annual profit to 
beneficiaries in accordance with a handwritten distribution note.  Monies drawn by beneficiaries from MFFT which 
had previously been recorded as loans receivable from beneficiaries and certain other amounts were then 
deducted from the allocated profits resulting in UPE’s owing to various parties.  Due to nature of the distribution 
note and poor historical record keeping, there is uncertainty regarding whether the distributions that underpin the 
UPE’s can be sustained and accordingly whether the UPE’s exist.   If they do not, there would be a material impact 
on MFFT’s financial position including (i) UPE holders would not have claims against MFFT, (ii) the beneficiary loan 
accounts deducted from UPE’s may be recoverable as assets for the benefit of creditors of MFFT, and (iii) there 
would be significant undistributed profits in MFFT which would be taxable in the hands of the trustee and may 
result in ATO liability for MFFT of circa $5.3 million (before interest).  

In the estimated return to creditors set out at section 8, the Administrators have assumed no recovery from the above 
claims will be made in the low scenario and a net recovery of $1.0 has been assumed in the high scenario. 
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8 Likelihood of dividend to creditors 

As detailed at 5.2.7, there is material uncertainty regarding whether the purported distributions that underpin the UPE’s 
can be sustained and therefore whether the UPE’s in fact exist. 

As the UPE’s are the most material liability recorded on MFFT’s balance sheet, their existence or otherwise has a material 
impact on MFFT’s overall financial position and the estimated return to creditors.  There may also be other material 
implications if the UPE’s do not exist, such as (i) there may be no allocated profit against which monies drawn by 
beneficiaries can be offset, leading to those monies being repayable to the MFFT as beneficiary loans, and (ii) there may 
be undistributed profits retained in MFFT which would be taxed in the trust at the top marginal tax rate, resulting in a 
material tax liability for MFFT. 

To reflect the various outcomes, the Administrators have estimated the return to creditors in four separate scenarios (as 
against the estimated return from the DOCA proposal) being: 

 BM&Y Distributions – This scenario assumes the accounting distributions by BM&Y and therefore the reported 
UPE’s are valid.  Accordingly (i) monies drawn by beneficiaries would be treated as drawings against profits, (ii) 
there would be material UPE’s owing to beneficiary for undrawn profit distributions, and (iii) there would be no tax 
consequences for MFFT. 

 RF Distributions – This scenario assumes that all distributions were made to Renee Fotios in accordance with 
draft distribution minutes that are understood to have been prepared by a former accountant but never signed.  
In this scenario (i) all profits would be distributed to Renee Fotios and, net of her personal drawings, result in a 
UPE of circa $11.5 million, (ii) Michael Fotios would not receive any distributions and would owe a beneficiary loan 
of circa $5.2 million to MFFT, and (iii) there would be no tax consequences for MFFT. 

 MF Distributions – This scenario assumes that there were no distributions to beneficiaries and that the automatic 
distribution clause in the MFFT trust deed is effective to distribute all profit to Michael Fotios.  In this scenario, (i) 
all profits would be distributed to Michael Fotios and, net of his personal drawings, result in a UPE of circa $9.7 
million, (ii) Renee Fotios would not receive any distributions and would owe a beneficiary loan of circa $3.4 million 
to MFFT, and (iii) there would be no tax consequences for MFFT. 

 No Distributions – This scenario assumes that there were no distributions, and the automatic distribution clause is 
ineffective.  In this scenario (ii) Renee and Michael Fotios would not receive any distributions and would each owe 
beneficiary loans of circa $3.4 million and $5.2 million respectively, and (ii) MFFT would have a circa $5.3 million 
tax liability as all profits (except for PSI) would be taxed in the trust at the top marginal tax rate.  A further $3.0 
million in penalties and interest of this tax debt has also been assumed. 

The following table sets out the adjusted UPE’s/beneficiary loans in each scenario: 

 

 

MFFT - Adjusted UPE's

Low High Low High Low High

 Renee Fotios  (UPE)/Beneficiary Loan Receivable

Total Profit (14,960) (14,960)  -  -  -  - 

Less: Drawings 3,448 3,448 3,448 3,448 3,448 3,448

(Adjusted UPE)/Beneficiary Loan (11,512) (11,512) 3,448 3,448 3,448 3,448

Michael Fotios  (UPE)/Beneficiary Loan Receivable

Total Profit  -  - (14,960) (14,960)  -  - 

Less: Drawings 6,836 6,836 6,836 6,836 6,836 6,836

BM&Y Adjustment (1,881) (1,881) (1,881) (1,881) (1,881) (1,881)

Right of Recoupment 267 267 267 267 267 267

(Adjusted UPE)/Beneficiary Loan 5,222 5,222 (9,738) (9,738) 5,222 5,222

MF Distribtuion No DistributionRF Distributions
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The detailed calculations and assumptions that underpin each of these estimates is set out Appendix C and summarised in 
the following table: 

 

Note: If Delta returns to the control of is directors and is therefore treated as an excluded creditor, the estimated return 
from the DOCA increase to 38.0 to 49.8 cents in the dollar. 

The Administrators’ make the following comments regarding the estimated returns to creditors: 

 The primary difference between each of the liquidation scenarios is (i) whether there are beneficiary loan accounts 
that can be recovered for the benefit of creditors, (ii) who the main creditors are that will be entitled to participate 
in dividend, and (iii) if there are tax implications.  Whilst the overall returns are broadly comparable in each 
scenario, the impact on individual creditors varies materially.  Creditor should careful assess each of the scenarios 
when considering their support for the DOCA (or otherwise); 

 The DOCA proposal is based on the BM&Y Distribution scenario and then seeks to provide greater certainty by 
fixing Michael Fotios’ UPE at a specified value and subordinating other related party claims.  This provides a more 
certain and potentially higher return to the remaining creditors, however, as noted above, other scenarios lead to 
claims by different creditors who are not directly benefited under the DOCA proposal; 

 Subject to the above, the lower end of the estimated DOCA return exceeds the lower end of the estimated returns 
in each liquidation scenario, with potential upside if Delta returns to the control of its directors;  

 However, the upper end of the estimated return in each of the liquidation scenarios exceeds the upper end of the 
estimated DOCA return (assuming Delta participates).  This is primarily due to (i) the enhanced return from the 
Delta accounts receivable if set-off cannot be maintained, (ii) assumed recoveries from beneficiary loans if the 
BM&Y Distributions are not sustained, and (iii) potential liquidator recovery actions; and 

 In all scenarios, the estimated net asset realisations are insufficient to discharge the liabilities of the Former 
Trustee.  Accordingly, the estimated return to creditors of MFFT incurred by Helios in nil. 

MFFT - Summarised Estimated Returns to Creditors

$000 BM&Y RF Distributions MF Distributions No Distributions DOCA

Gross Realisations $3.9 to $6.8m $4.1 to $7.6m $4.2 to $7.7m $4.5 to $8.5m $3.5m

Costs $1.9 to $2.1m $1.9 to $2.1m $1.9 to $2.1m $2.0 to $2.2m $1.6 to $1.8m

Net Available $1.8 to $4.9m $2.0 to $5.7m $2.1 to $5.7m $2.2 to $6.5m $1.7 to $1.9m

Return to Former Trustee creditors (c/$)

Right of Recoupment (MF) 18.4 to 46.4 13.7 to 36.8 16.0 to 41.5 20.0 to 60.0 100.0

Right of Recoupment (RF) 18.4 to 46.4 13.7 to 36.8 16.0 to 41.5 20.0 to 60.0  - 

Trade Creditors 18.4 to 46.4 13.7 to 36.8 16.0 to 41.5 20.0 to 60.0 25.7 to 31.8

ATO 18.4 to 46.4 13.7 to 36.8 16.0 to 41.5 20.0 to 60.0 25.7 to 31.8

ATO (undistributed profit) n/a n/a n/a 20.0 to 60.0  - 

Loans Payable 18.4 to 46.4 13.7 to 36.8 16.0 to 41.5 20.0 to 60.0 25.7 to 31.8

UPE (MF) 18.4 to 46.4 13.7 to 36.8 16.0 to 41.5 n/a 25.7 to 31.8

UPE (RF) 18.4 to 46.4 13.7 to 36.8 16.0 to 41.5 n/a  - 

UPE (Other) 18.4 to 46.4 13.7 to 36.8 16.0 to 41.5 n/a nil to 31.8

Return to Helios creditors (c/$)

Secured Creditor  -  -  -  -  - 

Trade Creditors  -  -  -  -  - 

ATO (undistributed profit) n/a n/a n/a  -  - 

Loans Payable  -  -  -  -  - 

UPE (MF)  -  -  - n/a  - 

UPE (RF)  -  -  - n/a  - 

UPE (Other)  -  -  - n/a  - 

Liquidation
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9 Alternative courses of action and the Administrators’ recommendation  

The Administrators are required to provide creditors with a statement of their opinion about each of the courses of action 
in respect of which creditors are entitled to vote at the Second Meeting.   

The matters requiring the Administrators’ opinion are: 

 whether it would be in the creditors’ interest for Helios to execute a DOCA, should one be proposed; or 

 whether it would be in the creditors’ interest for the administration of Helios to end with control reverting back to 
the Director; or 

 whether it would be in the creditors’ interests for Helios to be wound up. 

In addition, creditors may resolve to adjourn the Second Meeting for up to 45 business days, however, this is a temporary 
postponement only and not an ultimate outcome from Administration.  

The Administrators recommendations on each of the potential outcomes from administration are set out at 9.1 to 9.4 
below.   

On balance, the Administrators recommend Helios execute a DOCA due to the greater certainty it provides and the 
significant complexity, costs and potential delays that would otherwise be experienced.  However, potential creditors of 
certain liquidation scenarios do not receive a direct benefit under the DOCA and as such all creditors are strongly 
encouraged to consider their individual position and attend the Second Meeting to participate in voting. 

9.1 DOCA 

A DOCA is a binding arrangement between a company and its creditors, members and directors governing how the 
company’s affairs will be dealt with.  It aims to maximise the chances of the company, or as much as possible of its business, 
continuing, or to provide a better return for creditors than an immediate winding up.  A DOCA binds all unsecured creditors, 
even if they voted against the proposal.  

On balance, the Administrators consider it is in creditors best interest and therefore recommend that Helios execute a 
DOCA for the following reasons: 

 The DOCA proposal provides greater certainty to all stakeholders and avoids significant complexity, delays and 
additional costs that are expected in liquidation; and 

 In the low scenario, the DOCA proposal is estimated to provide a higher return to creditors than each of the 
liquidation scenarios.  Whilst higher potential returns are estimated liquidation, they are significantly more 
uncertain in terms of timing and quantum. 

However, the Administrators repeat their comments at section 8, that certain liquidation scenarios lead to claims by 
different creditors who are not directly benefited under the DOCA proposal.  The Administrators strongly 
recommend that creditor assess their own position and attend the Second Meeting to participate in voting. 

9.2 Administration to end 

Creditors may consider ending the administration and returning the control of Helios to the Director.  Generally, such an 
outcome is only appropriate if Helios is found to be solvent or is otherwise restructured and returned to solvency whilst in 
Administration. 

As there is an estimated shortfall to creditors in each liquidation scenario, the Administrators do not recommend Helios be 
returned to the control of the Director. 

9.3 Helios be wound up 

Liquidation is generally recommended when no DOCA proposal has been received or where a DOCA proposal received does 
not provide for a better return to creditors or is subject to unacceptable risks. 

For the reason set out at 9.1, the Administrators recommend that the DOCA proposal be accepted and therefore do not 
recommend that Helios be wound up.   However, if a DOCA proposal is not accepted, the Administrators consider Helios 
should be placed into liquidation rather than returned to the control of the Director.  
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9.4 Adjournment of Second Meeting 

Although not an ultimate outcome that can be recommended, the Administrators do not consider that there is any benefit 
or utility in creditors adjourning the Second Meeting for an additional period as significant work to explore all possible 
outcomes has already been undertaken and all possibilities exhausted and doing so is only likely to increase costs.  

10 Remuneration 

We enclose a detailed report of our remuneration, called a Remuneration Report, at Appendix D.  The remuneration of the 
Administrators will be considered at the Second Meeting. 

Information on the creditors meeting and proposed remuneration is enclosed. 

 

 
Rob Kirman 

Administrator 

 

Appendices: 

Appendix A: Administrators’ DIRRI  

Appendix B: DOCA Proposal 

Appendix C: Estimated Outcome Statement 

Appendix D: Remuneration Report  
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Appendix A – Administrators’ DIRRI 
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Helios Corporation Pty Ltd (Administrators Appointed) ACN 636 970 771 (Helios) 
In its own right and as trustee for the Michael Fotios Family Trust ABN 91 504 825 460 (MFFT) 
Version 2: 17 June 2022 

The purpose of this document is to assist creditors with understanding any relevant relationships that we have with 
parties who are closely connected to Helios and any indemnities or upfront payments that have been provided to 
us.  None of the relationships disclosed in this document are such that our independence is affected. 

This information is provided so you have trust and confidence in our independence and, if not, you can ask for 
further explanation or information and can act to remove and replace us if you wish. 

This declaration is made in respect of ourselves, our partners, the firm McGrathNicol, which for the purpose of this 
declaration includes the McGrathNicol Partnership, the McGrathNicol Advisory Partnership and McGrathNicol 
Services Pty Ltd. 

We are Professional Members of the Australian Restructuring Insolvency Turnaround Association (ARITA).  We 
acknowledge that we are bound by the ARITA Code of Professional Practice (CoPP). 

 Independence 

We have assessed our independence and we are not aware of any reasons that would prevent us from accepting 
this appointment. 

There are no other known relevant relationships, including personal, business and professional relationships that 
should be disclosed beyond those I have disclosed in this document. 

 Circumstances of Appointment 

On 2 August 2021, Ben Morton of Mendelawitz Morton Commercial Lawyers (MMCL), the legal advisors of the 
MFFT, enquired as to whether Rob Kirman and Rob Brauer were free to act in respect of a potential Administration 
of Helios. 

On 9 August 2021, Mr Kirman met with Mr Morton, senior staff of MMCL, Ms Fotios, Kelly Parker of Murfett Legal, 
Ms Fotios’ legal advisor, who was providing additional assistance with the preparation of the documentation for the 
appointment of administrators to receive a high-level overview of Helios’ affairs, the background to the above 
request and plan for a possible appointment.  As part of this background briefing, MMCL sent Helios’ recent 
financial statements and various trust documentation documents relating to the MFFT to Mr Kirman by email on 10 
August 2021. 

On 13 August 2021, we provided a letter to Renee Fotios, the sole director of Helios, which confirmed our ability to 
act as Administrators, if appointed, set out general information regarding the administration process and attached 
draft documentation for the appointment of Administrators to Helios.   

We believe the referral of this matter and pre-appointment communication do not result in a conflict of interest or 
duty because: 

 The referral is unconditional; 

 From time to time MMCL and separately Murfett Legal refer insolvency engagements to McGrathNicol.  Each 
referral by MMCL or Murfett Legal is conducted on an entirely separate basis and is commenced only after full 
regard is given to potential conflicts of interest in relation to all interested parties; and  

Declaration of Independence, Relevant Relationships and Indemnities (DIRRI) 
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 All communications were limited to obtaining background facts on Helios to check conflicts and understand the 
company and trust, which were necessary from a planning perspective.  This does not impact on our 
independence and does not result in any duty owed that would conflict with our duties as Administrators.  

There is no expectation, agreement or understanding with us regarding the conduct of the Administration and we 
are free to act independently and in accordance with the law and applicable professional standards. 

On 19 August 2021, Ms Parker advised that the appointment of administrators was expected imminently, and we 
provided our consent to act as administrators.  Shortly thereafter, Ms Fotios effected our appointment as 
administrators.   

The meetings and communications with the director Ms Fotios and the legal advisers MMCL and Murfett Legal were 
for the purpose of:  

 gaining a high-level understanding of the current financial position of Helios;   

 discussing the types of assistance McGrathNicol could provide to Helios, including providing an overview of the 
various insolvency processes, including the voluntary administration process; and 

 providing a consent to act.  

In our opinion, these communications do not result in a conflict of interest or duty because: 

 It is recognised by the Courts and the ARITA CoPP that pre-appointment advice on the insolvency process and 
available options is necessary and does not amount to an impediment to accepting an appointment; and 

 The nature of the advice provided, which was focused on gathering factual background and explaining 
insolvency options, was such that it would not be subject to review and challenge during the course of the 
Administration.  Nor would the advice influence our ability to be able to fully comply with the statutory and 
fiduciary obligations associated with the Administration in an objective and impartial manner.  

 Declaration of Relationships 

Within the previous two years, have we, or our firm, had a relationship with: 

Helios Corporation Pty 
Ltd? 

☐ Yes    ☒ No 
 

The directors? ☐ Yes    ☒ No 
 

Any associates of 
Helios Corporation Pty 
Ltd? 

☒ Yes    ☐ No 
 
An associate is a director or secretary of Helios, a related body corporate of Helios or 
a director or secretary of a related body corporate of Helios.  A related body 
corporate includes the holding company of Helios, a subsidiary of Helios and a 
subsidiary of the holding company of Helios. 

Delta Resource Management Pty Ltd (Provisional Liquidators Appointed) 

Rob Brauer and Rob Kirman were appointed provisional liquidators of Delta Resource 
Management Pty Ltd (Delta) by the Supreme Court of Western Australia on 15 
February 2022. 
 
Delta and Helios are related by way of MFFT’s 76% shareholding in Delta, making it 
the controlling shareholder. 
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Delta and Helios also have the following business connections: 

 The former trustee of MFFT is a former director of Delta;  

 Delta is a potential debtor of MFFT for circa $1.5 million; and 

 Delta is a potential creditor of MFFT for circa $2.2 million. 

We do not believe this relationship results in a conflict of interest or duty because: 

 Our appointment as provisional liquidators of Delta was made by the Supreme 
Court of Western Australia, after full disclosure of all relevant relationships;  

 The underlying transactions between Delta and MFFT are recorded in both 
parties’ financials for substantially the same amounts, do not appear to be 
disputed and are unlikely to be contentious.  MMFT has recorded some potential 
adjustments to these amounts in its accounts which, if they become contentious, 
there are remedies that would be considered and implemented to resolve any 
potential conflict including seeking legal advice or directions from the Courts; 

 ARITA Practice Statement, Insolvency 1 (Independence section 1.7.1) provides 
that, whilst the potential for a conflict of interest may arise in ‘group’ 
circumstances, this must be considered in light of the commercial and practical 
benefits of a mutual external administrator being appointed; and 

 In addition, the Administrators are of the view that appointment to both 
companies will have significant benefits to the conduct of the external 
administrations, including cost-savings and enabling an as accurate as possible 
view to be obtained of the activities and financial position of the companies as a 
whole. 

 

A former insolvency 
practitioner appointed 
to Helios Corporation 
Pty Ltd? 

☐ Yes    ☒ No 
 

A secured creditor 
entitled to enforce a 
security over the 
whole or substantially 
the whole of Helios’ 
property? 

☐ Yes    ☒ No 
 
 

Do we have any other relationships that we consider are relevant to creditors assessing our independence? 
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☒ Yes    ☐ No 
 
The following relationships are not captured within the definition of ‘relevant relationship’ within the 
Corporations Act, but we have provided details here of these entities that we have been appointed to that are 
otherwise connected with Helios, to provide full disclosure to creditors: 
 
 
 
 
Investmet Limited (In Liquidation) 

Rob Brauer and Rob Kirman were appointed Liquidators of Investment (In Liquidation) (Investmet) by the 
Federal Court of Western Australia on 19 February 2020. 

Helios and MFFT are related to Investmet by way of: 

 The common involvement of Michael Fotios who was a director of Investmet, is recorded as a shareholder 
of Investmet (in an unknown capacity) and is the former trustee and a beneficiary of MFFT; and 

 Loans / trade creditors payable by Investmet to MFFT of $80,328. 

We do not believe this relationship results in a conflict of interest or duty because: 

 The loans and monies owing between Helios and Investmet do not appear to be disputed and are unlikely 
to be contentious.  Should this not be the case, there are remedies that would be considered and 
implemented to resolve any potential conflict. 

 ARITA Practice Statement, Insolvency 1 (Independence section 1.7.1) provides that, whilst the potential for a 
conflict of interest may arise in ‘group’ circumstances, this must be considered in light of the commercial 
and practical benefits of a mutual liquidator being appointed and the options to manage potential threats 
as they arise; and 

 In addition, the Administrators are of the view that appointment to both companies will have benefits to 
the conduct of the appointment, including cost-savings and enabling an as accurate as possible view to be 
obtained of the activities and financial position of the companies as a whole.  

Whitestone Mining Service Pty Ltd (In Liquidation) 

Rob Kirman and Rob Brauer were appointed Liquidators of Whitestone Mining Services Pty Ltd (In Liquidation) 
(Whitestone) by the Federal Court of Western Australia on 30 April 2019.  

Helios and MFFT are related to Whitestone by way of the common involvement of Michel Fotios, who is a 
director of Whitestone and the former trustee and a beneficiary of the MFFT, and Whitestone is a fully owned 
subsidiary of Investmet.  

In addition, there are connections between Whitestone and Helios that are not relevant relationships as defined 
by the Corporations Act, but are explained here to provide full disclosure to creditors:    

 Loans payable from MFFT to Whitestone of $16,038 and $10,165, as a result of funds paid by Whitestone 
on behalf of MFFT; and 

 A loan receivable from Whitestone by MFFT of $80,000. 

We do not believe this relationship or these connections result in a conflict of interest or duty because: 
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 The loans and monies owing between Helios and Whitestone do not appear to be disputed and are 
unlikely to be contentious.  Should this not be the case, there are remedies that would be considered and 
implemented to resolve any potential conflict; 

 ARITA Practice Statement, Insolvency 1 (Independence section 1.7.1), provides that, whilst the potential for 
a conflict of interest may arise in ‘group’ circumstances, this must be considered in light of the commercial 
and practical benefits of a mutual liquidator being appointed and the options to manage potential threats 
as they arise; and 

 In addition, the Administrators are of the view that appointment to both companies will have benefits to 
the conduct of the appointment, including cost-savings and enabling an as accurate as possible view to be 
obtained of the activities and financial position of the companies as a whole. 

Michael Fotios Family Trust (Receivers Appointed) 

Rob Kirman and Rob Brauer were appointed Receivers of MFFT and its assets by the Federal Court of Australia 
on 6 September 2021.   Helios is the current trustee of MFFT. 
 
We do not believe this appointment results in a conflict of interest or duty because: 

 Our appointment as Receivers of MFFT was made by the Federal Court of Australia, after full disclosure of 
all relevant relationships; 

 ARITA Practice Statement, Insolvency 1 (Independence section 1.7.1) provides that, whilst the potential for a 
conflict of interest may arise in ‘group’ circumstances, this must be considered in light of the commercial 
and practical benefits of a mutual liquidator being appointed and the options to manage potential threats 
as they arise; and 

 The Administrators are of the view that the appointment as Receivers of MFFT and Administrators of its 
current trustee will have significant benefits to the conduct of both appointments, including cost-savings 
and enabling an as accurate as possible view to be obtained of the activities and financial position of each 
legal entity. 

 

 Indemnities and up-front payments 

We have not received any up-front payments or indemnities for this appointment.  This does not include any 
indemnities I may be entitled to under the law. 

 

Dated: 17 June 2022 

 

 

 

...........................................................................    .............................................................................. 
Rob Kirman, Administrator      Rob Brauer, Administrator 
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Note: 

1. The assessment of independence has been made based on an evaluation of the significance of any threats to 
independence and in accordance with the requirements of the relevant legislation and professional Standards. 

2. If the circumstances change or new information is identified, we are required under the Corporations Act 2001 
and the ARITA CoPP to update this Declaration and provide a copy to creditors with our next communication, as 
well as table a copy of any replacement Declaration at the next meeting of the insolvent’s creditors.  For 
Creditors’ Voluntary Liquidations and Voluntary Administrations, this document and any updated versions of this 
document are required to be lodged with ASIC as soon as practicable (2 business days).  

3. Please note that the presentation of the above information is in accordance with the standard format suggested 
by ARITA. 
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Appendix B – DOCA Proposal 



 

 

Level 2, 111 Wellington Street, East Perth, Western Australia 6004 

PO Box 6314, East Perth WA 6892 

Tel: +61 (08) 9388 3100 Facsimile: +61 (08) 9388 3105 Email: reception@murfett.com.au 

ABN: 74 120 362 825 website: www.murfett.com.au 

Helios Corporation Pty Ltd in its own right and as trustee for 
the Michael Fotios Family Trust (ACN 636 970 771) 

(“the Company”) 
 

Draft Deed of Company Arrangement (“DOCA”) Proposal 
 

1. The Deed Administrators 

▪ In the event that the creditors resolve for the Company to enter into the 

proposed DOCA the joint and several Administrators will become the Deed 

Administrators of the Company, being Robert Michael Kirman and Robert 

Conry Brauer c/- McGrathNicol, Level 19, 2 The Esplanade, Perth WA 6000. 

2. Parties to the DOCA 

▪ Renee Fotios 

▪ Bluewater Living Pty Ltd aft the Bluewater Living Unit Trust 

▪ The Company 

3. Definitions 

▪ Deed of Settlement means a deed of settlement and release between the 

Company, the Trust, Francis and Renee Fotios on substantially the terms 

set out in schedule 1. 

▪ Estate means the bankrupt estate of Michael George Fotios. 

▪ Excluded Related Parties means those parties listed in clause 5 below. 

▪ Federal Court Matter means Federal Court of Australia proceedings Ian 

Charles Francis and Joanne Emily Dunn as joint and several trustees of the 

bankrupt estate of Michael George Fotios v Helios Corporation Pty Ltd being 

matter number WAD 143 of 2020. 

▪ Forbearance and Novation Deeds means the deeds between Francis, the 

Company, the Trust, the Related Parties and the Secured Creditor on 

substantially the terms set out in schedule 2. 

▪ Francis means Ian Charles Francis and Joanne Emily Dunn in their capacity 

as joint and several trustees of the bankrupt estate of Michael George 

Fotios. 
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▪ Implementation Deed means a deed between the Receivers, the Deed 

Administrators, the Company, the Trust, Francis, Bluewater Unit Trust and 

Renee Fotios which will provide the mechanism for the application of the 

assets of the trust, the transfer of assets from Francis to the Company as 

trustee of the Trust to give effect to the DOCA, the major terms of which are 

outlined in Schedule 3. 

▪ Kathleen St means the property located at 12 Kathleen Street, Trigg in the 

State of Western Australia properly described as Lot 8 on Plan 7368 being 

the whole of volume 1241 folio 626. 

▪ Proponent means Bluewater Living Pty Ltd aft the Bluewater Living Unit 

Trust and Renee Fotios jointly and severally. 

▪ Receivers means Robert Michael Kirman and Robert Conry Brauer c/- 

McGrathNicol, Level 19, 2 The Esplanade, Perth WA 6000 in their capacity 

as Court Appointed joint and several receivers of the Trust.  

▪ Related Parties means those parties listed in clause 4 below but does not 

include Excluded Related Parties.  

▪ Renee’s Other Claim means Renee Fotios’ claim for $276,311.14 in 

respect of monies paid by Renee Fotios to BOQ on behalf of the Trust from 

the proceeds of sale of Kathleen Street.  

▪ Renee’s Secured Claim means Renee Fotios’ claim for $35,054 pursuant 

to a loan agreement between the Company as trustee of the Trust and 

Renee Fotios dated 9 August 2021 and secured by PPSR registration 

202108100031954. 

▪ Renee’s UPE Claim means Renee Fotios’ claim for an unpaid present 

entitlement in the amount of $2,009,286. 

▪ Supreme Court Matter means Supreme Court of Western Australia 

proceedings Helios Corporation Pty Ltd aft the Michael Fotios Family Trust 

v Ian Charles Francis and Joanne Emily Dunn as joint and several trustees 

of the bankrupt estate of Michael George Fotios and the Registrar of Titles 

being matter number CIV1908 of 2020. 

▪ Trust means the Michael Fotios Family Trust. 

4. Related Parties 

▪ Betty Moore ▪ Phil Hammond 

▪ Azurite Corporation Pty Ltd ▪ Ashleigh Fotios 

▪ Apollo Corporation (WA) Pty Ltd IOR & 

ATF Apollo Investment Trust 

▪ Christopher Fotios 

▪ Renee Fotios ▪ Anthony Fotios 

▪ George Fotios (deceased)  
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▪ To the extent that Delta Resource 

Management Pty Ltd (in Liquidation) is 

returned to the control of the director(s) 

within 2 months of execution of the DOCA 

it will be considered a related party 

5. Excluded Related Parties 

▪ Brooke Fotios. Brooke is under 18 years of age and does not have legal 

capacity to contract.  

▪ Nancy Smith. Nancy has dementia does not have mental capacity to 

contract. 

▪ Dorothy Moore. Dorothy passed away over 10 years ago. 

▪ Jodi Fotios. Jodi’s unpaid present entitlement account is overdrawn in a 

negligible amount in the Trust accounts. 

▪ Catherine Fotios. Catherine’s unpaid present entitlement account is 

overdrawn in a negligible amount in the Trust accounts. 

6. Secured Creditors 

▪ Renee Fotios in respect of Renee’s Secured Claim. 

7. Conditions of the DOCA 

▪ The DOCA is conditional upon:  

1. the subsequent acceptance within 6 weeks of the execution of the 

DOCA by the Estate's creditors of the proposal for a composition to 

be made by Michael George Fotios in the Estate. 

2. the following occurring: 

▪ Francis transferring any assets of the Trust to the Company 

as trustee of the Trust within 4 weeks of the execution of the 

DOCA; 

▪ The Implementation Deed being executed 

contemporaneously with the execution of the DOCA; 

▪ The Deed of Settlement being executed contemporaneously 

with the execution of the DOCA; and 

▪ The Forbearance and Novation Deeds being executed 

contemporaneously with the execution of the DOCA. 

3. Obtaining orders from the Federal Court: 

▪ allowing any necessary access to trust property for the 

purposes of implementation of the DOCA; and 

▪ terminating the receivership effective on and from effectuation 

of the DOCA in accordance with its terms. 

8. Effect of the DOCA 
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▪ In accordance with (and subject to) section 444D of the Corporations Act 

2001 (“the Act”), the DOCA binds all unsecured creditors of the Company 

in relation to claims arising on or before the date of appointment of the 

Administrators to each of the Company. In accordance with section 444G of 

the Act, the DOCA will bind the Deed Administrators, the Company and the 

officers and members of the Company. 

▪ All persons having a claim against the Company, excluding the Deed 

Administrators and the Related Party Creditors, must accept their 

entitlement under the DOCA in full satisfaction and complete discharge of 

all claims which they have or claim to have against the Company as at the 

date of appointment of the Administrators to the Company.  

▪ On completion of the DOCA, all claims against the Company that existed 

prior to the appointment of the Administrators will be extinguished, except 

for those claims of Related Party Creditors.  

▪ Subject to section 444D of the Act, the DOCA may be pleaded by the 

Company or the Deed Administrators against any person having a claim 

against the Company or the Deed Administrators as an absolute bar and 

defence to any legal proceeding brought or made at any time in respect of 

that claim. 

9. Administrators’ Liability, Indemnity and Lien 

▪ The Deed Administrators will not be personally liable for any debts incurred 

or claims arising in relation to administering the DOCA. 

▪ The Deed Administrators are entitled to be indemnified out of the assets of 

the Company (including for the avoidance of doubt, the assets of the Trust) 

for all debts and claims and for their remuneration as administrators and/or 

as Deed Administrators.  

▪ The Deed Administrators will act as agent for and on behalf of the Company. 

10. Employees of the Company 

▪ Pursuant to section 556 of the Act, any person with outstanding employee 

entitlements at the time of appointment of the Administrators is entitled to 

the priority that would be afforded to them pursuant to section 556 of the Act 

if the Company were in liquidation. However, employees that meet the 

definition of “excluded employees” in section 556(2) of the Act (including 

directors and their relatives) will be subject to the statutory cap that would 

apply to them if the Company was in liquidation.  

11. Variation or Termination of DOCA  

▪ In the event of a breach of any term of the DOCA, or in the event that the 

Deed Administrators believe that the objects of the DOCA cannot be 

achieved, then the Deed Administrators will issue a report to creditors, 

recommending either a variation of the DOCA or a winding-up of the 

Company and will convene a meeting of creditors to consider and vote on 

that recommendation.  
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▪ The Deed Administrators may exercise their discretion to allow an extension 

of time for compliance with any obligation under the DOCA in order for the 

objects of the DOCA to be achieved.  

12. Completion of the DOCA  

▪ Following payment of the final distribution and fulfilment of all obligations of 

the Deed Administrators and the Company under the DOCA, the Deed 

Administrators shall as soon as practicable (and in any event, within 28 days 

from the date of the final distribution being made) lodge with ASIC a notice 

of termination of the DOCA in accordance with section 445FA of the Act and 

the director will have full and exclusive control of the Company upon 

completion of the DOCA. 

▪ On the giving of the notice of termination of the DOCA in accordance with 

section 445FA of the Act, the Company will be returned to the control of its 

director.   

13. General and Prescribed Provisions  

▪ Except to the extent that they are inconsistent with the terms of the DOCA, 

the provisions of Schedule 8A of the Corporations Regulations will apply to 

the DOCA.  

▪ In addition to the powers set out in clause 2 of Schedule 8A of the 

Corporations Regulations, the Deed Administrators will have all the powers 

necessary to give effect to the DOCA.  

▪ The DOCA will include such additional terms as the Administrators consider 

are necessary and desirable to give effect to the intent of the DOCA.  

▪ The Deed Administrators may, at their absolute discretion, extend any 

timeframe within which something is to be done to give effect to the DOCA 

for a reasonable period provided that the key objectives of the DOCA are 

met. 

14. Property available to meet Creditor Claims  

▪ A DOCA Fund of $3.5 million will be established, comprising: 

1. The net proceeds of sale of the Trust’s partnership interest in the 

property located at 24 Mumford Place, Balcatta (“Mumford”). 

Mumford that has been appraised at between $1,924,700 to 

$2,228,600 plus GST; 

2. The net proceeds of sale of Unit 18, 5 Reserve Street, Scarborough 

(“Property”). This property is estimated to be worth $2,400,000. 

There is currently a mortgage over the Property of about $780,000 

which will need to be repaid at settlement of the sale of the Property. 

The Property must be subject to an unconditional sale agreement 

within five months; 

3. The debtor loan accounts owed by: 

▪ Redbank Copper Ltd which is approximately $230,000; 
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▪ Scorpion Minerals Ltd which is approximately $350,000; and 

▪ Investmet Ltd (In Liquidation) which is approximately $56,000 

and a dividend of $15,000 is anticipated.  

(“Debtor Loans”) 

4. Proceeds of assets already realised which total $197,299; and 

5. A further payment from the assets of the Company (including for the 

avoidance of doubt, the assets of the Trust) or another external 

source at the sole discretion of the director of the Company, if 

necessary, to bring the DOCA Fund to a total of $3.5 million by no 

later than the date being 6 months after the date of execution of the 

DOCA. 

▪ A reference to “net proceeds” includes, but is not limited to, net proceeds 

available after deducting of sale and realisation costs and any taxes 

associated with the realisation. 

▪ The Deed Administrators will not compromise the Debtor Loans without the 

express permission of the director of the Company. 

▪ If a DOCA Fund of $3.5 million is not realised within six months of execution 

of the DOCA (or assets otherwise made available to the satisfaction of the 

Deed Administrators), the director of the Company may elect to substitute 

additional assets to be realised by the Deed Administrators until an amount 

of $3.5 million is available.  

▪ If the DOCA Fund has not reached $3.5 million within 8 months, the Deed 

Administrators will be entitled to convene a meeting of creditors to consider 

the future of the DOCA. 

15. Property not available to meet Creditor Claims (subject to Section 14) 

▪ Related Party and Excluded Related Party loan accounts and negative 

unpaid present entitlement accounts.  

▪ The Company will not pursue any claims against Related Parties or 

Excluded Related Parties in their capacity as debtors of the Company or 

otherwise.  

▪ Any shares owned by the Company. 

▪ Any debtors (other than the Debtor Loans) as at the date of appointment of 

the Administrators. 

▪ Any other assets of the Company. 

16. DOCA Fund and other arrangements under the DOCA  

▪ A DOCA Fund will be established to meet the Company’ creditor’s claims.  

▪ The DOCA Fund will be $3,500,000 as detailed at Section 14. 

▪ Subject to the conditions and execution of a DOCA: 
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1. Renee Fotios and Bluewater Living Unit Trust will sell the Property 

and the net proceeds of sale less any provision for tax in the 

Bluewater Living Unit Trust, if necessary, will form part of the DOCA 

Fund. 

2. The Deed Administrators and/or the Receivers and Peter 

McSweeney will sell Mumford and the Company’s partnership interest 

in the net proceeds of sale will form part of the DOCA Fund.  

3. The Deed Administrators and/or the Receivers will make the 

proceeds of the assets already realised available to the DOCA Fund. 

4. The Deed Administrators and/or the Receivers will realise the Debtor 

Loans.  

▪ Upon execution of the DOCA, Bluewater Living Unit Trust charges the 

Property in favour of the Deed Administrators as security for the payment 

into the DOCA Fund and the Deed Administrators will be entitled to lodge a 

caveat over the Property. 

▪ The claims by Related Parties as unsecured creditors or for unpaid present 

entitlements will survive this DOCA. Related Parties will be entitled to vote, 

but, subject to the terms of the DOCA, the Related Parties will not participate 

for a dividend under the DOCA.  

▪ Related Parties will forbear from making any claims against the Company 

for a period of 9 months following completion of the DOCA in accordance 

with the Forbearance and Novation Deeds. 

▪ In respect of Renee Fotios, she will be entitled to vote in respect of all claims 

to the extent they are admissible. However, Renee Fotios will not prove for 

the purpose of a dividend in respect of Renee’s Other Claim, Renee’s UPE 

Claim or Renee’s Secured Claim. 

▪ Provided that the purpose of the DOCA is achieved (and creditors’ claims 

have been satisfied pursuant to the DOCA), the DOCA period will terminate 

on the date that all such claims are satisfied and a notice in accordance with 

s 445FA of the Act is given by the Deed Administrators.   

▪ In terms of priority, the Deed Administrators will distribute the DOCA Fund to 

creditors in accordance with the order made by Justice Colvin on 2 June 2022 

and any further orders made by the Court, save that: 

1. the Estate’s: 

▪ right of recoupment claim of $267,400 will be paid subsequent 

to paragraph 2(c) but in priority to paragraph 2(d) of the 

orders; and   

▪ Entitlement (as defined in the orders) will be determined by 

the DOCA to rank for dividend for a gross amount of 

$2,650,000, being the stated amount in the Company’s 

accounts and the amount referred to in the KPMG report once 

all adjustments have been reversed. 
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2. The Deed Administrators in their capacity as Voluntary Administrators 

or Receivers will be entitled to their remuneration for their work as 

Voluntary Administrators, Deed Administrators and Receivers out of 

the DOCA Fund, provided that remuneration is approved if required 

by law, and without reference to any cap in the post-amble of 

paragraph 2(b) of the orders. 

▪ The Deed Administrators will adjudicate all creditors’ claims pursuant to sub-

divisions A to E of Division 6 of Part 5.6 of the Act.  

17. Control of the Company 

▪ Control of the Company and the Trust will remain with the Deed 

Administrators until the assets listed in section 14 have been realised or 

otherwise made available to the satisfaction of the Deed Administrators.  The 

Receivership of the Trust will also remain in place until this point then, if not 

already obtained and if deemed necessary, the Receivers will obtain orders 

from the Court facilitating their retirement as Receivers and Managers of the 

Trust. 

 

 

 

 

Renee Fotios 

 

 

Bluewater Living Unit Trust 
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Schedule 1 
Deed of Settlement 

Parties: 

▪ Francis 

▪ The Receivers (on behalf of the Trust) 

▪ The Company 

▪ Renee Fotios 

 

High level terms to include: 

▪ Upon receipt of the funds under the DOCA, Francis releases and discharges 

the Company, the Receivers and Michael George Fotios in his capacity as 

former Trustee of the Trust from any and all claims, rights, demands, debt, 

causes of action, known or unknown, present or future, that the Estate may 

have against the Company, the Receivers or Michael George Fotios in his 

capacity as former Trustee of the Trust whatsoever.  

▪ As regards the Estate’s unpaid present entitlement, upon payment under the 

DOCA, Francis covenants not to make demand or sue for the balance of the 

unpaid present entitlement owed to the bankrupt estate of Michael George 

Fotios.  

▪ To the extent that the Receivers may have any claim in the Estate, the 

Company and the Trust release and discharge the same (subject to 

obtaining any necessary court orders allowing the Receivers to deal with 

Trust property to implement the DOCA).  

▪ Upon execution of the DOCA Francis and the Company will do all things 

reasonably necessary for the Federal Court Matter and the Supreme Court 

Matter to be dismissed with no further orders as to costs, provided that the 

Federal Court Matter will not be dismissed until the receivership has been 

terminated. 

▪ Upon execution of the Deed of Settlement: 

1. Francis will do all things reasonably necessary to remove the caveat 

he has lodged over Renee Fotios’ property located at 8 Elliott Road 

Trigg. 

2. The Estate releases and discharges Renee Fotios from any and all 

claims, rights, demands, debt, causes of action, known or unknown, 

present or future, that the Estate may have against Renee Fotios 

whatsoever. 

▪ The Deed of Settlement will in no way compromise any family law claims 

that Renee Fotios and Michael Fotios may have against one another. 
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Schedule 2 
Forbearance and Novation Deeds 

Parties: 

▪ Francis 

▪ The Receivers (on behalf of the Trust) 

▪ The Company 

▪ Related Parties 

 

High level terms to include: 

▪ The Related Parties will be entitled to vote as creditors in the voluntary 

administration of the Company. 

▪ Subject to execution of the DOCA,  

1. upon the earlier of:  

▪ the annulment of the bankruptcy of Michael George Fotios; or  

▪ Michael George Fotios’ automatic discharge from bankruptcy,  

the Related Parties will novate their creditor claims, and unpaid 

present entitlement claims against the Estate as a result of 

Michael Fotios’ former role as trustee of the Trust to the Company 

as Trustee of the Trust; and 

2. the Company as trustee of the Trust consents to the novation and will 

after the novation indemnify the Estate in respect of any Related Party 

creditor claims or unpaid present entitlement claims as a result of 

Michael Fotios’ former role as trustee of the Trust, provided that the 

Deed Administrators and Receivers will have no personal liability with 

respect to the novation and indemnity referred to at paragraph 2 

above. 

3. the Related Parties will: 

▪ covenant not to sue the Estate in respect of any claims against 

the Estate as a result of Michael George Fotios being a former 

trustee of the Trust for the period commencing on execution 

of the DOCA and ending upon the occurrence of the novation 

anticipated above.  

▪ not prove for a dividend under the DOCA. 

▪ forbear from demanding payment from the Company as 

trustee of the Trust for any creditor claims or unpaid present 

entitlement claims for a period of 6 months following 

effectuation of the DOCA.  
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▪ The Related Parties will be entitled to vote in matters of the Estate including 

in respect to any composition proposed in accordance with section 73 of the 

Bankruptcy Act 1966. 
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Schedule 3 
Implementation Deed 

 
Operative provisions Details 

 

Parties ▪ Renee Fotios 

▪ Bluewater Living Pty Ltd aft the Bluewater Living Unit 

Trust 

▪ The Company  

▪ The Trust 

▪ Deed Administrators 

▪ Receivers 

▪ Ian Francis and Joanne Dunn 

Deed Administrators Robert Kirman and Rob Brauer of McGrathNicol 
 

Settlement Date 
 

The date of execution of the DOCA 

Definitions Defined terms in the DOCA proposal have the same 
meaning in this term sheet 
 

Claim A debt payable by, and all claims against the Company 
(present or future, certain or contingent, ascertained or 
sounding only in damages), being a debt or claim any of 
the circumstances giving rise to which occurred on or 
before the Relevant Date that would be admissible to 
proof against the Company in accordance with Division 6 
of Part 5.6 of the Corporations Act 2001 (Cth), if the 
Company had been wound up and the winding up is 
taken to have commenced on the Relevant Date. ‘Claim’ 
does not include a Claim of an Excluded Creditor or 
Secured Creditor. 
 

Conditions The Proponent will: 
▪ Provide all reasonable assistance as required by 

the Deed Administrators, Administrators or 
Receivers 

 
Francis will: 

▪ Transfer all assets of the Trust which are in the 
possession, control or custody of the Estate to the 
Company within 4 weeks of execution of the 
DOCA.  
 

The Receivers will make an application to the Federal 
Court for orders: 

▪ allowing any necessary access to trust property 
for the purposes of implementation of the DOCA; 
and 
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▪ terminating the receivership effective on and from 
effectuation of the DOCA in accordance with its 
terms. 

 
All parties will use their best endeavours to satisfy the 
conditions within the timeframe set for those conditions in 
the DOCA Proposal. 
 

Acknowledgements The parties acknowledge that each of the assets, 
property and claims listed in Item 14 of the DOCA are 
intended to be for the benefit of Creditors even where 
those assets, property or claims are not presently held in 
the name or control of the Company as trustee for the 
Trust. 
 
During the DOCA period no party may dispose, diminish, 
encumber or otherwise part with the benefit or interest 
they have in any asset, claim or property that is intended 
to be for the benefit of Creditors. 
 

DOCA Fund The Deed Administrator is to establish a separate bank 
account titled “Helios Corporation Pty Ltd (subject to 
deed of company arrangement)” in which he will deposit 
all amounts comprising the DOCA Fund.   
 

Secured Creditors   Subject to the provisions set out herein, nothing in this 
Term Sheet restricts or otherwise affects any Security or 
any right of a Secured Creditor to realise or otherwise 
deal with its Security to the extent permitted by section 
444D(2) of the Corporations Act 2001 (Cth). 
 

Scarborough Property 
 

Bluewater agrees to: 

(a) sell the Property for not less than market value 

and pay the Property’s net proceeds of sale to 

the Deed Administrators within 180 Days of the 

Settlement Date (or such later date as the Deed 

Administrators agree in writing);  

(a) appoint an agent to sell the Property within 14 

days of the Settlement Date and provide the 

Deed Administrators with a copy of the agent’s 

sale authority; 

(b) keep the Deed Administrators fully informed 

regarding the sale of the Property; 

(c) execute such documents as the Deed 

Administrators require to secure their interest in 

the Property by virtue of the charge granted in 

their favour pursuant to the DOCA; 

(d) ensure that the Property Encumbrances are 

discharged at or prior to settlement of the sale of 

the Property; 
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(e) inform the Deed Administrators if they become 

aware of any change, circumstance or event 

which impacts, or may impact, the sale of the 

Property; 

(f) inform the Deed Administrators within 1 Business 

Day of any offer to purchase the Property 

received by them or their appointed agent; 

(g) not decline or instruct its appointed agent to 

decline any offer to purchase the Property 

without obtaining the Deed Administrators’ prior 

written consent; 

(h) not accept or instruct its appointed agent to 

accept any offer to purchase the Property 

without obtaining the Deed Administrators’ prior 

written consent; and 

(i) not grant any party any interest in the Property 

including any interest as mortgagee, chargee or 

lienee. 

 

Mumford Property Francis agrees to provide a registrable transfer of land to 
the Deed Administrators so that the Company as the 
current trustee of the Trust can become a registered 
proprietor of the Mumford Property. 
 

Officers and Members During the DOCA Period, Renee must:  
 

• co-operate with and assist the Deed 
Administrators and Receivers in the performance 
by the Deed Administrators and Receivers of their 
obligations under the DOCA; 

• perform their obligations pursuant to the DOCA. 
 

Management and 
Control 

Subject to the below provisions, during the period of the 
DOCA the Deed Administrator will maintain day to day 
management and control of the Company. 
 
The directors must provide the Deed Administrator with 
such information concerning the Company, and such co-
operation, as the Deed Administrator may reasonably 
require from time to time. 
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Appendix C – Estimated Outcome Statement 

 

 
 

 

 

MFFT - Estimated outcome statement

$000 High High High High Low High 

Assets

Cash 5.1.1 0.8 7.5 7.1 7.1 7.1 7.1 7.1 7.1 7.1 7.1

Accounts receivable 5.1.2 71.4 71.4 49.4 1,155.1 49.4 1,155.1 49.4 1,155.1 49.4 1,155.1

Pre-paid legal fees 5.1.3 32.8 25.0  -  -  -  -  -  -  -  - 

Loans receivable 5.1.4 1,346.9 1,235.3 806.0 1,021.5 806.0 1,021.5 806.0 1,021.5 806.0 1,021.5

Beneficiary loans a.  -  -  -  - 261.1 783.3 344.8 862.1 605.9 1,645.4

Shares - Listed 5.1.5 3,829.3 3,829.3 618.0 845.1 618.0 845.1 618.0 845.1 618.0 845.1

Shares - Unlisted 5.1.6 2,007.0 2,007.0  - 90.0  - 90.0  - 90.0  - 90.0

Mumford Place 5.1.7 670.7 670.7 1,000.0 1,100.0 1,000.0 1,100.0 1,000.0 1,100.0 1,000.0 1,100.0

Bluewater Living (net of mortgage) 5.1.8 686.5 686.5 1,370.0 1,610.0 1,370.0 1,610.0 1,370.0 1,610.0 1,370.0 1,610.0

Liquidator recoveries (net of costs) 7.0  -  -  - 1,000.0  - 1,000.0  - 1,000.0  - 1,000.0

Deed Fund 6.0  -  -  -  -  -  -  -  -  -  - 3,500.0 3,500.0

Gross realisations 8,645.2 8,532.6 3,850.5 6,828.8 4,111.6 7,612.1 4,195.3 7,690.9 4,456.4 8,474.2 3,500.0 3,500.0

Fees and costs

Direct costs of realisation b. n/a n/a (206.1) (131.9) (206.1) (131.9) (206.1) (131.9) (206.1) (131.9) (186.4) (111.6)

Court Experts c. n/a n/a (324.6) (324.6) (324.6) (324.6) (324.6) (324.6) (324.6) (324.6) (324.6) (324.6)

VA/Receivers' Fees d. n/a n/a (750.0) (710.0) (750.0) (710.0) (750.0) (710.0) (750.0) (710.0) (645.0) (605.0)

Liquidators' fees e. n/a n/a (150.0) (100.0) (150.0) (100.0) (150.0) (100.0) (150.0) (100.0)  -  - 

Deed Administrators' fees f. n/a n/a  -  -  -  -  -  -  -  - (125.0) (100.0)

Bankruptcy Trustee fees' g. n/a n/a (125.0) (125.0) (125.0) (125.0) (125.0) (125.0) (125.0) (125.0) (125.0) (125.0)

Legal Fees h. n/a n/a (506.0) (476.0) (506.0) (476.0) (506.0) (476.0) (506.0) (476.0) (341.0) (321.0)

Contingency (Beneficiary loans recovery) i n/a n/a  -  - (75.0) (75.0) (75.0) (75.0) (150.0) (150.0) (50.0) (50.0)

Total fees and costs n/a n/a (2,061.6) (1,867.5) (2,136.6) (1,942.5) (2,136.6) (1,942.5) (2,211.6) (2,017.5) (1,797.0) (1,637.2)

Available to creditors n/a n/a 1,788.9 4,961.3 1,975.0 5,669.6 2,058.7 5,748.4 2,244.8 6,456.7 1,703.0 1,862.8

Former Trustee Debt Return Debt Return Debt Return Debt Return Debt Return Debt Return Debt Return Debt Return Debt Return Debt Return

Right of Recoupment (MF) 5.2.1 (267.4) (267.4) (267.4) 49.3 (267.4) 124.0 (267.4) 36.7 (267.4) 98.5 (267.4) 42.8 (267.4) 111.0 (267.4) 53.3 (267.4) 160.4 (267.4) 267.4 (267.4) 267.4

Right of Recoupment (RF) 5.2.1 (267.4) (267.4) (267.4) 49.3 (267.4) 124.0 (267.4) 36.7 (267.4) 98.5 (267.4) 42.8 (267.4) 111.0 (267.4) 53.3 (267.4) 160.4  -  -  -  - 

Trade Creditors j. (327.3) (302.6) (127.8) 23.5 (116.1) 53.8 (127.8) 17.5 (116.1) 42.8 (127.8) 20.5 (116.1) 48.2 (127.8) 25.5 (116.1) 69.7 (127.6) 32.7 (116.0) 36.9

ATO 5.2.5 (414.8) (389.4) (839.1) 154.6 (231.1) 107.1 (839.1) 115.0 (231.1) 85.1 (839.1) 134.4 (231.1) 95.9 (839.1) 167.4 (231.1) 138.7 (839.1) 215.4 (231.1) 73.5

ATO (undistributed profit) k.  -  -  -  -  -  -  -  -  -  -  -  -  -  - (8,133.1) 1,622.6 (6,651.4) 3,991.1  -  -  -  - 

Loans Payable j. (3,326.9) (3,488.1) (1,616.8) 297.9 (3,227.1) 1,496.3 (1,616.8) 221.6 (3,227.1) 1,188.3 (1,616.8) 258.9 (3,227.1) 1,339.6 (1,616.8) 322.6 (3,227.1) 1,936.4 (1,933.6) 496.4 (1,975.4) 628.5

UPE (MF) l. (1,327.7) (1,327.7) (3,476.4) 640.5 (3,476.4) 1,611.8  -  -  -  - (9,738.3) 1,559.4 (9,738.3) 4,042.6  -  -  -  - (2,650.0) 680.3 (2,650.0) 843.1

UPE (RF) l. (1,474.5) (1,474.5) (1,741.9) 320.9 (1,741.9) 807.6 (11,288.6) 1,547.5 (11,288.6) 4,156.6  -  -  -  -  -  -  -  -  -  -  - 

UPE (Other) l. (1,805.3) (1,805.3) (1,373.1) 253.0 (1,373.1) 636.7  -  -  -  -  -  -  -  -  -  -  -  - (42.3) 10.9 (42.3) 13.5

Subtotal (8,676.5) (8,787.6) (9,709.8) 1,788.9 (10,700.5) 4,961.3 (14,407.0) 1,975.0 (15,397.6) 5,669.6 (12,856.7) 2,058.7 (13,847.3) 5,748.4 (11,251.5) 2,244.8 (10,760.4) 6,456.7 (5,860.0) 1,703.0 (5,282.1) 1,862.8

18.4 c/$ 46.4 c/$ 13.7 c/$ 36.8 c/$ 16.0 c/$ 41.5 c/$ 20.0 c/$ 60.0 c/$ 25.7 c/$ 31.8 c/$

Helios

Secured Creditor 5.2.4  -  - (35.1)  - (35.1)  - (35.1)  - (35.1)  - (35.1)  - (35.1)  - (35.1)  - (35.1)  - (35.1)  - (35.1)  - 

Trade Creditors j. (198.0)  - (180.0)  - (198.0)  - (180.0)  - (198.0)  - (180.0)  - (198.0)  - (180.0)  - (198.0)  - (180.0)  - 

ATO (undistributed profit) k.  -  -  -  -  -  -  -  -  -  -  -  - (134.5)  - (134.5)  -  -  -  -  - 

Loans Payable j. (525.7)  - (484.0)  - (525.7)  - (484.0)  - (525.7)  - (484.0)  - (525.7)  - (484.0)  - (525.7)  - (484.0)  - 

UPE (MF) l.  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  - 

UPE (RF) l. (223.4)  - (223.4)  - (223.4)  - (223.4)  -  -  - (223.4)  -  -  -  -  -  -  -  -  - 

UPE (Other) l. (65.8)  - (65.8)  -  -  -  -  -  -  - (65.8)  -  -  -  -  - (78.8)  - (78.8)  - 

Subtotal  -  - (1,048.1)  - (988.3)  - (982.3)  - (922.5)  - (758.8)  - (988.3)  - (893.4)  - (833.6)  - (837.7)  - (777.9)  - 

----refer above----

----refer above----

DOCALiquidation (No Distributions)

Low

Liquidation (MF Distributions)

Low

Liquidation (RF Distributions)

Low

BM&Y 
Financials

30 Nov-20
MYOB 

19 Aug-21 Low

Liquidation (BM&Y Distributions)Reference
/Note

----refer above----

----refer above----

----refer above----

----refer above----
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Notes: 

a. Refer section 8 for calculation of potential beneficiary loans in each scenario.  To reflect the uncertainty in recovery of these loans, it has been assumed that recoveries of 10% to 25% 

will be made from Renee Fotios’ loans in the low and high scenarios respectively.  Recoveries of 5% to 15% from Michael Fotios’ beneficiary loans have been assumed to reflect 

potential recoveries from the Bankrupt Estate and the dilution of same that would occur from a material claim such as this. 

b. Direct costs of realisation include items such as brokerage on ASX shares (1% to 2%), unlisted shares (5% to 10%), accounting fees (circa $12.5k to $21.5k), security, insurance and 

sales and marketing commission for real property (circa $94.5k to $153.5k) and contingency of 10%. 

c. The Experts’ costs of $324.6k are entitled to first ranking priority per the Directions Orders. 

d. Subject to creditor approval, the Administrators’ remuneration to 10 June 2022 totals $332.8k (excluding GST).  $52.2k and $67.2k (excluding GST) has been assumed if Helios enters 

Liquidation and an additional $20k has been assumed if a DOCA is accepted to finalise and execute the DOCA. 

Subject to approval of the Federal Court, Receivers remuneration to 3 June 2022 totals $101.6k (excluding GST).  If Helios is placed in liquidation, future Receiver fees are estimated 

to be circa $223.4k to $248.4k which relates to realisation of assets, resolving the UPE position and ultimately distributing funds to creditors.  In a DOCA scenario, future Receiver fees 

are estimated to be circa $98.4k to $123.4k (excluding GST) which includes asset realisations as Receiver and the application the Federal Court as a condition of the DOCA. 

e. Liquidator fees (excluding recovery of liquidator claims and beneficiary loan if applicable) are estimated to be $100k to $150k (excluding GST).  It has been assumed all Liquidator 

fees and costs will receive a priority equivalent to Receiver costs (which would require Court approval). 

f. Deed Administrators’ fees are estimated to be $125k to $150k (excluding GST). 

g. The Bankruptcy Trustees costs of $125k (excluding GST) in assisting in the preservation, and realisation of the MFFT’s assets were granted a priority by the Federal Court under the 

Directions Orders.  

h. Actual legal fees of circa $206k (excluding GST) have been incurred by the Administrators and Receivers to 3 June 2022.  In Liquidation, future legal fees of the Administrators, 

Receivers and Liquidators are estimated to be $270k to $300k (excluding GST).  If a DOCA is accepted, future legal fees of the Administrators, Receivers and Deed Administrators are 

estimated to be circa $115k to $135k. 

i. In the RF Distributions and MF Distributions liquidation scenarios, additional costs of $75k have been assumed to recover beneficial loans that arise in those scenarios.  In the No 

Distributions scenario, additional costs of $150k have been assumed to reflect recovery of multiple beneficiary loans. 

j. A provisional allocation of liabilities between the Former Trustee and Helios has been undertaken, however, this allocation will need to be refined and confirmed as part of the 

adjudication process and is subject to change. 

k. As detailed at 5.2.7, tax of $5.3 million plus interest of $3.0m is estimated to be payable in the hands of MFFT in the No Distribution scenario.  In all other scenarios it is assumed 

that there are no tax consequences for MFFT.  

l. Refer section 8 for calculation of the adjusted UPE’s in each liquidation scenario.  Per note j., a provisional allocation of liabilities the Former Trustee and Helios has been undertaken, 

however, this allocation will need to be refined and confirmed as part of the adjudication process and therefore is subject to change.  In the No Distribution scenario, it is assumed there 

is no claim against the trust for tax payable by individuals due to deemed distributions, which may vary from the legal distribution position, or from ATO for unpaid personal taxes as a 

result of same.  If such claims were sustained, then the estimated return to creditors would decrease commensurately. 
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This remuneration approval report provides you with information to assist you to make an informed decision regarding the 
approval of our proposed remuneration for undertaking the Administration of Helios. 

The report has the following information:  

 

 Executive Summary ....................................................................................................................................................................................................... 2 
 Declaration ........................................................................................................................................................................................................................ 3 
 Remuneration for the period of the Voluntary Administration .............................................................................................................. 4 
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Schedule B: Time spent by staff on each major task (work already done) ...................................................................................................... 12 
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Schedule E: Future work to be performed if Helios is placed into liquidation .............................................................................................. 18 
Schedule F: Cost paid to third parties ................................................................................................................................................................................ 21 
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 Executive Summary 

This Remuneration Approval Report has been prepared to provide creditors with details of the external 
administrators’ remuneration in the event creditors resolve to (i) approve a Deed of Company Arrangement 
(DOCA), or (ii) vote to place Helios into liquidation at the second meeting of creditors convened for 24 June 2022 
(Second Meeting).  

A summary of the remuneration being requested in each scenarios is set out below: 

Approvals sought Section 
DOCA scenario 

(ex GST)  
Liquidation scenario 

 (ex GST) 

Voluntary Administration    

     19 August 2021 to 10 June 2022 3 $332,811 $332,811 

     11 June 2022 to Second Meeting 3  $67,189 $67,189 

     Second Meeting to execution of DOCA 4 $20,000 $Nil 

Subtotal  $420,000 $400,000 

Deed of company Arrangement    

     Period of the DOCA 4 $150,000 $Nil 

Liquidation    

     Period of the liquidation 5 $Nil $150,000 

Total   $570,000 $550,000 

Creditors will be asked to approve our remuneration at the Second Meeting.  To date, no remuneration has been 
approved or paid to the Administrators of Helios.  Further details of the remuneration sought can be found at 
Sections 3, 4 and 5 of this report, including the resolutions put to the meeting and included in the proxy form.   

On appointment, we estimated that total remuneration for the Administration of Helios to be between $200,000 
and $250,000.  As above, we now estimate that the total cost of this Voluntary Administration will be $380,000 to 
$400,000.  This has increased because of the following reasons: 

 Prolonged and complex investigations into Helios’ business and affairs, due to the inadequacy of Helios’ 
books and records, including, but not limited to (i) reviewing pre-appointment Court material including 
the Expert Report, (ii) attending to several meetings with Helios’ pre-appointment accountants to 
understand the accounting treatment of various accounts and transactions, (iii) performing detailed 
reconciliations of numerous loan accounts, (iv) reviewing the unpaid present entitlements owing to 
beneficiaries of Helios, and (v) reconciling beneficiaries’ drawings accounts; 

 Time involved in confirming Helios’ asset and liabilities position, including (i) drafting and issuing creditor 
and debtor confirmation letters, (ii) issuing numerous information requests to creditors to assist in 
reviewing claims against Helios’ assets, and (iii) conducting appraisals in relation to same; 

 Lengthy negotiations with the DOCA proponent and their legal advisors in relation to the proposed 
DOCA which lead to (i) four extensions of the convening period to allow negotiations in respect of the 
DOCA and bankruptcy annulment proposal to progress, (ii) reviewing several iterations of a DOCA 
proposal, (iii) liaising with and providing updates in relation to the DOCA proposal to key creditors of 
Helios, and (iv) reviewing and calculating the estimated return to creditors in the DOCA scenario; and 

 Prolonged and complex issues in relation to the order of priorities in respect of Helios’ assets which 
required (i) a detailed directions’ application, including several oral submissions by the Receivers’ advisors, 
(ii) significant conferral between parties with an entitlement to Helios’ assets, and (iii) the Receivers’ 
attendance at several court hearings. 

For further details on the work performed by the Administrators and their staff, please refer to Annexures included 
in the Remuneration Approval Report.  In the event the external administration does not proceed as intended and  
further remuneration approvals are required to finalise the external administration, then we will write to creditors 
separately.  
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 Declaration 

We, Rob Kirman and Rob Brauer of McGrathNicol, have undertaken a proper assessment of this remuneration 
claim in accordance with the law and applicable professional standards.  We are satisfied that the remuneration 
claimed is in respect of necessary work, properly performed, or to be properly performed, in the conduct of this 
matter. 

We have reviewed the work completed by the Administrators, and their staff to ensure that remuneration is only 
being claimed for necessary and proper work performed and have written off items totalling $8,269 relating to 
items which we assessed to be due to inefficiencies and rework that did not meet our strict interpretation of 
necessary and proper work. 
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 Remuneration for the period of the Voluntary Administration 

This section details the remuneration approvals sought for the period of the Voluntary Administration which will 
be approved at the Second Meeting, irrespective of the future outcome of Helios. 

Remuneration for the Administrators is set out below: 

Resolution   Remuneration for For Period 
Amount 
(ex GST) 

Resolution 1 Voluntary Administration Work already done 19 Aug-21 to 10 Jun-22 $332,811 

Resolution 2 Voluntary Administration Future work 11 Jun-22 to Second Meeting $67,189 

Total     $400,000 

All work undertaken, or expected to be undertaken, has been calculated in accordance with the rates provided in 
our Initial Remuneration Notice sent to creditors on 24 August 2021.  Drawing of all remuneration is at the 
discretion of the Administrators and Deed Administrators and is subject to approval by creditors, funds being 
available, and the work actually being undertaken. 

Details of the work already done are included at Schedule A.  Schedule C includes details on the work to be 
performed for the period 11 June 2022 to the Second Meeting. 

Schedule B includes a breakdown of time spent by the appointees and staff members on each major task for work 
we have already done. 

Actual resolutions to be put to the meeting are detailed below for your information.  These resolutions also 
appear in the proxy form for the meeting provided to you. 

Work we have already done: from 19 August 2021 to 10 June 2022 

“That the remuneration of the Administrators for the period 19 August 2021 to 10 June 2022, calculated at hourly 
rates as detailed in the Initial Remuneration Notice dated 24 August 2021, is determined in the sum of $332,811, 
exclusive of GST.” 

Future work: from 11 June 2022 to Second Meeting 

“That the future remuneration of the Administrators from 11 June 2022 to the Second Meeting of Creditors is 
determined at a sum equal to the cost of time spent by the Administrators and their partners and staff, calculated 
at the hourly rates as detailed in the Initial Remuneration Notice dated 24 August 2021, up to a capped amount 
of $67,189, exclusive of GST.” 
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 Remuneration if a DOCA proposal is approved and executed 

This section details approvals sought for remuneration in the instance where creditors accept a DOCA Proposal as 
outlined in the Administrators’ Report.  If a DOCA is not approved, creditors will not be asked to consider this 
remuneration.  

Remuneration for the Administrators and Deed Administrators is set out below: 

Resolution   Remuneration for For Period 
Amount 
(ex GST) 

Resolution 1 Voluntary Administration Future work Second Meeting to DOCA execution $20,000 

Resolution 2 Deed of Company Arrangement Future work Period of DOCA $150,000 

Total     $170,000 

All work undertaken, or expected to be undertaken, has been calculated in accordance with the rates provided in 
our Initial Remuneration Notice sent to creditors on 24 August 2021.  Drawing of all remuneration is at the 
discretion of the Administrators and Deed Administrators and is subject to approval by creditors, funds being 
available, and the work actually being undertaken. 

Schedule D includes details on the work to be performed if creditors vote to approve a DOCA proposal. 

Actual resolutions to be put to the meeting are detailed below for your information.  These resolutions also 
appear in the proxy form for the meeting provided to you. 

Future work: from the Second Meeting to execution of the Deed of Company Arrangement 

“That the remuneration of the Administrators for the period from the Second Meeting of Creditors to the 
execution of the Deed of Company Arrangement is determined at a sum equal to the cost of time spent by the 
Administrators and their partners and staff, calculated at the hourly rates as detailed in the Initial Remuneration 
Notice dated 24 August 2021, up to a capped amount of $20,000, exclusive of GST.” 

Future work: for the period of the Deed of Company Arrangement 

“That the remuneration of the Deed Administrators for the period of the Deed of Company Arrangement is 
determined at a sum equal to the cost of time spent by the Deed Administrators and their partners and staff, 
calculated at the hourly rates as detailed in the Initial Remuneration Notice dated 24 August 2021, up to a capped 
amount of $150,000, exclusive of GST.” 
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 Remuneration if Helios is placed into liquidation 

This section details approvals sought for remuneration in the instance where creditors resolve to place Helios into 
liquidation at the Second Meeting.  If a DOCA is accepted, creditors will not be asked to consider this 
remuneration. 

Remuneration for the Liquidators is set out below: 

Resolution   Remuneration for For Period 
Amount 
(ex GST) 

Resolution 1 Liquidation Future work Period of liquidation $150,000 

Total     $150,000 

All work undertaken, or expected to be undertaken, has been calculated in accordance with the rates provided in 
our Initial Remuneration Notice sent to creditors on 24 August 2021.  Drawing of all remuneration is at the 
discretion of the Administrators and Liquidators and is subject to approval by creditors, funds being available, and 
the work actually being undertaken. 

Schedule E includes details of the work to be performed if creditors resolve to place Helios into liquidation. 

Actual resolutions to be put to the meeting are detailed below for your information.  These resolutions also 
appear in the proxy form for the meeting provided to you. 

Future work: for the period of the liquidation 

“That the remuneration of the Liquidators for the period of the liquidation determined at a sum equal to the cost 
of time spent by the Liquidators and their partners and staff, calculated at the hourly rates as detailed in the Initial 
Remuneration Notice dated 24 August 2021, up to a capped amount of $150,000 exclusive of GST.” 
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 Disbursements sought 

We are required to obtain creditors’ consent for the payment of a disbursement where we, or a related entity of 
ourselves, may directly, or indirectly, obtain a profit.  The Administrators have not incurred any such and, 
accordingly, are not seeking creditor approval for any such amounts. 

We are not required to seek creditor approval for costs paid to third parties, or where we are recovering a cost 
incurred on behalf of the administration, but we must provide details to creditors.  Details of these amounts are 
included at Schedule E. 

 Likely impact on dividends 

It is both reasonable and appropriate for a professional service provider to be remunerated for their services.  An 
external administrator is entitled to be remunerated for necessary work that is properly performed.  That work 
generates the funds that may be recovered for the benefit of creditors and other stakeholders. 

The impact of the approval of the external administrator’s remuneration is that the remuneration will then be paid 
provided sufficient funds are generated to enable it to be paid.  The remuneration will be paid from those funds 
that are generated prior to the payment of most creditors in the external administration.   

It is noted that funds would only be available to any stakeholder as a consequence of the work necessarily 
undertaken by the external administrator. 

If a dividend or distribution is to be paid to stakeholders during a subsequent appointment, there is also 
necessary work that must be undertaken by the external administrator to properly adjudicate on claims and 
distribute any available funds. 

 Summary of receipts and payments 

A summary of the receipt and payments for the period 19 August 2021 to 10 June 2022 is included at Schedule F. 

 Queries 

If you have any queries regarding the information in this report, please contact Antoine Cleuet on (08) 6363 7635. 

You can also access information that may assist you on the following websites: 

 ARITA at www.arita.com.au/creditors 

 ASIC at www.asic.gov.au (search for “INFO 85”). 

Further supporting documentation for our remuneration claim can be provided to creditors on request. 

Dated: 17 June 2022 
 

 
Rob Kirman 
Administrator 
 

Attachments: 

Schedule A: Retrospective Remuneration – Voluntary Administration 

Schedule B: Time spent by staff on each major task 

Schedule C: Details of future work to the Second Meeting 

Schedule D: Future work to be performed if a DOCA proposal is accepted 

Schedule E: Future work to be performed if Helios is placed into liquidation 

Schedule F: Costs paid to third parties 

Schedule G: Receipts and Payments 
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Schedule A: Retrospective Remuneration - Voluntary Administration 
 

 

Work already done 

Period 19 August 2021 to 10 June 2022 
Amount (ex GST) $332,811 

Task Area General Description Tasks 

Assets 
39.7 hours 
$19,619 

Monies  Secure bank accounts 
 Issue letters to various banking institutions advising of appointment 

requesting a freezing of accounts 
Debtors and loans 
receivable 

 Review debtor and loans receivable position 
 Prepare detailed debtor and loan receivables schedule 
 Draft and issue debtor/loan receivables confirmation letters to 

establish quantum of debt 
 General correspondence with debtors 

Creditors 
231.3 hours 
$127,856 

Creditor Enquiries, Requests 
& Directions 

 Receive and respond to creditor enquiries, requests and directions 
 Advise creditors of appointment and prepare initial correspondence 

to creditors and their representatives 
 Upload correspondence to McGrathNicol website 
 Prepare and issue creditor confirmation letters to establish quantum 

of claim against Helios 
 Liaise with creditors in relation to creditor confirmation letters 
 Liaise with major creditor(s) in relation to the conduct of the 

Administration 

Deed of Company 
Arrangement (DOCA) 

 Review and consider numerous iterations of the DOCA proposal  
 Correspond with DOCA Proponent and their advisors in relation to 

the DOCA proposal and its terms 
 Consider and discuss the conditions precedent to the DOCA  
 Liaise with advisors regarding terms of potential DOCA transaction 
 Prepare for and attend meeting with proponent and advisors and 

negotiate terms of DOCA 
 Seek input and feedback from key creditors in relation to DOCA 

proposal and its condition precedent 
 Review and consider implementation deed and deed of settlement 

with proponent and legal advisors 
 Negotiate terms of implementation deed Evaluate final DOCA 

proposal and liaise with advisors 
 Calculate and estimate return to creditors from DOCA proposal 

versus liquidation scenario 
Creditor reporting  Liaise with and provide regular updates in respect of the 

Administration to trustee in bankruptcy 
 Respond to information queries from trustee in bankruptcy 
 Prepare for and meet with the trustee in bankruptcy to discuss the 

Administration 
 Prepare initial update to creditors and issue circular to all creditors 

in relation to the First Meeting of Creditors 
 Review work in progress report ahead of preparing Remuneration 

Report 
 Prepare Administrators’ Report to creditors and accompanying 

annexures 
 Upload initial information for creditors and Administrators’ Report 

to the McGrathNicol website 
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Meeting of Creditors  Issue notice of first meeting of creditors to all known creditors 
 Prepare for and convene first meeting of creditors 
 Lodge minutes of first meeting of creditors with ASIC 
 Instruct advisors to extend the statutory convening period three 

times to progress DOCA negotiations 
 Draft and review multiple affidavits in relation to three extensions of 

convening period 
 Swear and file affidavits 
 Review extension orders and issue circulars to creditors in relation 

to the three extensions sought 
 Upload notices of the extension to the McGrathNicol website 
 Prepare and send notices to all known creditors ahead of the 

Second Meeting of Creditors 
 Prepare proxy forms 
 Advertise notice of Second Meeting of Creditors on the ASIC PNW 

and in writing 
 Prepare Chairpersons’ notes ahead of the Second Meeting of 

Creditors 
 Prepare meeting file and presentation 
 Prepare electronic meeting resources to facilitate meeting of 

creditors via virtual webinar 
 Collate documents to be tabled at Second Meeting of Creditors 

Deal with proofs of debt  Receive PODs from claimants 
 Review PODs and liaise with claimants in relation to supporting 

documentation 
 Enter PODs into Administrators’ accounting software 
 Review PODs and request additional information throughout 

Administration 
 Maintain POD register 

Investigation 
222.9 hours 
$120,437 

ROCAP, books and records 
and information requests 

 Send initial request to Director for Report on Company Activities & 
Property (ROCAP) 

 Review of completed ROCAP and liaise with Director in relation to 
same 

 Attend to collection and review Helios’ books and records 
 Catalogue and summarise contents of Helios’ books and records 

and arrange storage 
 Review pre-appointment financial information provided by Helios’ 

external accountant and conduct preliminary investigations including 
assessment of date of insolvency, preferences and other voidable 
transactions 

 Review of (i) MFFT’s MYOB records, (ii) pre-appointment 
accountants’ internal workpapers and pre-appointment legal 
correspondence 

 Prepare comparative financial statements across multiple financial 
years and reconciliation of management accounts to statutory 
accounts 

 Meet with external accountant to (i) discuss treatment of certain 
transactions recorded in MFFT’s MYOB file and (ii) request additional 
information 

 Issue numerous information requests to related parties to ascertain 
accounting treatment of various transactions recorded in Helios’ 
books and records 

 Review correspondence with creditors, historical bank statements 
and other records pertinent to identifying voidable transactions 
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 Review physical records for any other voidable transactions and 
other claims for potential recoveries that could be made by a 
liquidator 

 Review of specific transactions within relation back period to 
identify potential recoveries by a liquidator 

Shares  Review and confirm Helios’ share portfolio 
 Liaise with various share registries, confirming shareholding and 

instructing to place freezes on accounts 
 Review historical holdings and calculate market values 
 Conduct ASIC searches of unlisted public companies to ascertain net 

asset position 
 Request historical financial information from unlisted private 

companies to ascertain underlying value of majority shareholding 
 Prepare detailed schedule of shares held by Helios and calculate 

estimated return 
Loan accounts  Identify and review various loan accounts in MFFT’s MYOB 

 Reconcile each loan account and prepare detailed schedule of loan 
accounts across multiple financial years 

 Collate supporting documents, such as general ledgers and bank 
statements evidencing loan accounts 

 Review any loan documentation 
 Issue information request to creditors, requesting confirmation of 

claim and particulars in relation to same 
 Discuss accounting treatment of loan accounts with external 

accountant 
 Prepare detailed memos in relation to loan accounts and discuss 

with advisors 
 Review possibility of off-setting claims 
 Where possible, consider and review accounting treatment in other 

parties’ books and records 
Unpaid present entitlements 
(UPE) 

 Detailed review of Trust deed and any subsequent amendments 
 Review of Trust’s distribution note 
 Identify and review UPE accounts in MFFT’s MYOB 
 Reconcile UPE accounts and prepare detailed schedule of UPE 

accounts across multiple financial years 
 Collate supporting documents, such as general ledgers and bank 

statements evidencing UPE accounts and respective drawings 
 Detailed review of MFFT’s beneficiary’s drawings accounts and 

reconcile to bank statements 
 Review of various loan accounts and their impact on UPE accounts 

and drawings 
 Discuss accounting treatment of UPE accounts and drawings with 

external accountant 
 Review and assess impact of personal loan on MFFT’s financial 

position and UPE account 
 Prepare detailed memos in relation to UPE accounts and drawings 
 Issue information requests to related parties, pertaining to UPE 

accounts and drawings 
 Liaise with advisors in relation to loan account and assess value of 

claim 
 Estimate tax liability in the absence of UPE’s 

Trust and Partnership 
entitlements 

 Review Bluewater Living’s trust deed 
 Review MFFT’s general ledgers in relation to trust entitlements 
 Issue information requests in relation to Bluewater Living’s historical 

financial position 
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 Review external accountants’ workpaper in relation to accounting 
treatment of Bluewater’s Trust entitlements 

 Review Bluewater Living’s financial position and estimate return on 
trust entitlements 

 Review general ledgers in relation to Mumford Place Partnership 
entitlements 

 Request external valuation of Mumford place to estimate equity 
return on Partnership 

Property, mother vehicles 
and other plant and 
equipment 

 Conduct a search of the PPS register and locate any security 
interests  

 Request particulars of security interests and request discharge of 
security where appropriate 

 Conduct property and motor vehicles searches and document 
results 

 Review of Helios’ books and records in relation to the purchase of 
motor vehicles, property and private boats and review accounting 
treatment in relation to same 

 Reconcile personal acquisitions to UPE accounts and drawings 
 Review accounting treatment in relation to the purchase of property 

and identify any impact on MFFT’s UPE accounts and drawings 

Administration 
120.9 hours 
$64,899 

Document maintenance/file 
review/checklist 

 Conduct first month file review 
 Maintain physical and electronic engagement file 
 Regularly update task checklists 

Insurance  Correspond with insurer regarding appointment of Administrators 
 Provide insurer with relevant pre-appointment insurance policies 
 Liaise with Administrators’ broker to confirm quotes for 

Administration period cover, respond to information requests and 
complete various proposal forms 

Bank account administration  Prepare correspondence to open the administration account 
 Request bank statements 
 Perform monthly bank account reconciliations 
 Prepare and review payments in banking platform 

ASIC forms  Prepare and lodge various ASIC forms, including in relation to the 
appointment of Administrators, lodgement of DIRRI and minutes of 
first meeting of creditors 

 Prepare notices to be published on the ASIC Published Notice 
Website 

ATO and other statutory 
reporting 

 Notify ATO of Administrators’ appointment 
 Notify other statutory authorities of Administrators’ appointment 
 Liaise with ATO regarding Helios’ trust deeds 
 Prepare and lodge quarterly BAS 

Planning/Review  Execute various planning appointment documents 
 Discuss status of external administration on a regular basis and the 

next steps 
 Regular team meetings and internal correspondence in relation to 

task checklists, status of key work streams and statutory 
requirements 
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Schedule B: Time spent by staff on each major task (work already done) 

Resolution 1: from 19 August 2021 to 10 June 2022 

 

 

Helios Corporation Pty Ltd (Administrators Appointed) - Voluntary Administrators' fees for the period 19 Aug-21 to 10 Jun-22

Employee Position Rate Hrs Fees ($) Hrs Fees ($) Hrs Fees ($) Hrs Fees ($) Hrs Fees ($)

Rob Kirman Appointee 720 4.1 2,952 6.3 4,536 16.6 11,952 21.1 15,192 48.1 34,632

Employee A Director 640  -  - 122.0 78,080 79.1 50,624 26.1 16,704 227.2 145,408

Employee B Manager 520 15.1 7,852 26.2 13,624 35.7 18,564 24.9 12,948 101.9 52,988

Employee C Senior Accountant 430 20.5 8,815 70.4 30,272 90.9 39,087 38.5 16,555 220.3 94,729

Employee D Accountant 350  -  -  -  - 0.6 210 4.5 1,575 5.1 1,785

Employee E Undergraduate Accountant 210  -  - 6.4 1,344  -  -  -  - 6.4 1,344

Employee F Treasury Coordinator 370  -  -  -  -  -  - 4.5 1,665 4.5 1,665

Employee G Treasury Coordinator 200  -  -  -  -  -  - 1.3 260 1.3 260

Total fees (inclusive of write-offs and excluding GST) 39.7 19,619 231.3 127,856 222.9 120,437 120.9 64,899 614.8 332,811

Creditors
Statutory & 

Administration
Investigation TotalAssets
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Schedule C: Details of future work to the Second Meeting 
 

 

Future work from 11 June 2022 to the Second Meeting 

Period 11 June 2022 to Second Meeting 
Amount (ex GST) $67,189 

Task Area General Description Tasks 

Creditors 
$40,000 

Creditor Enquiries, Requests 
& Directions 

 Receive and respond to creditor enquiries, requests and directions 
ahead of Second Meeting of Creditors 

 Upload correspondence to creditors on the McGrathNicol website 
Deal with proofs of debt 
(POD) 

 Receive and review PODs from claimants prior to Second Meeting 
of Creditors 

 Review Proxy Forms ahead of the Second Meeting of Creditors 
 Maintain POD and proxy registers for Second Meeting of Creditors 
 Update POD details in Administrators accounting software 

DOCA negotiation and 
finalisation 

 Negotiate and finalise draft DOCA and liaise with proponent and 
advisors as necessary 

 Planning for preparation and execution of DOCA and timeline to 
completion 

Meeting of Creditors  Finalise and issue notices for Second Meeting of Creditors 
 Advertise notice of Second Meeting of Creditors to all known 

creditors of Helios 
 Finalise meeting file and electronic meeting resources to facilitate 

Second Meeting of Creditors via virtual webinar 
 Liaise with creditors and other stakeholders as required in advance 

of Second Meeting of Creditors 
 Upload meeting documents and information for creditors to 

McGrathNicol website 
 Attend and facilitate Second Meeting of Creditors  

Administration 
$27,189 

Document maintenance/file 
review/checklist 

 Maintain physical and electronic engagement file 
 Update checklists 

Bank account administration  Request bank statements 
 Process receipts and payments in the banking platform 
 Perform periodic bank account reconciliations 

ASIC forms  Lodge ASIC PNW Notice ahead of the Second Meeting of Creditors 
ATO and other statutory 
reporting 

 Prepare for finalisation of Voluntary Administration period BAS and 
transition to deed of company arrangement 

Finalisation  Prepare for finalisation of Voluntary Administration and transition to 
deed of company arrangement, including updates to internal 
checklists, notifications to be issued to statutory authorities and 
other statutory lodgements 

Planning/Review  Discuss status of external administration and transfer to deed of 
company arrangement 

 Hold internal meeting to discuss rolling checklist and statutory 
lodgements 
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Schedule D: Future work to be performed if a DOCA proposal is accepted 
 

 
Future work from Second Meeting to execution of the Deed of 
Company Arrangement 

Period Second Meeting to execution of DOCA 
Amount (ex GST) $20,000 

Task Area General Description Tasks 

Creditors 
$15,000 

DOCA execution  Ongoing general communications with Proponent in relation to 
DOCA and execution preparation  

 Planning for preparation and execution of DOCA and timeline to 
completion 

 Liaise with legal advisors to review and amend DOCA if required 
 Finalise negotiations in relation to implementation deed 
 Finalise deed of settlement and attend to execution 
 Review final DOCA and execute 
 Issue circular to creditors after execution of DOCA 

Administration 
$5,000 

Document maintenance/file 
review/checklist 

 Maintain physical and electronic engagement file 
 Finalise Administration file for transition to DOCA appointment 

Bank account administration  Reconcile post appointment bank account 
 Process and approve payments as required 
 Reconcile receipts and payments in Administrators’ accounting 

software ahead of finalising Voluntary Administration period 
ASIC forms  Prepare form 505 to finalise retirement of Voluntary Administration 

and transition to DOCA 
 Lodge a copy of the DOCA with ASIC 

ATO and other statutory 
reporting 

 Prepare for finalisation of Voluntary Administration period BAS and 
transition to DOCA 

Finalisation  Prepare for finalisation of Voluntary Administration and transition to 
DOCA, including updates to internal checklists, notifications to be 
issued to statutory authorities and other statutory lodgements 

Planning/Review  Discuss status of external administration and transfer to DOCA 
 Hold internal meetings to discuss DOCA timeline and statutory 

lodgements 
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Future work for the period of the Deed of Company Arrangement 

Period Period of the DOCA 
Amount (ex GST) $150,000 

Task Area General Description Tasks 

Assets 
$75,000 

DOCA implementation and 
key deliverables 

 Planning, preparation and completion of tasks following execution 
of the DOCA and associated communications with the DOCA 
proponent 

 Review receipt of DOCA fund 
 Attend to and complete key deliverables of DOCA 
 Liaise with proponent in relation to balance of DOCA consideration 
 Ongoing general communications with proponent in relation to 

DOCA and completion preparation 

Monies  Secure bank accounts and cash on hand 
 Sweep funds from pre-appointment bank account to liquidation 

bank account 

Loans  Review loan accounts and collate supporting documents 
 Issue letter of demand for loan accounts 
 Review any responses and liaise with legal advisors where 

appropriate 
 Review potential payment arrangements and consider their 

commerciality 
 Instruct legal advisors to commence legal proceedings where 

required 

Partnership Property  Request marketing proposals from agents 
 Review marketing proposals and engage agent 
 Review sales offer and liaise with marketing agent in relation to 

same 
 Discuss and review offers received 
 Liaise with purchaser and finalise sales contract 
 Attend to execution of sales contract 
 Attend to settlement and other settlement matters 

Bluewater Property  Liaise with proponent to value property 
 Seek updates from proponent in relation to sale of property 
 Review sales contract 
 Review mortgage discharge documents and reconcile funds received 

Creditors 
$25,000 

Creditor Enquiries, Requests 
& Directions 

 Receive and respond to creditor enquiries 
 Maintain creditor request log 
 Consider reasonableness of creditor requests 
 Compile information requested by creditors 

Deal with proofs of debt 
(POD) 

 Receive and review PODs from claimants 
 Filing PODs as required after Second Meeting and following 

appointment of Deed Administrators 
 Request and call for formal proof of debts 
 Review and adjudicate PODs as necessary and request particulars of 

debt where necessary 

Meeting of Creditors (only if 
requested) 

 Prepare and send meeting notices including any proxy forms 
 Advertise notice of meeting on the ASIC Published Notice Website 
 Prepare meeting file 
 Prepare and lodge minutes of meeting(s) with ASIC 
 Respond to stakeholder queries and questions following the 

meeting 
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Report to creditors and 
proposals to creditors  

 
 Prepare Report to Creditors and Remuneration Report 
 Prepare proposal notices and voting forms 
 Forward notice of proposal to all known creditors 
 Review votes and determine outcome of proposal 
 Prepare and lodge Form 5022 proposal outcome with ASIC 

Dividend 
$30,000 

Process and deal with 
proofs of debt 

 Prepare correspondence to potential creditors inviting lodgement of 
POD 

 Receive, review and adjudicate PODs  
 Enter PODs into Deed Administrators’ accounting software 
 Review supporting documentation provided in relation to the POD 
 Maintain POD register 
 Correspond with claimants regarding PODs 
 Follow appeal process for any disputed PODs as necessary  
 If required, issue any notice in relation to rejection of PODs 

Dividend procedures   Advertise intention to declare dividend on the ASIC PNW and issue 
written correspondence to creditors 

 Enter claims in Deed Administrators’ accounting software 
 Enter adjudicated POD amounts in Deed Administrators’ accounting 

software and calculate dividend 
 Correspond with creditors regarding dividend process 
 Obtain tax clearance from ATO ahead of paying a dividend to 

unsecured creditors 
 Calculate increasing or decreasing adjustment regarding ATO’s claim 
 Calculate equalising dividend, where required 
 Calculate and pay dividend and account for taxation requirements 

as necessary 
 Issue correspondence to creditors notifying them of dividend 

payment 

Administration 
$20,000 

Document maintenance/file 
review/checklist 

 Conduct file review for the DOCA period 
 Maintain physical and electronic engagement file 
 Update DOCA checklists 

Insurance  Correspond with insurer regarding initial and ongoing insurance 
requirements 

 Maintain appropriate cover and cancel insurance policies if required 

Bank account administration  Prepare correspondence to update Administration bank account to 
reflect appointment of Deed Administrators 

 Request bank statements 
 Perform bank account reconciliations 
 Process receipts and payments 

ASIC forms  Prepare form 505 for the cessation of Voluntary Administrators 
 Prepare form 505 for the appointment of Deed Administrators 
 Lodge executed DOCA with ASIC 
 Prepare and lodge form 5603 End of Administration return for 

Voluntary Administration period 

ATO and other statutory 
reporting 

 Notify ATO of appointment of Deed Administrators 
 Prepare BAS returns for DOCA period 
 Reconcile Voluntary Administration and DOCA BAS account 
 Notify ATO of cessation of the Deed Administrator 

Finalisation  Notify ATO of ceasing to act 
 Cancel ABN/GST/PAYG registration 
 Complete checklists 
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Planning/Review  Internal discussions regarding status of DOCA and tasks to 
finalisation 

 Regular team meetings to discuss rolling checklist and statutory 
lodgements 

Books and records/storage  Deal with records in storage 
 Send job files to storage  
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Schedule E: Future work to be performed if Helios is placed into liquidation 

 

 

Future work for the period of the liquidation 

Period Period of the liquidation 
Amount (ex GST) $150,000 

Task Area General Description Tasks 

Assets 
$75,000 

Monies  Secure bank accounts and cash on hand 
 Sweep funds from pre-appointment bank account to liquidation 

bank account 
Property   Request marketing proposals from agents 

 Review marketing proposals and engage agent 
 Review sales offer and liaise with marketing agent in relation to 

same 
 Discuss and review offers received 
 Liaise with purchaser and finalise sales contract 
 Attend to execution of sales contract 
 Attend to settlement and other settlement matters 

Debtors and loans  Review debtors and loan balances and collate supporting 
documents 

 Issue letter of demand to debtors and loan accounts 
 Review any responses and liaise with legal advisors where 

appropriate 
 Review potential payment arrangements and consider their 

commerciality 
 Instruct legal advisors to commence legal proceedings where 

required 
Share portfolio  Review and confirm share portfolio 

 Request share realisation proposals from various brokers 
 Review realisation proposals and engage broker 
 Realise share portfolio and reconcile funds received 
 Liaise with off-market buyers where commercially appropriate 

Trust and Partnership 
entitlements 

 Review Bluewater Trust Deed 
 Finalise valuation of Bluewater Trust Units 
 Collate supporting documentation and issue letters of demand in 

respect of entitlement owing from Bluewater Trust 
 Instruct advisors to commence legal proceedings if required 

Creditors 
$25,000 

Creditor Enquiries, Requests 
& Directions 

 Receive and respond to creditor enquiries, requests and directions 
 Prepare initial correspondence to creditors and their representatives 

in relation to the appointment of liquidators 
Creditor reports   Prepare Statutory Report to creditors and Remuneration Report 

(where relevant) within 3 months of appointment of liquidators as 
necessary 

 Prepare other general reports to creditors if and when required 

Deal with proofs of debt 
(POD) 

 Receive and review PODs from claimants 
 Filing PODs as required after Second Meeting and following 

appointment of liquidators 
 Review and adjudicate PODs as necessary and request particulars of 

debt where necessary 
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Meeting of Creditors (only if 
requested to be held in a 
liquidation) 

 Prepare and send meeting notices including any proxy forms 
 Advertise notice of meeting on the ASIC Published Notice Website 
 Prepare meeting file 
 Prepare and lodge minutes of meeting(s) with ASIC 
 Respond to stakeholder queries and questions following the 

meeting 
Proposals to Creditors   Prepare proposal notices and voting forms 

 Forward notice of proposal to all known creditors 
 Review votes and determine outcome of proposal 
 Prepare and lodge Form 5022 proposal outcome with ASIC 

Unpaid Present Entitlements 
and loan accounts 

 Finalise review into UPE’s and loan accounts and calculate final 
quantum 

 Where required seek advice on quantum and validity of UPE’s and 
loan accounts 

 Review supporting documentation in relation to loan accounts and 
adjudicate claim 

 Prepare for and file Directions’ Application to determine quantum of 
UPE 

 Prepare affidavit material and swear 
 Attend Court hearing if required 
 Review supporting documentation and directions in relation to 

UPE’s and adjudicate claim 

Investigation 
$20,000 

Conduct investigations  Finalise review of potential liquidator recoveries, including date of 
insolvency, quantum of potential insolvent trading claim, and 
uncommercial transactions 

 Finalise review of financial statements and company books and 
records in relation to liquidator recoveries 

 Finalise review of specific transactions and liaise with solicitors as 
required 

 Pursue liquidator recovery actions (where applicable and commercial 
to do so) 

 Instruct solicitors where required 
 Attend to conferral between parties 
 Attend to any settlement discussions and negotiations 
 Finalise Liquidators’ investigation file 
 Preparation of supporting information in preparation of report to 

ASIC on Liquidators’ investigations 
ASIC reporting   Prepare liquidators’ report to ASIC pursuant to s533 of the Act 

 Liaise with ASIC regarding liquidator reports and supplementary 
investigations 

 Respond to queries from ASIC 

Dividend 
$20,000 

Process and deal with 
proofs of debt 

 Prepare correspondence to potential creditors inviting lodgement of 
POD 

 Receive, review and adjudicate PODs  
 Enter PODs into Liquidators’ accounting software 
 Review supporting documentation provided in relation to the POD 
 Maintain POD register 
 Finalise order of priorities based on directions hearing 
 Correspond with claimants regarding PODs 
 Follow appeal process for any disputed PODs as necessary  
 If required, issue any notice in relation to rejection of PODs 

Dividend procedures   Advertise intention to declare dividend on the ASIC PNW and issue 
written correspondence to creditors 

 Enter claims in Liquidators’ accounting software 
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 Enter adjudicated POD amounts in Liquidators’ accounting software 
and calculate dividend 

 Correspond with creditors regarding dividend process 
 Obtain tax clearance from ATO ahead of paying a dividend to 

unsecured creditors 
 Calculate increasing or decreasing adjustment regarding ATO’s claim 
 Calculate equalising dividend, where required 
 Calculate and pay dividend and account for taxation requirements 

as necessary 
 Issue correspondence to creditors notifying them of dividend 

payment 

Administration 
$10,000 

Document maintenance/file 
review/checklist 

 Conduct first and six month file review for the Liquidation 
 Maintain physical and electronic engagement file 
 Update Liquidation checklists 

Insurance  Correspond with insurer regarding ongoing insurance requirements 
 Review insurance policies and cancel where appropriate 

Bank account administration  Prepare correspondence to updated Administration bank account to 
reflect appointment of Liquidators 

 Request bank statements 
 Perform bank account reconciliations 
 Correspond with bank regarding specific transfers 

ASIC forms  Prepare form 505 for the cessation of Voluntary Administrators 
 Prepare form 505 for the appointment of Liquidators 
 Prepare and lodge form 5603 End of Administration return for 

Voluntary Administration period 
 Seek ASIC consent for early destruction of books and records 
 Correspond with ASIC regarding statutory forms 
 Apply for de-registration of Helios 
 Prepare and lodge form 5603 End of Administration return for 

Liquidation period 
ATO and other statutory 
reporting 

 Notify of appointment of Liquidators 
 Prepare BAS returns for Liquidation period 
 Reconcile BAS account 
 Notify ATO of cessation of the Liquidation 

Finalisation  Notify ATO of ceasing to act as Liquidators 
 Cancel ABN/GST/PAYG registration 
 Complete checklists 

Planning/Review  Internal discussions regarding status of Liquidation and tasks to 
finalisation 

 Regular team meetings to discuss rolling checklist and statutory 
lodgements 

Books and records/storage  Preserve and deal with company records 
 Send job files to storage 
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Schedule F: Cost paid to third parties 

Costs paid to third parties are recovered at cost.  Creditors are not required to approve these types of costs, but details are 
provided to account to creditors, including the basis of charging for these types of costs.  Creditors are entitled to question 
the incurring of the costs and can challenge the costs in Court. 

The following costs have been paid by McGrathNicol to third parties and relate to the Voluntary Administration.  These 
amounts will be reimbursed to McGrathNicol at cost from the Voluntary Administration bank account: 

 

Costs paid to third parties for the period 19 August 2021 to 10 June 2022 
Amount ($)  

(GST exclusive) 

Searches $1,231.96 

Staff travel (including taxis and parking) $100.54 

Share registry costs $100.00 

Total $1,432.50 

Future costs provided by McGrathNicol will be charged to the external administration on the following basis: 
 

Cost type 
Rate 
(GST exclusive) 

Postage At cost 

Stationery and other incidental disbursements At cost 

Conference call phone charges At cost 

Searches At cost 

Advertising At cost 

Courier At cost 

Staff per diem travel allowance* $89.00 per day** 

Staff vehicle use $0.72 per km** 

ASIC user pays levy*** At cost 

* Payable when partners or staff are required for business purposes to stay away from their usual place of residence overnight. 

** These rates are deemed reasonable by the Australian Taxation Office. 

*** This levy is charged by ASIC and is based on the number of notifiable events in a financial year directly related to this 
Voluntary Administration.  Notifiable events include notices published on ASIC’s published notices website and some 
documents lodged with ASIC. 

Further explanation of data hosting costs 

In the conduct of this Voluntary Administration, we may use McGrathNicol’s Forensic Technology team to extract, aggregate, 
electronically process and/or host electronic data, which could be used for the: 

 trade or sale of the business or assets; and/or 

 investigations regarding transactions or potential recoveries available to creditors. 

If data hosting is required and we choose not to use the services of McGrathNicol’s Forensic Technology team, we will 
otherwise have to purchase those services from an alternative provider and/or use another method to achieve the same end, 
which will not be as efficient as using these available internal services.  We note that the data hosting rates above are no 
more than our standard commercial pricing available for the same services when they are provided to external parties. 
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Schedule G: Receipts and Payments 

 

Helios Corporation Pty Ltd - Administrators' receipts and payments for the period 19-Aug-21 to 10 Jun-22

Category $ (incl GST)

Receipts

Advance from Receivers 14,408

GST refund 1,064

Total receipts 15,472

Payments

Accounting fees (13,728)

Mail redirect (680)

Total receipts (14,408)

Net receipts / (payments) 1,064

Cash at bank as at 10 June 2022 1,064
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