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 Introduction 

Robert Smith and I were appointed joint and several liquidators (Liquidators) of GB Kitchens Pty Ltd (In Liquidation) (GB 

Kitchens) on 25 March 2022.  

This report follows my initial information for GB Kitchens’ creditors dated 8 April 2022 in which you were advised of the 

Liquidators’ appointment and your rights as a creditor in the liquidation.  Both reports can be found on our website at the 

following link (www.mcgrathnicol.com/creditors/gb-kitchens-pty-ltd/).  

The purpose of this report is to: 

▪ provide you with an update on the progress of the liquidation, including the status of the Liquidators’ preliminary 

investigations; and 

▪ advise you of the likelihood of a dividend being paid in the liquidation.   

This report has been prepared to comply with the Liquidators’ statutory obligations under section 70-40 of the Insolvency 

Practice Rules (Corporations) 2016 (IPR) to report to creditors within three months of their appointment as Liquidators.  

 Update on the progress of the liquidation 

2.1 Background and events leading to the appointment of Liquidators 

GB Kitchens was incorporated on 8 November 2012.  

GB Kitchens traded as Kitchen Galerie and operated as a manufacturer and installer of kitchen cabinetry from its principal 

factory located at 69-75 Discovery Road, Dandenong South, Victoria.  

Set out below is a summary of key events leading up to the Liquidators’ appointment:  

▪ On 11 July 2019, Hays Specialist Recruitment (Australia) Pty Ltd (Hays) brought proceedings against GB Kitchens in 

relation to unpaid invoices for the supply of labour;  

▪ GB Kitchens ceased trading on 31 August 2019; 

▪ On 19 October 2021, GB Kitchens’ pre-appointment solicitors contacted the Liquidators to discuss insolvency 

options; and  

▪ On 25 March 2022, the members of GB Kitchens resolved to pass a special resolution to place GB Kitchens into 

liquidation.  

2.3 Statutory Information 

Key statutory information 

 

Director and Officer  

 

Key statutory information

Incorporation Date ACN ABN Registered office

8 November 2012 161 150 965 19 161 150 965 Captune Partners, Suite 502, 737 Burwood Road, Hawthorn East VIC 3123

Source: ASIC company extract

Director and officer

Name Role Appointment date Resignation date

Hong Wei Director 7 March 2017 N/A

Hong Wei Secretary 12 July 2019 N/A

Source: ASIC company extract

http://www.mcgrathnicol.com/creditors/gb-kitchens-pty-ltd/
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Shareholders 

 

2.3 Liquidators’ preliminary view on the reasons for failure  

Based on the Liquidators’ preliminary investigations to date, we consider the reasons for GB Kitchens’ failure are:  

▪ ongoing trading losses from at least FY16; 

▪ inadequate governance structure; 

▪ poor financial controls; 

▪ poor management of accounts receivable; 

▪ loss of key management personnel; and 

▪ numerous contractual disputes with customers. 

2.4 Liquidators’ actions to date  

To date, we have performed the following actions: 

▪ liaised with and issued requests for information from statutory authorities, banks and the Australian Taxation Office 

(ATO);  

▪ fulfilled statutory and compliance obligations, including creditor notifications and Australian Securities and Investments 

Commission (ASIC) lodgements; 

▪ corresponded with GB Kitchens’ transactional banker Commonwealth Bank of Australia (CBA);  

▪ issued correspondence to GB Kitchens’ outstanding debtors at appointment requesting payment of their outstanding 

accounts;  

▪ received and reviewed correspondence from debtors; 

▪ called and sent further letters to debtors which did not respond to our initial correspondence; 

▪ met with debtors to discuss GB Kitchens’ claims, and their respective counterclaims; 

▪ reviewed settlement documentation to confirm the existence or non-existence of continuing claims against debtors; 

▪ matched settlement documentation to actual funds received in GB Kitchens’ pre-appointment bank account; 

▪ collated supporting documentation from GB Kitchens’ records provided in order to progress claims and rebut 

counterclaims; 

▪ commenced preliminary discussions with specialist debt collection agency regarding collection of specific debtors; 

▪ attended to creditor enquiries, including issuing a circular to creditors to advise of the commencement of the 

liquidation;  

▪ conducted enquiries with the Director, including requesting access to the books and records and preparation of the 

Report on Company Activities and Property (ROCAP); 

▪ liaised with VicRoads in relation to a motor vehicle registered in the name of GB Kitchens; 

▪ secured certain books and records and commenced reviewing the information provided; and 

Shareholders

Name Share Type Fully paid Beneficially held Number held % total

Sheng Jun Tsao Song Ordinary shares Yes Yes 99 99%

Hong Wei Ordinary shares Yes Yes 1 1%

Source: ASIC company extract
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▪ commenced preliminary investigations into GB Kitchens’ affairs, including a review of potential antecedent transactions

and a preliminary insolvency analysis to support this report, as well as a confidential report required to be lodged with

ASIC.

2.5 ROCAP and books and records 

In a liquidation, directors are required to submit a ROCAP setting out a detailed assessment of the company’s asset and 

liability position at the date of the Liquidators’ appointment.  

Immediately on appointment, the Liquidators requested the Director to provide: 

▪ a completed ROCAP; and

▪ all books and records of the Company.

The Director submitted a completed ROCAP in relation to GB Kitchens on 29 April 2022.  The Director attributed the failure 

of GB Kitchens to fraudulent activity by ‘builders’ causing outstanding money to be unrecoverable.  The Director did not 

specify which entities he was referring to. 

The Liquidators have not uncovered any evidence of this proposed cause of failure in our investigations to date.  Our 

preliminary assessment of the causes of GB Kitchens’ failure are outlined above at Section 2.3 of this report. 

Financial Position 

The below table sets out GB Kitchens’ financial position as at the date of the Liquidators’ appointment.  This table includes 

information obtained from GB Kitchens’ records, the Director’s ROCAP and the Liquidators’ view on the estimated financial 

outcome (EOS) from the liquidation of GB Kitchens.   

3.1 Cash at bank 

The Director’s ROCAP disclosed $93.87 held in bank account as at the date of our appointment.  We have written to 

GB Kitchens’ bank (CBA) to request a transfer of any funds held to the liquidation bank account. 

Summary of financial position and estimated return to creditors

A$'000 Notes Director's ROCAP Low High

Assets

 Cash at bank 3.1 0 0 0

 Debtors 3.2 4,269  - 1,000

 Motor vehicle 3.3  - - 20

Total Estimated Realisable Value (ERV) 4,269 0 1,020

Less: Costs of liquidation 3.4 n/a TBC TBC

Add : Other potential recoveries

 Insolvent trading 3.5 n/a TBC TBC

 Director duty breaches 3.5 n/a TBC TBC

 Voidable transactions and preference recoveries 3.5 n/a TBC TBC

 Other investigations / legal matters 3.5 n/a TBC TBC

Est. surplus/(shortfall) before unsecured claims

Secured creditors 3.6  - -  - 

Unsecured creditors 3.7 (8,824) (8,824) (8,824)

Total estimated shortfall in the liquidation (4,555) (8,824) (7,804)

Source: Director's ROCAP and Liquidators' analysis

ERV



 

  6 

3.2 Debtors 

The Director’s ROCAP disclosed 29 debtors totalling $4,269,327.93.  Based on our initial investigations a number of these 

debtor amounts relate to invoices raised materially prior to our appointment. 

To date, we have had correspondence with all debtors in relation to their debtor amount, many of which are disputing the 

amount owed either partially or in full. 

Full recoverability of the debtors has been negatively impacted by: 

▪ numerous debtors having produced pre-appointment settlement agreements entered into with GB Kitchens; and 

▪ multiple debtors are in liquidation. 

The high scenario assumes a proportion of debtors will be partially or fully uncollectable due to: 

▪ debtors in liquidation having a low possibility of a dividend being paid (based on dialogue with the liquidators);  

▪ disputed debtor amounts, including material set-off claims in relation to alleged defects and delays; and 

▪ pre-appointment settlements having been entered into by GB Kitchens which are not reflected in the books and 

records. 

To date no pre-appointment debtors have been collected.  Accordingly, the low scenario assumes no recoveries. 

The Liquidators are continuing to pursue debtors for the benefit of GB Kitchens’ creditors. 

3.3 Motor vehicle   

One motor vehicle was registered in the name of GB Kitchens as at the date of our appointment.  The Director currently 

has the vehicle in his possession.  We have requested its return to which he has not complied with to date. 

We are currently liaising with our solicitors regarding the most efficient path for return of the vehicle to the Liquidators, 

including applying to the court for a warrant to enter the Director’s residence to seize the vehicle. 

The high scenario represents the vehicle’s value less costs to seize and realise, the low scenario represents a case where 

the value realised for the vehicle does not meet the costs incurred in recovering it. 

3.4     Costs of the liquidation  

The Liquidators do not intend to seek a fee approval in this report and will do so in our next report to creditors.  

3.5    Other potential recoveries 

The Liquidators have conducted preliminary investigations into possible statutory offences which may result in potential 

recoveries.  Further investigations are required in order to form an appropriate view on any potential recovery. 

3.6 Secured creditors  

The most recent financial accounts available state a secured amount owed to the Sonya Family Trust of $3,841,445.  The 

Liquidators have been unable to validate any secured claim detailed via a Personal Property Security Register search and 

no supporting documentation has been provided by the Sonya Family Trust.  Based on this information, we consider this 

amount to be unsecured.  We also note the Director did not refer to this amount as being secured in the ROCAP 

submitted and the Sonya Family Trust is a related party through a family connection to the Director. 

3.7 Unsecured creditors 

Set out below is a list of unsecured creditors disclosed in the Director’s ROCAP: 
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We note that of the above unsecured creditors, Sonya Family Trust and Wei Hong are related parties of GB Kitchens. 

Some company debtors which dispute the amount owed also allege they are creditors of GB Kitchens.  Whilst these parties 

will receive a copy of this report they have been excluded from the above table on the basis their claims were not 

included in GB Kitchen’s records. 

 Investigations 

Creditors will find a summary of offences under the Act, including details of voidable transactions and insolvent trading 

considerations in the Creditor Information Sheet – Offences, Recoverable Transactions and Insolvent Trading (Enclosure 3). 

4.1 Overview 

The Liquidators have obtained certain books and records of GB Kitchens, which include historical financial statements, bank 

statements and various other information. The Liquidators have also obtained further documents available via public 

registers and the Director’s advisors.  The Liquidators were only provided with substantive records of the company on 

16 June 2022, despite multiple requests.  Accordingly, we are still reviewing the information provided and are yet to affirm 

that the records provided are complete or sufficient. 

Due to the Director’s delay in providing substantive records, we have been unable to finalise our investigations prior 

to issuing this report to creditors which is required to be issued within three months of the Liquidators’ 

appointment. 

We anticipate being able to complete our investigations over the next three months and will provide a further 

update in our next report to creditors once these investigations (which are foreshadowed below) are complete.   

4.2 Investigations undertaken  

Preliminary investigations performed to date include: 

▪ reviewing the books and records of GB Kitchens including accounting records; 

▪ making enquiries with the Director in relation to GB Kitchen’s affairs and dealings; 

▪ reviewing publicly available information and making enquiries of relevant registers; and  

▪ obtaining and reviewing information from statutory bodies. 

Whilst these investigations are at a preliminary stage and are potentially subject to legal advice, the Liquidators provide the 

following update on possible contraventions of the Corporations Act 2001 (Act). 

4.3 Preliminary conclusions regarding the date of insolvency 

The Liquidators have undertaken a preliminary review of the books and records of GB Kitchens to determine the point in 

time when GB Kitchens is considered likely to have become insolvent.  The Act specifies that a company is solvent if, and 

only if, it is able to pay all of its debts as and when they fall due.  A company that is not solvent is insolvent. 

Summary of GB Kitchens creditors

Creditor Amount ($)

Australian Securities & Investments Commission 620.00

Air Liquide Australia Limited 146.98

Hays Specialist Recruitment (Australia) Pty Ltd 172,092.00

Suez 3,811.54

State Revenue Office of Victoria 8,362.40

Sonya Family Trust 8,616,749.00

Wei Hong 22,509.13

Total 8,824,291.05
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Our preliminary review of the books and records made available to us indicates that GB Kitchens has traded at a loss and 

recorded a negative net asset position since at least 30 June 2016. 

This would indicate GB Kitchens may have been insolvent from as early as this date, however further work is required to be 

performed to finalise our position in relation to the date of insolvency including a review of GB Kitchens’: 

▪ cash flow and bank statements; 

▪ detailed books and records (including relevant correspondence); and 

▪ alternate sources of funding. 

We will provide a substantive update on our findings in relation to the date of insolvency in our next report to creditors. 

4.4  Insolvent trading 

Pursuant to section 588G of the Act, a director of a company has a duty to ensure that the company does not incur debts 

that is it is unable to pay, i.e. that it does not trade whilst insolvent. 

In the event that a company is placed into liquidation, and insolvent trading is found to have occurred, the directors are 

personally liable for the debts incurred during that time.  Before a court will order that a person pay compensation in 

respect of insolvent trading, a liquidator must establish that: 

▪ the person was a director of the company at the time the company incurred the debt which is the subject of the 

claim; 

▪ the company was insolvent at that time or became insolvent by incurring the debt; 

▪ at that time, there were reasonable grounds for suspecting that the company was insolvent or would become 

insolvent by incurring the debt; and 

▪ the debt, which is the subject of the claim, was wholly or partly unsecured and the creditors with outstanding 

amounts suffered loss and damage. 

There are various statutory defences available to directors in defending an insolvent trading claim, as set out in section 

588H of the Act.   

Solvency, in particular, is a question of fact to be ascertained from a consideration of a company’s financial position as a 

whole.  However, Australian Courts have determined that the primary test of solvency is a cash flow test. 

The Liquidators’ investigations to date have involved preliminary enquiries into determining the specific date of insolvency, 

which is necessary before any voidable transactions can be recovered.  

Further investigative work is required to be performed by the Liquidators to determine if there is a potential claim for 

insolvent trading, including the Liquidators forming a view about the commercial viability of pursing this type of complex 

litigation, taking into consideration: 

▪ the costs to recover such a claim (including litigation costs if applicable, noting insolvent trading claims are a 

complex legal action);  

▪ any insurance policies in place that may respond to an insolvent trading claim (if applicable); and 

▪ the financial capacity of the Director (in the absence of insurance). 

4.5 Voidable transactions 

Under Part 5.7B of the Act, certain transactions that occurred prior to the liquidation, including if property was disposed of 

or dealt with, are potentially recoverable by the Liquidators.  This may result in, amongst other things, a requirement for a 

third party to return property and/or money and thereby increase the assets available to the Liquidators and creditors.  

These transactions are known as voidable transactions and are described in the table below 

It is important to note that a number of voidable transactions can only be recovered if the company in question is proven 

to be insolvent at the time of the transaction. 
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Voidable transactions   

Voidable transaction type 

Description Must be insolvent 

at time of 

transaction 

Unfair preferences 

Transactions between the insolvent entity and a creditor 

resulting in the creditor receiving from the insolvent entity, in 

relation to an unsecured debt owed to the creditor, a greater 

amount than the creditor would have received in relation to 

the debt in a winding up of the company. 

Yes 

Uncommercial transactions 

Transactions which a reasonable person in the place of an 

insolvent entity would not have entered into, taking into 

account the benefits and the detriment to the insolvent entity, 

the respective benefits to the other parties involved and any 

other related matters. 

Yes 

Unfair loans 

A loan agreement where the interest or charges are 

considered to be extortionate.  Unfair loans made to the 

entity at any time prior to the appointment of the Liquidators 

may potentially be overturned by a liquidator, whether or not 

the entity was insolvent at the time the loan was entered into. 

No 

Unreasonable director related transactions 

Transactions with a director or a related entity of the director 

which a reasonable person in the place of the entity would 

not have entered into, taking into account the benefits and 

the detriment to the entity, the respective benefits to the 

other parties involved and any other related matters. 

No 

Creditor defeating dispositions 

Transfers of company assets for less than market value (or the 

best price reasonably obtainable) that prevents, hinders or 

significantly delay creditors’ access to the company’s assets. 

No 

Security interests created within six months 

of the appointment of the Liquidators 

These may be unenforceable under certain circumstances. No 

The Liquidators are yet to complete our investigations and analysis in relation to these voidable transactions due to the 

delay in provision of the books and records by the Director.  A further update on our work in relation to these issues will 

be included in our next report to creditors.  

4.6 Directors duties and misconduct 

A summary of common potential offences which the Liquidators have and are considering are provided in the following 

table. 
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Creditors should note that the list of offences in the table above is not an exhaustive list of all potential offences under the 

Act, but rather a summary list of offences more commonly committed. 

In addition, in this case, the Director has breached section 483 as a result of refusing to delivery company property (a 

motor vehicle) to the Liquidators.  

Our investigations into the Director’s conduct are ongoing and we will provide an update to creditors in our next report. 

4.7 Funding to pursue insolvent trading and voidable transactions 

Creditors should note that insolvent trading and voidable transactions may require further significant investigation prior to 

establishing that valid, pursuable claims exist.   

Any subsequent litigation would be complex and likely result in significant costs.  Funding may be sought from creditors or 

litigation funders if the Liquidators consider there is merit in commencing such action for the benefit of the liquidation. 

4.8 Reporting to ASIC 

As part of our statutory obligations, the Liquidators are also required to lodge an investigative report with ASIC pursuant to 

section 533 of the Act in relation to the affairs of GB Kitchens, and the conduct of the Director.  This report will be prepared 

and lodged on completion of the Liquidators’ investigations.   

 Receipts and payments  

A summary of the receipts and payments from 25 March 2022 to 17 June 2022 is set out below:  

 

  

Summary of common offences

Section Offence

180 Failure to discharge duties with reasonable degree of care and diligence.

181 Failure to act in good faith and in best interests of the corporation and for proper purpose.

182 Improper use of position to gain personal advantage or cause detriment to corporation.

183 Improper use of information to gain advantage or cause detriment to corporation.

184

Reckless or intentionally dishonest and failing to exercise powers and discharge duties in good faith and for a 

proper purpose.

206A Disqualified person managing corporation.

286 Failure to keep financial records..

1307 Falsification of books.

1401H Misleading or deceptive conduct

Source: Corporations Act 2001

Receipts and payments for the period from 25 March 2022 to 17 June 2022

Details Amount ($ incl GST)

Receipts

Director's contribution 10,000.00

Interest income 2.00

Total receipts 10,002.00

Payments

Insurance 586.30

Total payments 586.30

Cash at bank as at 17 June 2022 9,415.70
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 Likelihood of a dividend 

A number of factors will affect the likelihood of a dividend being paid to creditors, including: 

▪ the size and complexity of the liquidation; 

▪ the amount of assets realisable and the costs of realising those assets; 

▪ the statutory priority of certain claims and costs; 

▪ the value of various classes of claims including secured, priority and unsecured creditor claims, and  

▪ the volume of enquiries by creditors and other stakeholders. 

Based on information available to us at this time, and absent any unforeseen issues, we estimate a return to unsecured 

creditors of between 0 and 12 cents in the dollar.  This estimate excludes any potential statutory recoveries which may be 

available to creditors as part of our investigations. 

If a dividend is going to be paid, you will be contacted before that happens and, if you have not already done so, you will 

be asked to lodge a proof of debt.  This formalises the record of your claim in the liquidation and is used to determine all 

claims against GB Kitchens, which generally will not be adjudicated upon unless there is a strong prospect of a dividend. 

 Cost of the liquidation 

In our initial information to creditors we estimated that our total remuneration for the liquidation will range between 

$30,000 to $60,000.  Further details around our fees incurred, and a request for approval of same will be made in our next 

report to creditors once we better understand the likely work required to finalise debtor collections and perform our 

detailed investigations and other recovery analysis. 

 What happens next? 

We will proceed with the liquidation, which will include: 

▪ pursuing the trade debtors for amounts owed to the company; 

▪ receiving and reviewing PODs; 

▪ completing our investigations into GB Kitchens’ affairs; 

▪ if commercial, pursuing any viable claims for statutory recovery actions; and 

▪ completing our reporting pursuant to section 533 of the Act to the corporate insolvency regulation, the Australian 

Securities and Investments Commission (ASIC).  

If we receive a request for a meeting that complies with the guidelines set out in the initial information provided to you, 

we will hold a meeting of creditors. 

As noted above, we will write to you again with further information on the progress of the liquidation.  

We expect to have completed this liquidation by 30 June 2023. 
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 Where can you get more information? 

You can access information which may assist you on the following websites: 

▪ ARITA at www.arita.com.au/creditors. 

▪ ASIC at www.asic.gov.au (search for “insolvency information sheets”). 

If you have any queries, please contact Toby Wright of my staff on (03) 9278 1007.  For further information about this 

engagement, please refer to the website www.mcgrathnicol.com/creditors/gb-kitchens-pty-ltd/. 

Dated: 24 June 2022 

 

 

Matthew Hutton  

Liquidator 

 

 

Enclosures: 

 Proof of Debt (Form 535)  

 Proof of Debt guidance Notes  

 ARITA Information Sheet – Offences, Recoverable Transactions & Insolvent Trading 



Subregulation 5.6.49(2) 

FORM 535 

FORMAL PROOF OF DEBT OR CLAIM (GENERAL FORM) 

   ACN  

 “the Company” 

To the Liquidator/Administrator of the Company 

1. This is to state that the Company was on                                       , and still is, justly and truly indebted to:

___________________________________________________________________________________________________ (name of creditor)

of _____________________________________________________________________________________________ (address of creditor)

for  $_________________________and____________cents (GST inclusive)     GST amount _______________________________

Date 
Consideration (state how the 

Debt arose) 

Amount 

$    c 

Remarks (include details of 

voucher substantiating payment) 

2. To my knowledge or belief the creditor has not, nor has any person by the creditor's order, had or received any

satisfaction or security for the sum or any part of it except for the following: (insert particulars of all securities

held. If the securities are on the property of the company, assess the value of those securities.  If any bills or

other negotiable securities are held, show them in a schedule in the following form).

Date Drawer Acceptor Amount $c Due Date 

3. Select which of the below applies (choose one):


The creditor is a company and I am signing as

a director of the company 
The creditor is a partnership and I am signing as

a partner of the partnership



The creditor is a company and I am signing as

an authorised representative/duly constituted

attorney of the company


I am signing in my personal capacity as a

member or contributory of the Company  


I am an individual and I am signing in my

personal capacity (which includes employees)  Other: ____________________________________________


The creditor is a sole trader and I am signing

as the proprietor

Page 1 of 2



4. If you are a related party, state your relationship ________________________________________________________________

This debt was inncurred for the consideration stated and the debt, to the best of my knowledge and belief, 

remains unpaid and unsatisfied.

Signature ............................................................................................ Dated ……………………………………………………….. 

Name: ___________________________________________________________ 

Address: ____________________________________________________________________________________________________________ 

Page 2 of 2

5. Is this debt claimed on the basis of an assignment?  Yes☐  No☐
If so, what consideration was paid for the debt? _________________________
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Proof of Debt 

Guidance Notes 

(Please read carefully before filling in Form 535 or Form 536) 

It is a creditor’s responsibility to prove their claim to our satisfaction. 

When lodging claims, creditors must ensure: 

▪ the proof of debt form is properly completed in every particular; and 

▪ evidence, as set out under “Information to support your claim”, is attached to the Form 535 or Form 536. 

Directions for completion of a Proof of Debt 

1. Insert the full name and address of the creditor. 

2. Under “Consideration” state how the debt arose, for example “goods sold to the company on 

______________________”. 

3. Under “Remarks” include details of any documents that substantiate the debt (refer to the section “Information 

to support your claim” below for further information). 

4. Where the space provided for a particular purpose is insufficient to contain all the information required for a 

particular item, please attach additional information. 

Information to support your claim 

Please note that unless you provide evidence to support the existence of the debt, your debt is not likely to be 

accepted.  Detailed below are some examples of debts creditors may claim and a suggested list of documents that 

should accompany a proof of debt to substantiate the debt. 

Trade Creditors 

▪ Invoice(s) and statement(s) showing the amount of the debt; and 

▪ Advice(s) to pay outstanding invoice(s) (optional). 

Guarantees/Indemnities 

▪ Executed guarantee/indemnity; 

▪ Notice of Demand served on the guarantor; and 

▪ Calculation of the amount outstanding under the guarantee. 

Judgment Debt 

▪ Copy of the judgment; and 

▪ Documents/details to support the underlying debt as per other categories. 

Deficiencies on Secured Debt 

▪ Security Documents (eg. mortgage); 

▪ Independent valuation of the secured portion of the debt (if not yet realised) or the basis of the creditor’s 

estimated value of the security; 

▪ Calculation of the deficiency on the security; and 

▪ Details of income earned and expenses incurred by the secured creditor in respect of the secured asset since the 

date of appointment. 

Loans (Bank and Personal) 

▪ Executed loan agreement; and 
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▪ Loan statements showing payments made, interest accruing and the amount outstanding as at the date of 

appointment. 

Tax Debts 

▪ Documentation that shows the assessment of debts, whether it is an actual debt or an estimate, and separate 

amounts for the primary debt and any penalties. 

Employee Debts 

▪ Basis of calculation of the debt; 

▪ Type of Claim (eg. wages, holiday pay, etc); 

▪ Correspondence relating to the debt being claimed; and 

▪ Contract of Employment (if any). 

Leases 

▪ Copy of the lease; and 

▪ Statement showing amounts outstanding under the lease, differentiating between amounts outstanding at the 

date of the appointment and any future monies. 

 



 
 

Creditor Information Sheet   
Offences, Recoverable Transactions and  
Insolvent Trading  

 

  

AUSTRALIAN RESTRUCTURING INSOLVENCY & TURNAROUND ASSOCIATION 

 
A summary of offences under the Corporations Act that may be identified by the administrator: 

180 Failure by company officers to exercise a reasonable degree of care and diligence in the exercise 
of their powers and the discharge of their duties. 

181 Failure to act in good faith. 

182 Making improper use of their position as an officer or employee, to gain, directly or indirectly, an 
advantage. 

183 Making improper use of information acquired by virtue of the officer’s position. 

184 Reckless or intentional dishonesty in failing to exercise duties in good faith for a proper purpose. 
Use of position or information dishonestly to gain advantage or cause detriment.  This can be a 
criminal offence. 

198G  Performing or exercising a function or power as an officer while a company is under administration.  

206A Contravening a court order against taking part in the management of a corporation. 

206A, B Taking part in the management of corporation while being an insolvent, for example, while 
bankrupt. 

206A, B Acting as a director or promoter or taking part in the management of a company within five years 
after conviction or imprisonment for various offences. 

209(3) Dishonest failure to observe requirements on making loans to directors or related companies. 

254T Paying dividends except out of profits. 

286 Failure to keep proper accounting records. 

312 Obstruction of an auditor. 

314-7 Failure to comply with requirements for the preparation of financial statements.  

437D(5) Unauthorised dealing with company's property during administration.  

438B(4) Failure by directors to assist administrator, deliver records and provide information.  

438C(5) Failure to deliver up books and records to the administrator.  

588G Incurring liabilities while insolvent 

588GAB Officer’s duty to prevent creditor-defeating disposition 

588GAC A person must not procure a company to make a creditor-defeating disposition 

590 Failure to disclose property, concealed or removed property, concealed a debt due to the 
company, altered books of the company, fraudulently obtained credit on behalf of the company, 
material omission from Report as to Affairs or false representation to creditors. 

596AB Entering into an agreement or transaction to avoid employee entitlements. 

 
 
Preferences 

A preference is a transaction, such as a payment by the company to a creditor, in which the creditor receiving the 
payment is preferred over the general body of creditors.  The relevant period for the payment commences six 
months before the commencement of the liquidation.  The company must have been insolvent at the time of the 
transaction, or become insolvent because of the transaction. 

Where a creditor receives a preference, the payment is voidable as against a liquidator and is liable to be paid back 
to the liquidator subject to the creditor being able to successfully maintain any of the defences available to the 
creditor under the Corporations Act. 

Creditor-defeating disposition 

Creditor-defeating dispositions are the transfer of company assets for less than market value (or the best price 
reasonably obtainable) that prevents, hinders or significantly delay creditors’ access to the company’s assets in 
liquidation. Creditor-defeating dispositions are voidable by a liquidator. 

Offences 

Recoverable Transactions 



 

Queries about the voluntary administration should be directed to the administrator’s office. 

Version: March 2020  PAGE 2 
 

Uncommercial Transaction 

An uncommercial transaction is one that it may be expected that a reasonable person in the company's 
circumstances would not have entered into, having regard to the benefit or detriment to the company; the 
respective benefits to other parties; and any other relevant matter. 

To be voidable, an uncommercial transaction must have occurred during the two years before the liquidation.  
However, if a related entity is a party to the transaction, the period is four years and if the intention of the 
transaction is to defeat creditors, the period is ten years. The company must have been insolvent at the time of the 
transaction, or become insolvent because of the transaction. 

Unfair Loan 

A loan is unfair if and only if the interest was extortionate when the loan was made or has since become 
extortionate.  There is no time limit on unfair loans – they only must be entered into before the winding up began. 

Arrangements to avoid employee entitlements 

If an employee suffers loss because a person (including a director) enters into an arrangement or transaction to 
avoid the payment of employee entitlements, the liquidator or the employee may seek to recover compensation 
from that person or from members of a corporate group (Contribution Order). 

Unreasonable payments to directors 

Liquidators have the power to reclaim ‘unreasonable payments’ made to directors by companies prior to liquidation.  
The provision relates to payments made to or on behalf of a director or close associate of a director.  The 
transaction must have been unreasonable, and have been entered into during the 4 years leading up to a 
company's liquidation, regardless of its solvency at the time the transaction occurred. 

Voidable charges 

Certain charges over company property are voidable by a liquidator: 

• circulating security interest created within six months of the liquidation, unless it secures a subsequent 
advance; 

• unregistered security interests; 

• security interests in favour of related parties who attempt to enforce the security within six months of its 
creation. 

 

In the following circumstances, directors may be personally liable for insolvent trading by the company: 

• a person is a director at the time a company incurs a debt;  

• the company is insolvent at the time of incurring the debt or becomes insolvent because of incurring the debt;  

• at the time the debt was incurred, there were reasonable grounds to suspect that the company was insolvent; 

• the director was aware such grounds for suspicion existed; and 

• a reasonable person in a like position would have been so aware. 

The law provides that the liquidator, and in certain circumstances the creditor who suffered the loss, may recover 
from the director, an amount equal to the loss or damage suffered.  Similar provisions exist to pursue holding 
companies for debts incurred by their subsidiaries. 

A defence is available under the law where the director can establish: 

• there were reasonable grounds to expect that the company was solvent and they did so expect;  

• they did not take part in management for illness or some other good reason; or 

• they took all reasonable steps to prevent the company incurring the debt. 

The proceeds of any recovery for insolvent trading by a liquidator are available for distribution to the unsecured 
creditors before the secured creditors. 
 

Important note: This information sheet contains a summary of basic information on the topic.  It is not a substitute for legal 
advice.  Some provisions of the law referred to may have important exceptions or qualifications.  This document may not contain 
all of the information about the law or the exceptions and qualifications that are relevant to your circumstances. 

Insolvent trading 
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