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 Introduction 

I refer to the appointment of Robert Smith and me as joint and several liquidators (Liquidators) of Ivy Real Estate Pty Ltd 
(In Liquidation) (Ivy Real Estate) on 8 November 2022 and my initial information for creditors dated 22 November 2022 in 
which we advised you of our appointment as Liquidators and your rights as a creditor in the liquidation, a copy of which 
can be found on our website (https://www.mcgrathnicol.com/creditors/ivy-real-estate-pty-ltd/). 

The purpose of this report is to: 

 provide you with an update on the progress of the liquidation, including the status of the Liquidators’ preliminary 
investigations;  

 advise you of the likelihood of a dividend being paid in the liquidation; 

 request that you consider our detailed remuneration approval report and the resolution to approve the Liquidators’ 
retrospective remuneration via a proposal without a meeting of creditors; and  

 request that you consider approving the early destruction of the Company’s books and records when the Liquidators 
retire (subject to approval by the Australian Securities and Investments Commission) (ASIC)).  

This report has been prepared to comply with the Liquidators’ statutory obligations under rule 70-40 of the Insolvency 
Practice Rules (Corporations) 2016 (IPR) to report to creditors within three months of their appointment as Liquidators.  

 Update on the progress of the liquidation 

 Background and events leading to the appointment of Liquidators 

Ivy Real Estate was incorporated on 7 September 2012.  

Until late 2019, Ivy Real Estate traded from 365 Docklands Drive, Docklands in the state of Victoria (Premises). Since the 
COVID-19 pandemic, employees of Ivy Real Estate commenced working from home and no longer occupied the Premises. 

Ivy Real Estate operated as a real estate agency, with its primary operating activities including:   

 selling residential properties (including off-the-plan apartments in the Melbourne CBD) to non-resident purchasers 
from China; and 

 acting on behalf of overseas owners to arrange and manage leasing of Melbourne based residential and 
commercial properties.  

Following the COVID-19 pandemic, Ivy Real Estate was heavily reliant on the leasing management side of the business due 
to the significant decrease of potential investors from China and the prolonged international border closure.   

Set out below is a summary of key events leading up to the Liquidators’ appointment: 

 Mr Shao Shan Du, former Chief Executive Officer and/or Chief Strategic Officer of Ivy Real Estate, alleged that Ivy 
Real Estate owed him a sum of c.$950,000 in commissions and bonuses earned but not paid at the time of his 
resignation in September 2016; 

 a legal representative of Mr Du filed an application for preliminary discovery in the Magistrates’ Court (MC) on 26 
August 2018; and 

 Further applications for discovery were filed, including; 

− a summons filed in the MC proceeding on 5 March 2019 for further preliminary discovery; and 

− a summons filed in the MC proceeding on 17 October 2019 for further documents.  

 Mr Du filed further Notices to Produce in the MC proceeding on 19 May 2021 and 6 July 2022; and 

 due to the lengthy legal proceeding and associated substantial legal costs, Ivy Real Estate was unable to fund 
further legal costs and resolved to appoint Robert Smith and me as liquidators on 8 November 2022.  

https://www.mcgrathnicol.com/creditors/ivy-real-estate-pty-ltd/


 230116-IVYRREA-Statutory report to creditors (clean) -AZYL 3 

 Statutory Information 

2.2.1 Key statutory information 

 

2.2.2 Directors and Officers  

 
2.2.3  Shareholder 

 

 Liquidators’ actions to date  

To date, we have performed the following actions: 

 liaised with and issued requests for information from statutory authorities, banks and the Australian Tax Office 
(ATO); 

 fulfilled all statutory and compliance obligations, including creditor notifications and Australian Securities and 
Investments Commission (ASIC) lodgements; 

 corresponded with Ivy Real Estate’s transactional banker, Commonwealth Bank of Australia (CBA); 

 reviewed and considered the most appropriate approach to collect outstanding debtors; 

 wrote to property developers requesting information relating to any unpaid commissions owed to Ivy Real Estate 
from the sale of off-the-plan apartments;   

 issued correspondence to Ivy Real Estate’s outstanding debtors requesting payment of their outstanding accounts; 

 attended to creditor enquiries, including issuing a circular to creditors to advise of the commencement of the 
liquidation; 

 conducted a search of any registrations on the Personal Property Security Register (PPSR); 

 attended to employee enquiries; 

 issued correspondence to former employees advising of the appointment of the Liquidators and seeking 
clarification in relation to their employment entitlement claims and employment terms; 

Key statutory information

Incorporation Date ACN ABN Registered office

7 September 2012 160 261 030 96 160 261 030 Unit 7501 370 Queen Street Melbourne VIC 300

Source: ASIC company extract

Director and officer

Name Role Appointment date Resignation date

Hao Zhang Director 31 August 2020 N/A

Yanzhe Zhang Director 26 May 2020 31 August 2020

Hao Zhang Director 7 September 2012 26 May 2022

Hao Zhang Secretary 31 August 2020 N/A

Yanzhe Zhang Secretary 26 May 2020 31 August 2020

Hao Zhang Secretary 7 September 2012 26 May 2022

Source: ASIC company extract

Shareholder

Name Share Type Fully paid Beneficially held Number held % total

Ivy & Howell Investment Pty Ltd Ordinary shares Yes No 30,000 100%

Source: ASIC company extract
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 conducted initial enquiries with the Director, including requesting access to the books and records and 
preparation of the Report on Company Activities and Property (ROCAP); 

 conducted preliminary investigations into an asset sale agreement (ASA) transaction that occurred prior to the 
Liquidators’ appointment;  

 secured and reviewed certain Company books and records obtained; and 

 commenced preliminary investigations into the Company’s affairs to prepare a confidential report which will be 
lodged with the ASIC pursuant to section 533 of the Corporations Act 2001 (Cth) (the Act) in due course, together 
with considering any insolvent trading, director duties breaches and voidable transactions. 

 ROCAP and books and records 

In a liquidation, directors are required to submit a ROCAP setting out a detailed assessment of the company’s asset and 
liability position at the date of the Liquidators’ appointment.  

Immediately on appointment, the Liquidators requested the Director to provide:  

 a completed ROCAP; and  

 all books and records of the Company.  

The Director submitted a ROCAP in relation to Ivy Real Estate on 21 November 2022.  The Director attributed the failure of 
Ivy Real Estate to ongoing legal action and poor economic conditions due to the COVID-19 pandemic. 

The Liquidators consider the reasons for Ivy Real Estate’s failure were, in summary:  

 the ongoing legal proceeding with the former employee resulting in substantial legal costs incurred (c.$1. million);  

 the COVID-19 pandemic impacting Ivy Real Estate’s residential property sales division, in particular as international 
buyers in the international community made up a large portion of business; and 

 failure by the Director to effectively manage the operations and financial affairs of the business. 

 Financial Position  

The below table sets out Ivy Real Estate’s financial position as at the date of the Liquidators’ appointment.  The table 
includes information obtained from Ivy Real Estate’s records, the Directors’ ROCAP and the Liquidators’ view on the 
Estimated Outcome Statement (EOS) from the liquidation.    

 

Summary of financial position and estimated return to creditors

AUD 000's Notes Director's ROCAP Per MYOB accounts Liquidators' EOS

Assets

Cash at bank 3.1  - 33 35

Accounts receivable 3.2 20 9 5

Total assets 20 41 40

Less : Cost of liquidation 3.3 n/a n/a 43

Add : Other potential recoveries

Insolvent trading 3.4 n/a n/a TBC

voidable transactions 3.4 n/a n/a TBC

Breach of directors' duties 3.4 n/a n/a TBC

Estimated surplus/(shortfall) before priority creditors n/a n/a TBC

Estimated priority creditor claims 11 19 12

Estimated unsecured creditor claims 3.5 832 487 1,800

Estimated shortfall in the liquidation n/a n/a TBC

Estimated return to creditors n/a n/a TBC

Source: Directors ROCAP, MYOB records and Liquidators' analysis
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 Cash at bank 

The Director’s ROCAP recorded no cash at bank at the date of the Liquidators’ appointment, however stated all relevant 
bank accounts owned by Ivy Real Estate. 

The Liquidators’ investigations reveal Ivy Real Estate held the following accounts with CBA as at the date of the Liquidators’ 
appointment:  

 

The Liquidators’ investigations identified that the deposits into the bank account ending in 8458 were rental payments 
made by tenants of the leased properties (Properties).   

The Director advised that the Properties were managed by another real estate agency, Yinrong Pty Ltd (Yinrong) following 
the sale of Ivy Real Estate’s rent roll prior to the Liquidators’ appointment.  The Liquidators’ preliminary investigations 
confirmed the occurrence of the sale of rent roll and the rental payments were remitted to Yinrong upon the request.   

Prior to the appointment of the Liquidators, the Director transferred to the McGrathNicol trust account $31,086 from 
account number ending in 8407 to support the liquidation process. The funds were subsequently transferred to the 
Liquidation bank account upon the appointment of Liquidators.  

 Accounts receivable 

The Director’s ROCAP recorded a book value of Ivy Real Estate’s accounts receivable in the amount of $19,527. 

On appointment, the Liquidators reviewed the books and records of Ivy Real Estate and considered the likely total 
realisable value to be $4,546. 

The Liquidators considered the most appropriate approach to collection and sent correspondence to all outstanding 
debtors requesting payment of their outstanding accounts to Ivy Real Estate. 

To date, the Liquidators have not realised any pre-appointment debtors and the Liquidators are of the opinion that it is 
uncommercial to pursue further given the potential associated costs.    

3.3     Costs of the liquidation (subject to approval) 

Please refer to section 7 of this report and the enclosed Remuneration Approval Report for details on the proposed fees of 
the Liquidators.  

3.4     Other potential recoveries 

Please refer to section 4 of this report for further detail on the status of the other potential recovery workstreams.  

3.5 Unsecured creditors 

Set out below is a summary of the unsecured creditors’ position as detailed in the Directors ROCAP compared to the 
unsecured claims lodged with the Liquidators as at the date of this report:   

Type Account number ending in Account name Balance ($)

DDA- Real Estaet & Licence Agent Trust 8415 Ivy Real Estate Pty Ltd Trust Account  - 

DDA- Real Estaet & Licence Agent Trust 8458 Ivy Real Estate Pty Ltd Rental Trust Account 1,825

DDA- Business Transaction Account 8407 Ivy Real Estate Pty Ltd 3,919

CLS - Contingent Liability 3945 Ivy Real Estate Pty Ltd  - 

5,744

Source: CBA correspondence dated 17 November 2022

Balance as at 8 November 2022
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3.5.1 Priority unsecured creditors  

The Director’s ROCAP recorded a priority claim and outstanding employee entitlements owing to one former employee of 
Ivy Real Estate.  

Based on our work performed to date, we understand that:  

 at the date of appointment, two (2) permanent employees ceased their employment with Ivy Real Estate; 

 one of Ivy Real Estate’s employees is related to the Director of Ivy Real Estate (their priority claim is subject to certain 
caps in accordance with the Corporations Act); and 

 the Australian Tax Office (ATO) have yet to provide a proof of debt (POD) outlining any potential outstanding 
superannuation guarantee charge. 

To the extent employee creditors believe they are owed any employee entitlements by Ivy Real Estate, please contact the 
Liquidators’ office to lodge details of your claim and obtain further information regarding the FEG scheme which offers a 
means of obtaining payment of certain categories of unpaid employee entitlements to employees of companies in 
liquidation.  

At the date of this report, the Liquidators are liaising with former employees in relation to outstanding employee 
entitlement claims.  Superannuation is not afforded a priority by FEG, and therefore can only be met by relevant assets 
recovered in the liquidation.   

3.5.2 General unsecured creditors  

The Directors ROCAP recorded unsecured creditors with a total value of $831,814.12. The Liquidators have not yet called 
for POD forms to be submitted. The Liquidators anticipate the amount owed to unsecured creditors will change when (or 
if) formal PODs are requested. 

3.5.3 Statutory unsecured creditors 

The Director’s ROCAP recorded total statutory creditor with a total value of $502. We have not yet received a POD form 
from the ATO and continue to await further correspondence. 

3.6 Secured creditors 

No secured debts were noted as being owed in the Director’s ROCAP. The Liquidators investigations (including a search of 
the PPSR) did not identify any secured creditors.  

 Preliminary Investigations 

Creditors will find a summary of offences under the Corporations Act 2001 (Cth) (the Act), including details of voidable 
transactions and insolvent trading considerations in the Creditor Information Sheet – Offences, Recoverable Transactions 
and Insolvent Trading. 

4.1 Overview 

The Liquidators have obtained certain books and records of Ivy Real Estate, which include historical financial statements, 
bank statements and various other information. The Liquidators have also obtained further documents via public registers 
and the Director’s advisors. 

The Liquidators have conducted a high-level review of these documents and have carried out preliminary investigations 
into possible statutory offences and/or misconduct by the Director of Ivy Real Estate in relation to potential Liquidator 
recoveries, including: 

Summary of estimated unsecured creditors

AUD 000's Notes Director's ROCAP Liquidators' ERV

Priority unsecured creditors 3.5.1 11 12

General unsecured creditors 3.5.2 832 1,801

Statutory unsecured creditors 3.5.3 1 TBC

Total estimated unsecured liabilities 843 TBC

Source: Directors ROCAP, MYOB records and Liquidators' analysis
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 insolvent trading; 

 uncommercial transactions;  

 unfair preference payments; and 

 Director duties and misconduct. 

4.2 Investigations undertaken to date 

Preliminary investigations performed to date include: 

 reviewing the books and records of Ivy Real Estate including accounting records and data extracted from MYOB; 

 making enquiries with the Director and the Director’s advisor in relation to the Company’s affairs and transactions; 

 reviewing statutory payments and accrued employee entitlements;  

 reviewing publicly available information and making enquiries of relevant registers; and 

 analysing Ivy Real Estate’s bank transactions.  

4.3 Preliminary conclusions regarding the date of insolvency 

The Liquidators have undertaken a preliminary review of the books and records of Ivy Real Estate to determine the point in 
time when Ivy Real Estate is considered likely to have become insolvent. The Act specifies that a company is solvent if, and 
only if, it is able to pay all of its debts as and when they fall due. A company that is not solvent is insolvent. 

The preliminary investigations undertaken by the Liquidators to date indicate that Ivy Real Estate was likely insolvent from 
September 2022 or earlier, based on the following factors: 

 

4.3.1 Net current asset / (liability) position 

Ivy Real Estate’s net current asset / (liability) position from July 2019 to November 2022 at month ends is summarised in 
the chart below: 

 

 

The Liquidators note that the management accounts of Ivy Real Estate appear incomplete and underestimate total current 
liabilities (i.e. unpaid legal fees of c.$344k and potential amount owing to Mr Shao Shan Du of c.$950k).  

If all liabilities were recorded, the Liquidators estimate it is likely that Ivy Real Estate would be in a net current liability 
position during certain periods between July 2019 to November 2022 meaning its current assets were insufficient to meet 
its current liabilities across this period.  

Source: Ivy Real Estate management accounts
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The Liquidators are continuing to investigate the timing of key liabilities incurred that will form part of our analysis of the 
date of potential insolvency. 

4.3.2 Profitability 

Ivy Real Estate’s net profit/(loss) from July 2019 to November 2022 is set out below: 

 

The Liquidators observe that: 

 During the period July 2019 to November 2022 losses totalled c.$529,000 and the Liquidators note this amount 
includes: 

– JobKeeper ($55,800) Cash Flow Boost ($42,824) and small business grant subsidy ($40,000) income 
totalling $138,624 which when excluded, increases losses over the period to c.$667,000; 

– total revenue over the period of c.$1,963,000 and a decrease in revenue from FY21 to FY22 of 60%; and 

– the two largest expense drivers (c.$1,789,000) were; 

 employment expenses (c.$1,257,000); and 

 legal fees (c.$531,000). 

 A history of recurring losses is an indicator of insolvency and the longer and greater the accumulated losses, the more 
likely a company will be or become insolvent. 

4.3.3 Other information 

The Liquidators also observe that: 

 a review of the books and records obtained from Ivy Real Estate indicate that the financial records maintained by Ivy 
Real Estate may not provide a true financial position of the company’s financial position at the date of appointment; 

 the books and records do not appear to be disclose all liabilities at the date of appointment (see section 4.3.1); and 

 Ivy Real Estate was subject to an ongoing legal dispute in which no liability or contingency was recorded in the books 
and records. 

4.3.3 Date of the insolvency 

Due to the level of creditor arrears, accumulated losses, net current asset deficiency, inadequacy of the books and records 
and demands from creditors, it is the Liquidators preliminary view that Ivy Real Estate was likely insolvent from September 
2022 or earlier. The Liquidators continue to investigate the date at which debts were occurred, which may affect this view. 
Insolvent trading may give rise to certain voidable transactions being able to be pursued, which are discussed in the 
following section. 

Source: Ivy Real Estate management accounts

(600)

(500)

(400)

(300)

(200)

(100)

 -

 100

 200

1-
Ju

l-
19

1-
A
ug

-1
9

1-
Se

p-
19

1-
O

ct
-1

9

1-
N

ov
-1

9

1-
D

ec
-1

9

1-
Ja

n
-2

0

1-
Fe

b
-2

0

1-
M

ar
-2

0

1-
A
p
r-

20

1-
M

ay
-2

0

1-
Ju

n
-2

0

1-
Ju

l-
20

1-
A
ug

-2
0

1-
Se

p-
20

1-
O

ct
-2

0

1-
N

ov
-2

0

1-
D

ec
-2

0

1-
Ja

n
-2

1

1-
Fe

b
-2

1

1-
M

ar
-2

1

1-
A
p
r-

21

1-
M

ay
-2

1

1-
Ju

n
-2

1

1-
Ju

l-
21

1-
A
ug

-2
1

1-
Se

p-
21

1-
O

ct
-2

1

1-
N

ov
-2

1

1-
D

ec
-2

1

1-
Ja

n
-2

2

1-
Fe

b
-2

2

1-
M

ar
-2

2

1-
A
p
r-

22

1-
M

ay
-2

2

1-
Ju

n
-2

2

1-
Ju

l-
22

1-
A
ug

-2
2

1-
Se

p-
22

1-
O

ct
-2

2

1-
N

ov
-2

2

A
U
D
 0

00
's

Net profit/(loss)

Monthly net profit/(loss) Running net profit/(loss)



 230116-IVYRREA-Statutory report to creditors (clean) -AZYL 9 

4.4 Insolvent trading 

Pursuant to section 588G of the Act, a director of a company has a duty to ensure that the company does not incur debts 
that is it is unable to pay, i.e. that it does not trade whilst insolvent. 

In the event that a company is placed into liquidation, and insolvent trading is found to have occurred, the directors are 
personally liable for the debts incurred during that time.  Before a court will order that a person pay compensation in 
respect of insolvent trading, a liquidator must establish that: 

 the person was a director of the company at the time the company incurred the debt which is the subject of the 
claim; 

 the company was insolvent at that time or became insolvent by incurring the debt; 

 at that time, there were reasonable grounds for suspecting that the company was insolvent or would become 
insolvent by incurring the debt; and 

 the debt, which is the subject of the claim, was wholly or partly unsecured and the creditors with outstanding amounts 
suffered loss and damage. 

There are various statutory defences available to directors in defending an insolvent trading claim, as set out in section 
588H of the Act.   

Solvency, in particular, is a question of fact to be ascertained from a consideration of a company’s financial position as a 
whole.  However, Australian Courts have determined that the primary test of solvency is a cash flow test. 

The Liquidators’ investigations to date have focused on identifying the specific date of insolvency, which is necessary 
before any voidable transactions can be recovered.  

Further investigative work is required to be performed by the Liquidators to determine if there is a potential claim for 
insolvent trading, including the Liquidators forming a view about the commercial viability of pursing this type of complex 
litigation, including consideration of: 

 the costs to recover such a claim (including litigation costs if applicable, noting insolvent trading claims are a complex 
legal action);  

 any insurance policies in place that may respond to an insolvent trading claim; and 

 the financial capacity of the Director (in the absence of insurance). 

4.5 Voidable transactions 

Under Part 5.7B of the Act, certain transactions that occurred prior to the liquidation, including if property was disposed of 
or dealt with, are potentially recoverable by the Liquidators.  This may result in, amongst other things, a requirement for a 
third party to return property and/or money and thereby increase the assets available to the Liquidators and creditors.  
These transactions are known as voidable transactions.  

It is important to note that a number of voidable transactions can only be recovered if the company in question is proven 
to be insolvent at the time of the transaction. 

The main voidable transactions that require insolvency to be established are set out in the table below: 
 

Voidable transactions  

Voidable transaction type Description 

Unfair preferences 

Transactions between the insolvent entity and a creditor resulting in the creditor 

receiving from the insolvent entity, in relation to an unsecured debt owed to the 

creditor, a greater amount than the creditor would have received in relation to 

the debt in a winding up of the company. 

Uncommercial transactions 

Transactions which a reasonable person in the place of an insolvent entity would 

not have entered into, taking into account the benefits and the detriment to the 

insolvent entity, the respective benefits to the other parties involved and any 

other related matters. 
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4.5.1 Potential uncommercial transactions 

The Liquidators preliminary investigations have identified a transaction that would potentially constitute an uncommercial 
transaction. 

On 9 September 2022, Ivy Real Estate entered into a sale agreement of rent roll:  

 the rent roll was sold to Yinrong for $88,000 (incl. GST);  

 Ivy Real Estate’s bank statements show a deposit of $88,000 was made by Yinrong on 27 September 2022; 

 there is no detailed breakdown of what was purchased; and 

 upon request, Ivy Real Estate provided a list of properties that included in the rent roll portfolio.   

The Liquidators are currently investigating whether the above sale of rent roll would constitute a voidable transaction and 
if so, whether it is commercial to pursue.  

In order to bring an action for recovery of an unfair preference against a creditor, the Liquidators would be required to 
demonstrate that Ivy Real Estate was insolvent at the time of the transaction, as well as a number of other elements.  
These include that the creditor received a preference over other creditors, and that the recipient of the preference had 
grounds to suspect that the relevant entity was insolvent at the time of receiving payment. 

Similar to insolvent trading actions, there are a range of defences available to parties that received a payment identified as 
a potential voidable transaction.  These defences would be considered prior to commencing recovery actions against 
individual creditors. There are a range of matters that might impact the ultimate recovery of these potential voidable 
transactions, including: 

 the possible application of the running account principle, which may reduce the face value of the claims identified 
(excluding potential preferences paid to the ATO to which the running account principle does not apply); 

 the availability of statutory defences and other counter arguments such as that the creditor held security; and 
 the costs associated with recovery, including possibly litigating the claims, with the attendant litigation risk. 

Other voidable transactions which may be claimed regardless of solvency are set out in the table below:  
 

Voidable transactions  

Voidable transaction type Description 

Unfair loans 

A loan agreement where the interest or charges are considered to be 

extortionate.  Unfair loans made to the entity at any time prior to the 

appointment of the Liquidators may potentially be overturned by a liquidator, 

whether or not the entity was insolvent at the time the loan was entered into. 

Unreasonable director related transactions 

Transactions with a director or a related entity of the director which a reasonable 

person in the place of the entity would not have entered into, taking into 

account the benefits and the detriment to the entity, the respective benefits to 

the other parties involved and any other related matters. 

Creditor defeating dispositions 

Transfers of company assets for less than market value (or the best price 

reasonably obtainable) that prevents, hinders or significantly delay creditors’ 

access to the company’s assets. 

Security interests created within six months 

of the appointment of the Liquidators 
These may be unenforceable under certain circumstances. 

4.5.2 Unfair loans and unreasonable director related transactions 

The Liquidators’ preliminary investigations have not identified any unfair loans.  The sale of rent roll may give rise to a 
claim as unreasonable director related transactions.  

4.5.3 Creditor defeating dispositions 

The Liquidators have not identified any creditor defeating dispositions.  
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4.5.4 Security interests created within six months of the appointment of the Liquidators 

The Liquidators have not identified any circulating security interests created within six months of Ivy Real Estate’s date of 
insolvency.  

4.6 Directors duties and misconduct 

A summary of common potential offences which the Liquidators have and are considering are provided in the following 
table. 

 

Creditors should note that the list of offences in the table above is not an exhaustive list of all potential offences under the 
Act, but rather a summary list of offences more commonly committed. 

4.6.1 Breach of Directors’ duties 

Sections 180 to 184 of the Act set out the duties, obligations and responsibilities imposed on directors, which are designed 
to promote good governance and ensure that directors act in the interests of a company.  These duties include:  

 duty of care and diligence;  

 duty of good faith;  

 duty not to make improper use of position; and  

 duty not to make improper use of information. 

Based on the Liquidators’ investigations to date, the following issues which may give rise to a breach of director’s duties 
set out in section 180 to 184 of the Act have been identified: 

 inadequate cash flow management leading to their being insufficient funds to pay all creditors;  

 Ivy Real Estate has unpaid employees’ superannuation from 2018; and 

 books and records were not adequately kept from at least January 2022.   

The Liquidators are conducting further investigations to assess the strength of potential claims identified to determine the 
cost benefit of pursuing recovery action whilst considering the defences that may be available to the Director.  

4.6.2 Books and records 

Based on a review of the books and records obtained from Ivy Real Estate, the Liquidators are of the opinion that the 
financial records maintained by Ivy Real Estate do not correctly record and explain the true financial position of the 
company’s financial position at the date of appointment. 

In this regard, we note the following deficiencies: 

 incomplete accounting records including not recording all liabilities; and 

 the provided ROCAP from the Director largely differed to the accounting records. 

Summary of common offences

Section Offence

180 Failure to discharge duties with reasonable degree of care and diligence.

181 Failure to act in good faith and in best interests of the corporation and for proper purpose.

182 Improper use of position to gain personal advantage or cause detriment to corporation.

183 Improper use of information to gain advantage or cause detriment to corporation.

184
Reckless or intentionally dishonest and failing to exercise powers and discharge duties in good faith and for a 
proper purpose.

206A Disqualified person managing corporation.

286 Failure to keep financial records..

1307 Falsification of books.

1401H Misleading or deceptive conduct

Source: Corporations Act 2001
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In light of the above, in our opinion Ivy Real Estate’s Director has breached section 286 of the Act which requires a 
company to maintain proper financial records that correctly records and explains its transactions and financial position and 
performance. 

The absence or failure to maintain proper books and records as required under section 286(1) of the Act may result in a 
contravention and give rise to a presumption of insolvency pursuant to section 588E of the Act, however further work is 
required to finalise our investigations in relation to this potential issue.  

4.6.3 Other offences 

Based on the Liquidators’ investigations to date, we have not identified potential breaches of the following sections of the 
Act: 

 s206A Disqualified person not to manage corporations; 

 s1307 Falsification of books; and 

 s1041H Misleading or deceptive conduct. 

The Liquidators note that their investigations are ongoing and potential breaches in respect of the abovementioned 
sections of the Act may be identified at a later date. 

4.7 Funding to pursue insolvent trading and voidable transactions 

Creditors should note that insolvent trading and voidable transactions may require further significant investigation prior to 
establishing that valid, pursuable claims exist.   

Any subsequent litigation would be complex and likely to result in significant costs.  Funding may be sought from creditors 
or litigation funders if the Liquidators consider there is merit in commencing such action. 

4.8 Reporting to ASIC 

As part of our statutory obligations, the Liquidators are also required to lodge an investigative report with ASIC pursuant to 
section 533 of the Act in relation to the affairs of Ivy Real Estate, and the conduct of the Director.  This report will be 
prepared and lodged on completion of the Liquidators’ investigations.   

 Receipts and payments  

A summary of the receipts and payments from 8 November 2022 to 24 January 2023 is set out below:  

 

 Likelihood of a dividend 

A number of factors will affect the likelihood of a dividend being paid to creditors, including: 

 the size and complexity of the liquidation; 

 the amount of assets realisable and the costs of realising those assets; 

 the outcome of the Liquidators’ investigations and whether any valid, pursuable claims exist; 

Receipts and payments for the period 8 November 2022 to 24 January 2023

Details Amount ($ incl GST)

Receipts

Pre-appointment cash at bank 35,000.29

Funds received in error 7,904.00

Interest income 112.07

Total receipts 43,016.36

Payments

Return of funds received in error (7,904.00)

Total payments (7,904.00)

Cash at bank as at 24 January 2023 35,112.36



 230116-IVYRREA-Statutory report to creditors (clean) -AZYL 13 

 the statutory priority of certain claims and costs; 

 the value of various classes of claims including secured, priority and unsecured creditor claims, and  

 the volume of enquiries by creditors and other stakeholders. 

Based on information available to us at this time, we consider that it is unlikely that a dividend will be payable to any 
class of creditor absent material recoveries being made from the Liquidators’ recovery actions (refer to section 4).  

If a dividend is going to be paid, you will be contacted before that happens and, if you have not already done so, you will 
be asked to lodge a proof of debt form.  This formalises the record of your claim in the liquidation and is used to determine 
all claims against Ivy Real Estate.  Blank proof of debt forms and instructions on how to complete this form are enclosed. 

 Cost of the liquidation 

Set out below is a summary of our remuneration incurred for the liquidation from 24 June 2022 to 9 September 2022:  
 

Remuneration approvals sought  

Period Amount $ (ex GST) 

Retrospective fees from 8 November 2022 to 24 January 2023 $42,566 

Total remuneration approval sought $42,566 

Source: Remuneration Approval Report 

The Liquidators are seeking your approval of remuneration in the amount of $42,566 (excl. GST) by a proposal without a 
meeting provided with this update.  Detailed information about the tasks the Liquidators and their staff have  
undertaken/intend to undertake and the costs of those tasks are provided in the enclosed Remuneration Approval Report. 

To vote on the proposals, you must return the enclosed voting forms to our office by post, fax or email by Wednesday 8 
March 2023. You must also include a completed proof of debt and information to substantiate your claim.  A proof of 
debt form for Ivy Real Estate is enclosed, together with guidance notes to assist you when you complete it.   

In the event that the Liquidators’ actual remuneration in the forecast period is below the amount approved, the Liquidators 
will only draw the actual amount incurred and any remaining funds will be paid as a dividend to unsecured creditors.  To 
the extent the Liquidators’ remuneration in the forecast period is above the amount approved and adequate funds are 
available in the liquidation, we will separately write to creditors seeking approval.  

We also enclose for your information Australian Restructuring Insolvency and Turnaround (ARITA) information sheets on 
passing resolutions without a meeting and approving remuneration of an external administrator.  

 What happens next? 

We will proceed with the liquidation, which will include: 

 finalising our calculation of outstanding employee entitlements; 

 completing our investigations into Ivy Real Estate’s affairs; 

 if commercial, pursuing any viable claims for statutory recovery actions; 

 completing our reporting pursuant to section 533 of the Act to the corporate insolvency regulator, the ASIC. 

If we receive a request for a meeting that complies with the guidelines set out in the initial information provided to you, 
we will hold a meeting of creditors.  

We may write to you again with further information on the progress of the liquidation. 

We expect to have completed this liquidation within 6 to 12 months.  

 What you should do next?  

You should: 

 consider the Liquidators’ notices of proposals (without a meeting of creditors) including:  
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− the resolutions to approve the Liquidators’ remuneration (refer to section 7 of this report and the detailed 
Remuneration Approval Report attached); and 

− the early destruction of Ivy Real Estate’s books and records when the Liquidators retire (subject to approval 
by ASIC; and 

 complete and return the voting forms called the Notices of Proposals and your proof of debt; by email to 
azuk@mcgrathnicol.com or by post to GPO Box 9986, Melbourne VIC 3001 no later than Wednesday 8 March 2023. 

 Where can you get more information? 

You can access information which may assist you on the following websites: 

 ARITA at www.arita.com.au/creditors. 

 ASIC at www.asic.gov.au (search for “insolvency information sheets”). 

For further information about this engagement, please refer to the website https://www.mcgrathnicol.com/creditors/ivy-
real-estate-pty-ltd/.  

If you have any queries, please contact Alistair Zuk on (03) 9278 1027 or azuk@mcgrathnicol.com. 

Dated: 8 February 2023 

 
 

 

Matthew Hutton 

Liquidator 

Enclosures: 

 Remuneration Approval Report  

 Notice of Proposals to Creditors  

 ARITA Information Sheet – Approving remuneration of an external administrator 

 ARITA Information Sheet – Proposals without meeting  

 Proof of Debt (Form 535)  

 Proof of Debt guidance Notes  

 ARITA Information Sheet – Offences, Recoverable Transactions & Insolvent Trading 

 

mailto:azuk@mcgrathnicol.com
http://www.arita.com.au/creditors
http://www.asic.gov.au/
https://www.mcgrathnicol.com/creditors/ivy-real-estate-pty-ltd/
https://www.mcgrathnicol.com/creditors/ivy-real-estate-pty-ltd/
mailto:azuk@mcgrathnicol.com
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