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Defined terms
Report Glossary
$

Australian dollars

ACN

Australian Company Number

Act

Corporations Act 2001 (Cth)

Administrators

Jason Ireland, Jason Preston and Kathy Sozou

AEST

Australian Eastern Standard Time

All PAP

All present and after acquired property

Appointment Date

8 July 2021, being the day Domenico Alessandro Calabretta, Grahame Robert Ward and
Thyge Trafford-Jones of Mackay Goodwin were appointed Voluntary Administrators.

ARITA

Australian Restructuring, Insolvency and Turnaround Association

ASIC

Australian Securities and Investments Commission

Autonomous Energy

Autonomous Energy Pty Ltd (Administrators Appointed)

Bill Papas

Basile Papadimitriou, Director

COI

Committee of Inspection

COVID-19

The Coronavirus pandemic

Deed Proponents

Current Management Team of Autonomous Energy, consisting of Daniel Wright, Matthew
Linney and Simon Mason, together with a private investor

Director

Basile Papadimitriou / Bill Pappas

DIRRI

Declaration of Independence, Relevant Relationships and Indemnities

DOCA

Deed of Company Arrangement

FEG

Fair Entitlements Guarantee

First Meeting of Creditors

First statutory meeting of creditors of Autonomous Energy held on 21 July 2021 in
accordance with section 436E of the Act

Former Administrators

Domenico Alessandro Calabretta, Grahame Robert Ward and Thyge Trafford-Jones of
Mackay Goodwin

Forum Group

Forum Group of Companies Pty Ltd and its subsidiaries and associated entities.

FTE

Full-time equivalent

FYXX

Financial year for the period 1 July 20XX to 30 June 20XX

GST

Goods and Service Tax

IPR

Insolvency Practice Rules (Corporations) 2016

NBIO

Non-binding indicative offer

POD

Proof of Debt

PPSR

Personal Property Securities Register

Proposed DOCA

The DOCA proposed by the Deed Proponents for consideration at the Second Meeting
of Creditors

Relation Back Day

8 July 2021
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Report Glossary
Replacement Date

21 July 2021, being the day Jason Ireland, Jason Preston and Kathy Sozou were
appointed Voluntary Administrators (Administrators) of Autonomous Energy and replaced
Domenico Alessandro Calabretta, Grahame Robert Ward and Thyge Trafford-Jones of
Mackay Goodwin as Voluntary Administrators

Report

This report dated 5 August 2021

ROCAP

Report On Company Activities and Property

Second Meeting of
Creditors

Second statutory meeting of creditors of Autonomous Energy convened for 12 August
2021 in accordance with section 439A of the Act

WBC

Westpac Banking Corporation

YTD

Financial year to date

210805-Autonomous Energy s439a report MASTER-KS

4

Executive summary
This section aims to provide creditors with answers to key questions they may have in relation to the
administration, the Administrators’ findings, and other contents of this Report.

Key questions and answers
Question

Answer

Why am I receiving this
Report?

Jason Ireland, Jason Preston and Kathy Sozou were appointed Voluntary
Administrators (Administrators) of Autonomous Energy on 21 July 2021
(Replacement Date), replacing Domenico Alessandro Calabretta, Grahame Robert
Ward and Thyge Trafford-Jones of Mackay Goodwin as administrators, following
their appointment on 8 July 2021 (Appointment Date). The books and records of
Autonomous Energy indicate that you may be a creditor of the company.

What is the purpose of this
Report?

This Report provides creditors with details of the business, property, affairs and
financial circumstances of Autonomous Energy in preparation for the Second
Meeting of Creditors to be held on 12 August 2021.
This Report also informs creditors about the investigations undertaken by the
Administrators to date, and the Administrators’ opinion and recommendation
regarding each of the options available to creditors to vote on at the Second
Meeting of Creditors.

What is the Second Meeting
of Creditors?

The purpose of the Second Meeting of Creditors is for creditors to decide the
future of Autonomous Energy.
The options available for creditors to vote on are whether Autonomous Energy:


should be returned to the control of the Directors;



enter into a Deed of Company Arrangement (DOCA); or



enter into liquidation.

What is a DOCA?

A DOCA is a binding arrangement between a company and its creditors governing
how the company’s affairs will be dealt with, which may be agreed to because of
the company entering Voluntary Administration

Where and when is the
Second Meeting of Creditors?

The Second Meeting of Creditors of Autonomous Energy has been convened to be
held on Thursday, 12 August 2021 at 10:00am Australian Eastern Standard Time via
Zoom.

What do I need to do if I
want to attend the meeting?

Creditors wishing to attend the meeting need to submit a Proof of Debt (POD)
and register their intention to attend via Zoom by 3:00pm (AEST) on Wednesday,
11 August 2021, or appoint a proxy to attend on their behalf.
Following receipt of your POD, an access code to join the meeting will be provided
to you via email. If you have not received the access code by 5pm 11 August
2021, please email autonomous@mcgrathnicol.com.

What did Autonomous
Energy do?

Autonomous Energy provides solar and energy solutions to the commercial,
industrial and small-scale utility markets, including bespoke solar solutions, energy
storage and energy efficiency services and advice.
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Question

Answer

What is the current status of
Autonomous Energy

From the date of the Appointment, the Administrators have had responsibility for
the day-to-day management of Autonomous Energy.

What were the key events
leading to the appointment
of Administrators?

Autonomous Energy was purchased by Iugis Investments Pty Limited (Iugis
Investments) in February 2021. Mr Bill Papas was the sole director of both Iugis
Investments and Autonomous Energy.
In late June 2021, Mr Bill Papas was subject to an asset freezing order (which
included the businesses he had an interest in), which we understand resulted in his
decision to appoint Voluntary Administrators to approximately 30 entities,
including entities within the broader Forum Group of which he was a Director,
including Autonomous Energy, as well as other personal entities.

What do the Directors of
Autonomous Energy attribute
the failure of the business to?

We have not received any information from the Director setting out his reasons for
the appointment of Voluntary Administrators to Autonomous Energy.

Why do the Administrators
believe Autonomous Energy
failed?

The Administrators’ preliminary investigations indicate that Autonomous Energy
was likely insolvent from on or around the date of the appointment of the original
Voluntary Administrators.
It was reliant on forecast funding support from its sole shareholder (Iugis
Investments) to support ongoing working capital needs. Following the asset
freezing order, and the subsequent appointment of Voluntary Administrators to
Iugis entities, the required funding would not have been forthcoming.
It is unclear if alternative sources of funding could have been identified prior to
the appointment of the Administrators.

What investigations have
been undertaken?

The Administrators have conducted preliminary investigations in relation to
Autonomous Energy, the conduct of the Director and other parties, and whether
there are any amounts that could be recovered in a liquidation of Autonomous
Energy.
Details of those investigations are set out in this Report, however further
investigations mill be required if Autonomous Energy is wound up, including a
commercial assessment of the merits of claims, likelihood of recovery from
pursuing any claim and ability to fund recovery actions

What has occurred during the
Administration to date?

Since the Replacement Date, the Administrators and their staff have attended to
the following:


obtaining a handover from the former voluntary administrators;



managing ongoing trade and cash flow of the business while undertaking a
sale of business process on a going concern basis;



liaising with key customers (and potential customers) to preserve key
contracts through the voluntary administration period to preserve value in
the business;



liaising with employees and providing regular updates;



conducting preliminary investigations into the affairs of Autonomous Energy
and its relationship with the Forum Group;



undertaking a campaign for the sale of Autonomous Energy’s business and
assets or recapitalisation of Autonomous Energy;
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Question

What was the sale process
that the Administrators
undertook and what was the
outcome?

Answer


negotiating a DOCA proposal;



preparing communications with Creditors; and



attending to statutory obligations, including preparing this report for and
convening meetings of Creditors and meetings of the committees of
inspection.

Shortly after our appointment, the Administrators commenced a process of seeking
interest in a sale of Autonomous Energy’s business and assets or recapitalisation of
Autonomous Energy (the Sale Process).
There was strong interest and parties were granted access to an electronic data
room following signing of a confidentiality deed poll.
13 parties returned signed confidentiality deed polls and submitted expressions of
interest, with five non-binding indicative offers (the NBIOs) received.
Based on an assessment of quantitative and qualitative factors, the Administrators
agreed that the Proposed DOCA provided the most attractive outcome for
Creditors having regard to financial return, trading stability in the intervening
period and certainty of outcome.

Has a DOCA been proposed
and what does it involve?

A DOCA for Autonomous Energy has been proposed by entities associated with
the current senior management team including Daniel Wright, Matthew Linney,
Simon Mason and others, and a private investor (the DOCA proponents).
The DOCA provides for a total deed contribution of $975,000 plus a potential
further $400,000 contribution in the event that a binding contract for a subsequent
sale of the equity in Autonomous Energy is entered into by the DOCA proponents
in the next two months (the Proposed DOCA Fund).
The Proposed DOCA and associated Creditors’ Trust will enable Autonomous
Energy to continue as a going concern.
The fund will be distributed as follows:


the former administrators/administrators/deed administrators/creditors’
trustee remuneration, cost and expenses, including trading and other costs of
the external administrations;



any priority creditor claims;



$1 to Iugis Investments for the sale of shares in Autonomous Energy; and



pro-rata to unsecured creditors.

What is the impact on
customer contracts?

The DOCA contemplates trading the ongoing business, which means meeting
future obligations of current contracts, as specified in the DOCA Term Sheet at
Appendix A.

Will employees be paid their
outstanding entitlements?

The DOCA contemplates ongoing employment for all employees and assumes that
all entitlements are maintained.

Apart from employees, will
unsecured creditors be paid a
dividend?

Based on the assets of Autonomous Energy and the Proposed DOCA Funds the
Administrators estimate a return to unsecured of between 55 to 78 cents in the
dollar.
This return may vary depending on the final quantum of Proof of Debts received
and admitted in the Creditors Trust.
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Question

Answer

Which option do the
Administrators recommend
creditors vote for at the
Second Meeting of Creditors
and why?

The Administrators recommend creditors resolve to enter into a DOCA at the
Second Meeting of Creditors.

Where can I get more
information?

Creditors requiring further information should please refer to the McGrathNicol
website https://www.mcgrathnicol.com/creditors/ or email
autonomous@mcgrathnicol.com.

The DOCA proposal outlined in this Report provides funds to enable a distribution
to third party unsecured creditors, after any priority claims are paid in full and is
expected to result in a return to creditors greater than that the liquidation
alternative.
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Introduction
This section outlines the statutory details regarding the Administrators’ Appointment, the details of the First and
Second Meeting of Creditors, and the purpose and content of this Report.

Appointment
The Administrators were appointed Joint and Several Voluntary Administrators of Autonomous Energy on 21 July 2021,
(Replacement Date) pursuant to s436E(4) of the Corporations Act 2001 (Cth) (Act), replacing Domenico Alessandro
Calabretta, Grahame Robert Ward and Thyge Trafford-Jones of Mackay Goodwin as administrators
(Former Administrators). The Former Administrators were appointed on 8 July 2021 (Appointment Date), being the
commencement of the administration.

Object of administration
In an administration, administrators are empowered by the Act to assume control of an insolvent company, superseding
the powers of the company’s directors and officers, to manage the company’s affairs and deal with its assets in the
interests of its creditors.
The objective of a voluntary administration is to maximise the prospects of a company continuing in existence (in whole or
in part) or, if that is not possible, to achieve a better return to creditors than would be achieved by the immediate
liquidation of the company. During an administration, there is a moratorium (i.e. a freeze) over most pre-administration
creditor claims.
Administrators are required to investigate the company’s affairs and report to creditors on the Administrators’ opinion as
to which outcome of the administration process is in the creditors’ best interests, in order to inform and assist creditors
prior to voting at the second meeting of creditors.

First Meeting of Creditors
Section 436E of the Act requires the Administrators to convene a first meeting of creditors within eight business days of
being appointed. The first meeting of creditors of Autonomous Energy was originally convened by the Former
Administrators for 20 July 2021 however the meeting was adjourned and reconvened on 21 July 2021 (First Meeting of
Creditors).
At the First Meeting of Creditors, Westpac Banking Corporation (WBC) proposed a resolution to remove the
Former Administrators and have them replaced with Mr Jason Preston, Mr Jason Ireland and Ms Kathy Sozou. Creditors
voted in favour of that resolution.
Creditors resolved at the First Meeting of Creditors to appoint a Committee of Inspection (COI) to Autonomous Energy.
Details of the members of the COI are available in the minutes of the First Meeting of Creditors, which have been filed
with ASIC and are available on the ASIC website. Since their appointment, the Administrators have not convened a meeting
of the COI.

Second Meeting of Creditors
The purpose of the second meeting of creditors is for creditors to:


decide on the future of Autonomous Energy, with the options available to creditors being whether the company
should:
−

be returned to the control of the Director;

−

enter into a Deed of Company Arrangement (DOCA); or

−

enter into liquidation.



consider and, if thought fit, approve the retrospective and prospective remuneration of the Administrators;



consider and, if thought fit, approve the retrospective remuneration of the Former Administrators;
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if creditors resolve that the company should enter into a DOCA, consider and, if thought fit, approve the prospective
remuneration of the Deed Administrators and Creditors’ Trustee; and



if creditors resolve that the company should enter liquidation:
−

consider and, if thought fit, approve the liquidators’ prospective remuneration;

−

consider the appointment of a COI (for the purposes of a liquidation)

−

consider authorising the liquidators to compromise debts of Autonomous Energy pursuant to section
477(2A) of the Act; and

−

consider authorising the liquidators to enter into agreements that may take longer than three months to
complete under section 477(2B) of the Act.

−

consider authorising the early destruction of books and records following deregistration and subject to
ASIC consent.

If creditors do not wish to make an immediate decision, they may also resolve to adjourn the meeting for a period of up
to 45 business days.
The second meeting of creditors for Autonomous Energy has been convened to be held on Thursday 12 August 2021 at
10:00am Australian Eastern Standard Time via Zoom (Second Meeting of Creditors).
Additional details of the Second Meeting of Creditors can be found at section 12 of this Report. The official notice of
meeting is appended to the Circular to Creditors, together with this Report.

Purpose of this Report
Section 75-225 of the Insolvency Practice Rules (Corporations) 2016 (IPR) requires an administrator to provide a report to
creditors ahead of the second meeting of creditors in an administration, containing:


details about the business, property, affairs and financial circumstances of the entity under administration;



if a DOCA is proposed, the details of the DOCA; and



details regarding the investigations undertaken by the administrator, and the administrator’s opinion about each of
the options available to creditors, and the course of action that the administrator recommends is in creditors’ best
interests.

The purpose of this report is to therefore provide creditors with these details in preparation for the upcoming Second
Meeting of Creditors.

Context of this Report
In reading this Report, creditors should note the following:


This Report and the statements herein are based on the Administrators’ preliminary investigations of
Autonomous Energy’s affairs. The investigations have been undertaken from available books and records, as well as
information provided by Autonomous Energy’s officers including its management, employees, where applicable, from
the Administrators’ own enquiries.



Additionally, the Former Administrators have supplied information relating to the conduct, progress and status of the
Voluntary Administration during their handover process since the date the Administrators entered office, being 21
July 2021.



The statements and opinions in this Report are given in good faith and, whilst the Administrators have no reason to
doubt any information contained in this Report, the Administrators reserve the right to alter their conclusions if the
underlying information proves to be inaccurate or materially changes after the date of this Report.



If, after issuing this Report, the Administrators become aware of any additional information which may assist
creditors in determining how to vote at the Second Meeting of Creditors, the Administrators may make the
additional information the subject of a further written report and/or table the information at the Second Meeting of
Creditors.
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In considering the options available to creditors and formulating their recommendation to creditors, the
Administrators have necessarily made forecasts of asset realisations and the total value of creditors. These forecasts
and estimates may change as asset realisations progress and claims are received from creditors and are adjudicated
upon. Whilst the forecasts and estimates are the result of the Administrators’ best assessment in the circumstances,
creditors should note that the ultimate outcome for creditors may differ from the information provided in this
Report.



The assessment of potential claims in this Report has been performed on a preliminary basis, based on information
available to the Administrators at the time of completion of this Report. As a consequence, the Administrators
reserve their rights to alter their assessment, if further relevant information is provided after the date of this Report
or as a consequence of further investigations.

Administrators’ prior involvement
Declaration of Independence, Relevant Relationships and Indemnities
In accordance with section 436DA of the Act and the Australian Restructuring, Insolvency and Turnaround Association
(ARITA) Code of Professional Practice, a Declaration of Independence, Relevant Relationships and Indemnities (DIRRI) was
tabled at the First Meeting of Creditors.
The DIRRI disclosed information regarding the Administrators’ independence, prior personal or professional relationships
with the Autonomous Energy, or related parties and any indemnities received in relation to our appointment.
Under the Act and the ARITA Code of Professional Practice, if circumstances change or new information is identified, the
Administrators are required to update the DIRRI and provide a copy to creditors with their next communication, as well as
table a copy of the replacement DIRRI at the next meeting of creditors.
Since the Administrators’ initial DIRRI, the DIRRI was updated to reflect the replacement of the Former Administrators, and
was lodged with ASIC.
For the convenience of creditors, the declaration has been summarised and restated below.
Background
A brief background to the appointment is as follows:


Autonomous Energy shares common directorships and shareholders with The Forum Group of Companies Pty Ltd
and its associated entities (Forum and its associated entities).



Autonomous Energy was placed into Voluntary Administration on 8 July 2021.



As detailed in section 2.3, at the First Meeting of Creditors on 21 July 2021, WBC put forward a resolution to remove
the Former Administrators and have them replaced by Mr Jason Preston, Mr Jason Ireland and Ms Kathy Sozou.
Creditors voted in favour of the resolution.



The matter was referred to the Administrators by MinterEllison, who were engaged to provide legal services to WBC,
on the basis Mr Preston and Mr Ireland had previously been appointed Provisional Liquidators over other entities
associated with Forum on 9 July 2021 and 15 July 2021 (Provisional Liquidators). WBC is one of several financiers
who have extended finance in relation to certain leases arranged, administered or serviced by Forum and its
associated entities.
Independence

The Administrators undertook a proper assessment of the risks to our independence prior to accepting the appointment as
Administrators of Autonomous Energy, in accordance with the law and applicable professional standards. This assessment
identified no real or potential risks to the Administrators’ independence. The Administrators are not aware of any reasons
that would prevent us from acting as Administrators.
Indemnities and up-front payments
The Administrators have not been indemnified in relation to this Administration, other than any indemnities that they may
be entitled to under statue and at law and the Administrators have not received any up-front payments in respect of our
remuneration or disbursements.
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Ongoing assessment
Since the Appointment Date, the Administrators have continued to assess whether any potential conflict of interest issues
have developed. At the date of this Report, the opinion as to the Administrators’ independence has not changed. The
Administrators remain of the view that our prior professional interactions as outlined in the DIRRI do not create or give
rise to any conflict of interest.
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Background and statutory information
This section of the Report provides creditors with details regarding the circumstances leading to the
Administrators’ Appointment to Autonomous Energy, together with statutory details regarding the Company, its
Director, shareholder and other statutory information.

Background
Autonomous Energy was established in New South Wales in 2003 with the aim of reducing greenhouse gas emissions and
facilitating the efficient transition to sustainable energy systems for government and private clients. Autonomous Energy
provides solar and energy solutions to the commercial, industrial and small-scale utility markets, including bespoke solar
solutions, energy storage and energy efficiency services and advice.
On 19 February 2021, the founders of Autonomous Energy sold their equity interests to Iugis Investments Pty Ltd
(Iugis Investments) for total consideration of $3.5m (Acquisition).
Iugis Investments entered voluntary administration on the same day as Autonomous Energy, and was subsequently put
into liquidation on 29 July 2021 by order of the Federal Court of Australia, with Mr Preston and Mr Ireland appointed Joint
and Several Liquidators of Iugis Investments (together with a number of Forum and its associated entities).

Corporate structure
An overview of the corporate structure at the Appointment Date is set out below:
Figure 1: Corporate structure

Consistent
shareholder
and/or
director

Forum and other associated entities

Bill Pappas
100% shareholding

Iugis Holdings Ltd
Director: Bill Pappas
(Ultimate holding company)
100% shareholding

Iugis Investments Pty Ltd
Director: Bill Pappas
Key
100% shareholding

Autonomous Energy Pty Ltd
Director: Bill Pappas

UK entity

Australian
entity

VA’s
appointed

In external
administration

The Administrators note the following in relation to the corporate structure:


Autonomous Energy is the trading and employing entity of the solar installation business. It operates as a standalone business separate to Forum and its associated entities.



Basile Papadimitriou (Bill Papas), is the ultimate beneficial owner of Autonomous Energy, via his 100% holding in
Iugis Holdings Ltd (Iugis Holdings).



Mr Papas is also the sole director and/or shareholder of a number of other entities, including a number of entities
associated with Forum.
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Iugis Holding is the ultimate holding company of Autonomous Energy and is incorporated in the UK. We
understand that Iugis Holding is the ultimate holding company for the Iugis Group with no operations of its own,
and is not under any form of external administration in any jurisdiction.



Iugis Investments is the immediate sole shareholder of Autonomous Energy and is understood be a holding
company with no operations of its own.

Trading activities and business operations
Autonomous Energy primarily operates in NSW however it services clients across Australia. As at the Appointment Date,
Autonomous Energy employed 25 staff in NSW (21 full-time, 2 part-time and 2 casual) and 1 interstate full-time employee,
across a variety of functions such as operations, finance, sales, HR etc.
As at 30 June 2021, Autonomous Energy had numerous live projects of value and a strong order pipeline. Details of the
live projects are outlined in the table below:
Table 2: Live project and order book – June 2021

Autonomous Energy - live projects and order book - June 2021
Revenue to date
($'000)

Job type

Order date

Status

Live project / order

Completion

Roof Top

Aug-18

On Hold

Live project

Sep-21

Roof Top

Nov-19

On Hold

Live project

Dec-21

23

CarPark

Nov-20

On Site

Live project

Jul-21

879

Ground Mount

Mar-21

Design & Procurement

Live project

Dec-21

572

Roof Top

Apr-21

On Site

Live project

Jul-21

136

Roof Top

May-21

On Site

Live project

Jul-21

32

CarPark

Jun-21

Design

Order

Dec-21

-

Roof Top

Jun-21

Not Started

Order

Nov-21

-

Roof Top

Jun-21

Not Started

Order

Jan-21

-

Energy Efficiency

Jun-21

Not Started

Order

Oct-21

-

Roof Top

Jun-21

Not Started

Order

Aug-21

-

Total

3,666

5,308

Timeline of key events
Below is a timeline of key events relating to the lead up of the Voluntary Administration of Autonomous Energy.
Table 3: Timeline of key events

Date

Event

19 February 2021

Iugis Investments acquires the share capital of Autonomous Energy.

March to June 2021

Autonomous Energy remains a stand alone, non-integrated business of Forum and its
associated entities.

28 June 2021

WBC successfully applies to have a freezing order implemented against Basile
Papadimitriou, prohibiting removal, disposal or diminishing the value of his Australian
assets, including his ultimate shareholding interest in Autonomous Energy (Freezing
Order).

8 July 2021

The Former Administrators are appointed over Autonomous Energy by resolution of Mr
Pappas.

21 July 2021

Resolution was passed at the First Meeting of Creditors to remove the Former
Administrators and have them replaced by Mr Preston, Mr Ireland and Ms Sozou.

Statutory details
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A search of the records maintained by ASIC revealed the following statutory details:
Key statutory information
Table 4: Key statutory information

Key statutory information
Information type

Details

Company name

Autonomous Energy Pty Ltd

ACN

113 593 383

Registered office

Unit 1, 10 Rodborough Road, Frenchs Forest NSW 2086

Incorporation date

31 March 2005

Source: A search of ASIC records on 20 July 2021

Directors and officers
Table 5: Directors and officers

Directors and officers
Name

Role

Appointment date

Resignation date

Basile Papadimitriou

Director

23 February 2021

-

Simon John Whiston

Former Director

2 July 2018

11 May 2021

Neill Andrew Whiston

Former Director

2 July 2018

11 May 2021

Matthew Donovan Linney

Former Director

5 February 2008

11 May 2021

Mark Gadd

Former Director

31 March 2005

11 May 2021

Note: This table only includes directors and officers that held the relevant office within the 12-month period prior to the Appointment
Date.
Source: A search of ASIC records on 20 July 2021

Shareholders
Table 6: Shareholders

Shareholders
Rank

Name

1

Iugis Investments Pty Ltd

Total shares on issue

Number held

% total

300,000

100%

300,000

100%

Source: A search of ASIC records on 20 July 2021
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Security interests
A search of the Personal Property Securities Register (PPSR) at the Appointment Date revealed 22 registered security
interests against Autonomous Energy, as set out in the table below.
Table 7: Summary of PPS registrations

Security interests
Registration

Class

Secured party

Reg. date

All PAP

Other Goods

IPD GROUP LTD ACN 111 178 351

15-Oct-15

n/a

Other Goods

TRIANGLE CABLES (AUST) PTY LTD ACN 006 373 824

10-Oct-16

All PAP

Motor Vehicle

CAPITAL FINANCE AUSTRALIA LIMITED ACN 069 663 136

1-Nov-16

All PAP

Other Goods

THE TRUSTEE FOR D & H TRUST & THE TRUSTEE FOR J & T FAMILY TRUST

7-Mar-17

All PAP

Other Goods

LAWRENCE & HANSON GROUP PTY LTD ACN 080 350 812 and associated entities

All PAP

Other Goods

SUNPOWER CORPORATION AUSTRALIA PTY LIMITED ABN 67 009 066 380

All PAP

Motor Vehicle

SKYREACH GROUP HOLDINGS PTY LTD ACN 610 283 157 and associated entities

31-May-18

All PAP

Other Goods

SKYREACH GROUP HOLDINGS PTY LTD ACN 610 283 157 and associated entities

31-May-18

All PAP

Other Goods

SCHNEIDER ELECTRIC (AUSTRALIA) PTY LIMITED

All PAP

Other Goods

KYOCERA DOCUMENT SOLUTIONS AUSTRALIA PTY LTD ACN 003 852 444

5-Sep-18

All PAP

Other Goods

KYOCERA DOCUMENT SOLUTIONS AUSTRALIA PTY LTD ACN 003 852 444

25-Dec-18

All PAP

Other Goods

ADVANCED ELECTRIC SOLUTIONS PTY LTD ACN 167 064 459

All PAP

Motor Vehicle

ACCESS RENTALS AUSTRALIA PTY LTD

27-Mar-19

All PAP

Other Goods

ACCESS RENTALS AUSTRALIA PTY LTD

27-Mar-19

All PAP

Other Goods

B.E. SWITCHCRAFT PTY. LTD. ACN 007 630 855

19-Sep-19

All PAP

Other Goods

CAVPOWER PTY LTD ACN 007 735 300

25-May-20

All PAP

Other Goods

CAPRAL LIMITED ACN 00 004 213 692

All PAP

Other Goods

VERBATIM AUSTRALIA PTY. LTD. ACN 005 706 374

20-Aug-20

All PAP

Other Goods

ACTION ACCESS HIRE PTY LTD ACN 151 664 774 and associated entities

28-Oct-20

All PAP

Motor Vehicle

ACTION ACCESS HIRE PTY LTD ACN 151 664 774 and associated entities

28-Oct-20

All PAP

Other Goods

SEA CONTAINERS WA PTY LTD ACN 130 929 538

All PAP

Other Goods

APS INDUSTRIAL PTY LTD ACN 623 475 481

19-Oct-17
5-Feb-18

29-Jun-18

5-Feb-19

28-Jul-20

8-Jun-21
6-Jul-21

Source: PPSR searches undertaken on 22 July 2021

Further details of the registered secured interests are available to creditors upon request.

Books and records
The Administrators are required to provide an opinion as to whether Autonomous Energy’s books and records were
maintained in accordance with section 286 of the Act. This section of the Act requires that a company must keep written
financial records that:


correctly record and explain its transactions and financial position and performance; and



would enable true and fair financial statements to be prepared and audited.
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Failure to maintain books and records in accordance with section 286 of the Act provides a presumption of insolvency.
This presumption can be relied upon by a liquidator in an application for compensation for insolvent trading and other
actions for recoveries pursuant to the Act from directors and/or related parties.
The Administrators consider that a company operating the type of business undertaken by Autonomous Energy in order to
comply with section 286 of the Act should, as a minimum, maintain the following books and records:


financial statements, including profit and loss, balance sheets and cash flow forecasts;



general ledger and journal;



creditor records, including creditor ledgers and outstanding invoices;



statutory records, including annual returns;



taxation records including tax returns and lodgements;



minutes of meetings of directors and members.

Having regard to the overall records maintained, the Administrators are of the opinion that Autonomous Energy complied
with the material aspects of the requirements set out at section 286 of the Act. The books and records appear to correctly
record and explain Autonomous Energy’s transactions, financial position and financial performance. Consequently, there
would be no presumption of insolvency argument available to a liquidator as a result of a lack of compliance with section
286 of the Act.
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Recent financial information
This section of the Report sets out historical financial information for Autonomous Energy and provides
commentary on the key drivers of the reported results.

Background
As at the Appointment Date, Autonomous Energy had prepared audited special purpose financial statements for the year
to 30 June 2020 (FY20), and interim statutory accounts for the six months to 31 December 2020. Results beyond this
period have been obtained from the company’s finance system, Xero, which was used to maintain its day-to-day business
trading.
The Administrators have not carried out an audit or verified the financial information presented in this section of the
Report.
Hibernation Plan
As a result of the COVID-19 pandemic, Management began revising its business structure to protect value within the
business by primarily initiating deep cost cutting measures to restructure the business’ cost base (Hibernation Plan). The
Hibernation Plan included, but was not limited to:


rationalisation of the employee workforce, including reducing FTE employees from 50 to 14, reducing working
hours/salaries and placing staff on Job Keeper to essential staff only in line with ongoing and future projects;



seeking rent relief which was granted by its landlord;



divesting certain services within the business by completing or phasing out ongoing projects and subcontracting out
particular types of works; and



moving away from the traditional Engineering, Procurement, and Construction (EPC) profile to a new, strategic
offering to address the market in a different way.

The Hibernation Plan commenced roll out in March 2020 and, as far as the Administrators are aware, was fully
implemented in October 2020 at which point the business was “hibernating”. During the second half of FY21, the business
was exiting its Hibernation Plan and growing its employee base, however continued to be adversely impacted by changing
market conditions.
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Financial performance
A statement of financial performance discloses the profitability (or otherwise) of an entity. A summary of
Autonomous Energy’s statement of financial performance from FY19 to FY21 is set out below:
Table 8: Statement of financial performance

Statement of financial performance
A$'000

FY19

FY20

FY21

Revenue
Solar revenue
Service Revenue
Consulting Revenue
Other services revenue

5,542

13,722

4,449

55

270

731

110

136

142

22,064

143

28

Total revenue

27,772

14,271

5,350

COGS

(25,412)

(12,420)

(4,561)

2,359

1,851

789

8%

13%

15%

-

202

529

Other income

147

108

113

Total other income

147

310

643

(1,989)

(2,075)

(1,381)

(405)

(385)

(458)

Gross profit

Gross margin
Other income
COVID-19 subsidies

Expenses
Employment
Administration
Rent

(219)

(215)

(230)

Professional Fees

(166)

(169)

(113)

Marketing

(328)

(289)

(84)

(3,107)

(3,133)

(2,265)

EBITDA

(601)

(972)

(834)

EBITDA margin

(2%)

(7%)

(16%)

Net interest expenses

(263)

(152)

(110)

Total expenses

Depreciation

(112)

(94)

(94)

Net profit

(977)

(1,218)

(1,039)

Source: FY19 and FY20 audited statutory accounts, FY21 report generated from the company’s finance system, Xero.

The Administrators make the following key observations in relation to the reported financial performance of Autonomous
Energy.


Over the course of FY19 to FY21, Autonomous Energy’s primary source of income was sales generated from
designing, engineering, procuring, constructing and advising on solar and energy solutions.



Historically, the business has been loss-making and reliant on former directors’ providing funding. This was forecast
to continue post-Acquisition, where Iugis Investments was forecast to fund trading losses. Refer to section 4.4 for a
commentary regarding Autonomous Energy’s cash flow.



The cost-saving initiatives of the Hibernation Plan are evidenced particularly throughout the FY21 COGS and
expenses.
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Financial position
A statement of financial position (balance sheet) presents the financial information of an entity at a given date by
reporting the entity’s assets and liabilities. A summary of Autonomous Energy’s statement of financial position from FY19
to FY21 is set out below:
Table 9 Statement of financial position

Statement of financial position
A$'000

Jun-19

Jun-20

Jun-21

Cash and cash equivalents

1,763

1,288

955

Trade and other receivables

3,755

2,900

1,042

Inventories

609

292

50

Investments

396

217

-

1,797

1,069

390

8,321

5,767

2,437

318

245

136

Current assets

Other current assets
Total current assets
Non-current assets
Property, plant and equipment
Intangibles

-

Total non-current assets

3

-

318

248

136

8,639

6,015

2,573

(3,369)

(2,003)

(1,133)

Borrowings

(416)

(423)

(548)

Provisions

(217)

(113)

(235)

Total assets
Current liabilities
Trade and other payables

Other current liabilities
Total current liabilities

(18)

(86)

(111)

(4,019)

(2,625)

(2,027)

(2,335)

(2,321)

(544)

Non-current liabilities
Borrowings

(27)

(28)

-

Total non-current liabilities

Provisions

(2,362)

(2,349)

(544)

Total liabilities

(6,381)

(4,974)

(2,571)

2,258

1,041

2

2.1

2.2

1.2

Net assets

Current ratio
Quick ratio
Days Payables Outstanding

1.9

2.1

1.2

48.4

58.9

90.7

Source: FY19 and FY20 audited statutory accounts, FY21 report generated from the company’s finance system, Xero.

The Administrators make the following observations in relation to Autonomous Energy’s statement of financial position at
30 June 2021:


The business maintained a current ratio of greater than one from FY20 and FY21, underpinned by strong cash and
trade and other receivables management.



Net assets eroded significantly in the 12 months to FY21 due to a combination of the project delays associated with
COVID-19 and implementation of the Hibernation Plan, which resulted in cash and receivables being eroded to fund
operations.



Non-current borrowings is comprised of a shareholder loan from the Iugis business unit, which we understand to be
unsecured. This liability was assumed by the Shareholder on Acquisition, and was previously the former director
loans.

210805-Autonomous Energy s439a report MASTER-KS

20

Cash flow
Iugis Investments purchased Autonomous Energy in February 2021 for total consideration of $3.5m. In this section, the
Administrators present the financial results post-Acquisition, with reference to the June 2021.
A statement of cash flows acts as a bridge between the statements of financial position and performance, by showing how
money moved in and out of the business. Autonomous Energy did not prepare a statement of cash flows within its annual
statutory accounts for FY19 and FY20.
A summary of Autonomous Energy statement of cash flows for FY21 obtained from the Company’s finance system is set
out below. We note that the cash balances do not reconcile to the balance shown in the Statement of Financial Position
presented above, noting that the management accounts were not finalised for year end FY21 and other reconciliation
adjustments. Further, the opening cash and cash equivalent balance in the management accounts as at 1 July 2021 is
c.$1.4 million higher than the balance in the statutory accounts for the same period as it includes cash in terms deposits
that support bank guarantees, that was excluded from this balance in the statutory accounts.
Table 10: FY21 statement of cash flows

Statement of cash flows
A$'000

Note YTDJan-21

Feb-21

Mar-21

Apr-21 May-21

Jun-21

FY21

Operating Activities
Receipts from customers

4,265

115

495

468

207

Payments to suppliers and employees

(4,875)

(303)

(276)

(323)

(403)

Cash receipts from other operating activities

(183)

Net Cash Flows from Operating Activities

A

3

(52)

1

23

447

5,998

(1,097)

(7,277)

1

(206)

(792)

(185)

167

146

(174)

(648)

(1,485)

Proceeds from sale of PP&E

868

2

2

2

2

41

916

Payment for property, plant and equipment

(870)

(2)

(2)

(2)

(2)

(2)

(879)

Investing Activities

Other cash items from investing activities

B

661

638

(127)

(272)

(92)

363

1,170

659

637

(127)

(272)

(92)

403

1,207

Other cash items from financing activities

(1,925)

(5)

21

(42)

42

296

(1,612)

Net Cash Flows from Financing Activities

(1,925)

(5)

21

(42)

42

296

(1,612)

Net Cash Flows from Investing Activities
Financing Activities

Net Cash Flows
Cash and cash equivalents at beginning of period
Cash and cash equivalents at end of period

C

(2,058)

448

60

(168)

(223)

51

(1,891)

2,779

722

1,169

1,229

1,061

838

2,779

722

1,169

1,229

1,061

838

889

889

Source: Company’s finance system, Xero

The Administrators make the following key observations in relation to Autonomous Energy’s statement of cash flows.


Note A: The monthly operating cash flows of the business fluctuated materially throughout FY21. This was
particularly evident in June 2021, where payments to suppliers increased by $694k (172%) from May 2021. This
appears to be in part due to the project based nature of the business.



Note B: Autonomous Energy processed manual adjustments each month to unwind accrued income for work in
progress. It appears Autonomous Energy has incorrectly coded this to Investing rather than Operating Activities. If
these amounts were recoded to Operating Activities, this would partially offset operating cash outflows for FY21.



Note C: While Autonomous Energy incurred net cash outflows over FY21 (consistent with its net loss), it had cash
reserves and what it understood to be a funding source from Iugis Investments to support the Hibernation Plan, its
operations and ongoing trading losses.
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Report on company activities and property
A ROCAP is a report summarising the directors’ understanding of the financial position of a company as at the date of the
appointment of administrators, as well as their view on the reasons for the company’s financial failure.
The Former Administrators requested the Director to provide a ROCAP on 9 July 2021, pursuant to section 438B(2) of the
Act, and also followed up this request on 16 July 2021. Once they entered office, the Administrators issued a final request
to the Director to complete a ROCAP on 29 July 2021, giving him 5 business days within which to submit it.
As at the date of writing this Report, the Director has not provided the Administrators with a ROCAP, noting it is due
today, 5 August 2021.
In the event the Director does not complete the ROCAP within the timeframe requested by the Administrators, he will be
reported to ASIC for non-compliance with the requirements of sections 438B(1) and 438B(2) of the Act.
In the ROCAP’s absence, the Administrators have relied on the following information to prepare this Report:


Handover of Autonomous Energy intelligence from the Former Administrators;



Autonomous Energy’s books & records;



Discussions with Management; and



Company searches and verifiable public information, such as ASIC registers.
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Administrators’ actions to date
This section of the Report provides creditors with details regarding the key activities undertaken by the
Administrators and their staff since the Appointment.

The Administrators and their staff have attended to the matters set out below since the Appointment Date.

Statutory and administration


Liaised with the Former Administrators in relation to the status, progress and next steps of immediate administration
statutory requirements.



Notified major financial institutions of the appointment and amended bank authorities.



Established a new Administrators’ bank account.



Informed ASIC of the appointment and attended to various statutory lodgements.



Met with key employees to understand the background, operating structure and financial position of Autonomous
Energy.



Issued follow up requests to the Director to complete a ROCAP, director’s questionnaire and to deliver the physical
and electronic books and records of Autonomous Energy to the Administrators.



Secured Autonomous Energy’s books and records including electronic accounting records.



Reviewed the books and records of Autonomous Energy and undertook preliminary investigations to ascertain
Autonomous Energy’s financial position, director conduct and transactions that may be recoverable by a liquidator.



Liaised with key stakeholders, including employees, management, key customers and unsecured creditors.



Attended to other general and statutory requirements.

Trade-on management


Liaised with Management in relation to ongoing operations of the business, including establishing financial control
processes for payroll, payments, purchase orders and document retention matters.



Communicated with customers and suppliers regarding continuity of service on contracts, securing payments and
supply.



Aligned communications between employees and the Administrators and their staff, and establishing processes and
procedures.



Reviewed key financial information required for monitoring ongoing trading, including cash flow forecasts and
related information.



Prepared cash flow forecasts.



Worked with Autonomous Energy’s finance department to prepare financial analysis, including trading profit and loss
statements, ongoing trading position statements and estimated outcome statements for the administration period.



Liaised with suppliers to establish new accounts and securing ongoing supply of services.



Liaised with financial institutions in relation to funds held, organised bank sweeps of funds held in the preappointment bank account to the post-appointment administration bank account.



Authorised purchase orders and maintaining a purchase order register.

Sale process


Worked with Autonomous Energy’s management team (Management) and the Former Administrators to obtain and
collate data required by interested parties in the virtual electronic data room (data room).



Analysed Autonomous Energy’s financials and other records uploaded to the data room.
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Prepared and issued a sales process letter, confidentiality deed poll and complying offer requirements document for
review and approval by all interested parties.



Prepared and maintened of the data room with information relating to Autonomous Energy’s affairs.



Dealt with various interested parties in respect of their interest in selected assets and / or the recapitalisation of
Autonomous Energy by way of Deed of Company Arrangement (DOCA), including responding to various due
diligence questions.



Liaised with interested parties in respect of the terms of a potential sale of Autonomous Energy’s business or assets,
including relevant timeframes, conditions, or terms relating to any non-binding offers.



Analysed offers received from prospective purchasers and accounted for timing, certainty and quantum of offers.



Decided on a preferred bidder based on the assessment of both quantitative and qualitative factors of the received
offers and the best outcome for Creditors.



Negotiated terms and conditions of a DOCA for Autonomous Energy (ongoing).

Please refer to section 8 of this Report for further detailed information regarding the Sale of Business process.

Employees


Held regular employee updates and information sessions.



Engaged with employees regarding the sale process and the impact on their employment.



Ensured all staff were made aware of their rights and obligations, and the manner in which the administration
process affects their entitlements.



Reviewed employee files and Autonomous Energy’s books and records to understand employment details.



Considered pre-appointment employee entitlements position.



Corresponded with various government agencies, including FEG, as required.



Corresponded with employees in response to their enquiries.

Creditors


Reviewed Autonomous Energy’s records to determine Autonomous Energy’s potential creditors.



Issued notices of appointment and a second circular to creditors and suppliers. The First Meeting of Creditors was
convened and held by the Former Administrators on 21 July 2021.



Prepared this Report pursuant to section 75-225 of the IPR and prepared for the convening of the Second Meeting
of Creditors.



Reviewed the books and records of Autonomous Energy and any proofs of debt received, in order to estimate the
value of creditor claims.



Corresponded with creditors in response to their enquiries.
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Explanations for the company’s difficulties
This section of the Report provides the Directors and the Administrators’ views on the underlying causes
contributing to the failure of Autonomous Energy.

Director’ reasons for difficulties
Despite multiple requests by both the Former Administrators and Administrators, the Director of Autonomous Energy has
not provided an explanation for the failure of the business nor has he provided a completed ROCAP.
As detailed in section 4.5, the Administrators issued a final request to the Director to complete a ROCAP on 29 July 2021,
giving him 5 business days within which to submit it.
As at the date of writing this Report, the Director has not provided the Administrators with a ROCAP, noting it is due
today, 5 August 2021.

Administrators’ reasons for failure
The Administrators do not have comments from the Director to dispute or agree with as reasons for the failure of
Autonomous Energy.
In any event and as detailed in sections 4.1.1 and 7.3.2, the Administrators note the following regarding the reasons for
failure:


At the point of Acquisition, Autonomous Energy was coming out of its Hibernation state and reliant on related party
funding to support its working capital needs as it sought to emerge from Hibernation.



Post-Acquisition, the business was forecast to receive related party funding to support ongoing losses and operating
cash requirements.



In late June 2021, Autonomous Energy’s sole Director (i.e. Bill Papas) was subject to an asset freezing order, which
included entities in which he had an interest, and we understand resulted in his decision to appoint Voluntary
Administrators to approximately 30 entities, including entities within the broader Forum Group of which he was a
Director, and other entities he had an interest in including Autonomous Energy.
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Administrators’ investigations and potential avenues for recovery
This section of the Report informs creditors about the investigations undertaken by the Administrators to date,
and sets out whether any potential recovery actions have been identified that may be available to a liquidator to
pursue for the benefit of creditors.

Overview
The Administrators are required to investigate and report on whether there are any potential recoveries or actions available
in a liquidation, or any transactions that appear to be voidable pursuant to the Act whereby a liquidator (if appointed) may
be able to recover money or property for the benefit of creditors.
ARITA has issued an information sheet titled “Offences, Recoverable Transactions and Insolvent Trading”, providing general
information for creditors about insolvent trading and voidable transactions. This information sheet is available from the
ARITA website (www.arita.com.au) and is included at Appendix B.
The Administrators investigations into occurrences of insolvent trading and voidable transactions enable the Administrators
to form an opinion on each of the three possible options available to creditors to vote at the Second Meeting of Creditors,
including an opinion as to which of the three options is in the best interests of creditors in accordance with section 75225(3)(b) of the IPR.
An Administrator is also required, in circumstances that include where it appears to the Administrator that a past or
present officer of the company may have been guilty of an offence in relation to the company, to complete and lodge a
report pursuant to section 438D of the Act with ASIC.
Given the investigations are undertaken in a relatively short timeframe, the work undertaken and conclusions reached are
preliminary in nature. Further work in this regard will be undertaken should Autonomous Energy be wound up.
The findings of the Administrators’ investigations, together with details of the types of recovery actions that may be
available to a liquidator, are provided in this section of the Report.

Investigations undertaken
The Administrators have investigated Autonomous Energy’s business, property, affairs and financial circumstances in
accordance with section 75-225(3) of the IPR.
The investigations undertaken include, but are not limited to:


a review and analysis of Autonomous Energy available financial accounting information and other books and records;



discussions with certain key employees;



a high-level analysis of loan facilities and other financing arrangements;



consideration of cash and funding available to Autonomous Energy at the Appointment Date, and in the six months
prior;



a review of statutory payments and accrued employee entitlements; and



ASIC and PPSR searches, and searches of other databases available to the Administrators.

Determining the date of insolvency
A crucial element of most statutory recovery actions available to liquidators is to establish the date when the entity subject
to their appointment became insolvent.
In determining the solvency of Autonomous Energy, the Administrators have considered the following:


the definition of insolvency contained in section 95A of the Act; and



case law and ASIC guidance on indicators of insolvency.

The following range of tests and indicators may be considered when determining if and when Autonomous Energy became
insolvent.
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Tests of insolvency
There are two generally accepted financial tests to determine whether a company is insolvent. These tests are the ‘balance
sheet’ test and the ‘cash flow test’:


the balance sheet test, which indicates that an entity is solvent so long as it has positive net assets and can
eventually meet its liabilities from its assets. The balance sheet test has no regard to the timing of the payment
of debts; and



the cash flow test, which involves an assessment of whether an entity’s immediately available (or readily realisable)
assets are sufficient to meet its due and payable debts.

The cash flow test is considered to be more closely aligned to address the requirements of section 95A of the Act than the
balance sheet test. However, the balance sheet test is useful in providing context for the proper application of the cash
flow test. These tests have been considered below:
Table 11: tests of insolvency

Tests of insolvency

Administrators’ comments

Cash flow test – ongoing
losses and poor cash flow

An assessment of a company’s solvency position on a cash flow basis requires a review of
the company’s ability to meet its ongoing liabilities from its available cash and/or other
resources. The Administrators make the following observations.

Balance sheet tests of
insolvency



Fluctuating monthly net operating cash flows.



Strong cash holdings diminished over the course of FY19 (c. $1.7m) to FY21(c.
$955k).



Trade receivables only current asset that would easily be convertible to cash.



No immediately available funding lines outside of cash flow from operations at
Appointment Date due to WBC imposed asset freezing order impacting
availability of expected related party funding.



Days Payables Outstanding (DPO) increased from 48 in FY20 to 91 in FY21.



Cash holdings eroded during the period impacted by the Hibernation Plan.

The balance sheet test specifies that a company is or may be insolvent if its total
liabilities exceed the value of its total assets, i.e. there are insufficient assets to discharge
its liabilities at a point in time. The Administrators note:


Net asset position almost completely eroded in FY21 (c. $2k) from a strong Net
Asset position in FY20 (c. $1m).



Working capital ratio deteriorated from 2.2 in FY20 to 1.2 during FY21.



No external debt.



FY19 and FY20 audited statutory accounts prepared on a going concern basis.

Source: McGrathNicol analysis

Indicators of insolvency
In ASIC v Plymin, Elliot & Harrison (2003) VSC 123, Justice Mandie referred to a list of indicators of insolvency when
considering the application of the solvency test. These have become accepted indicators in the Australian insolvency
industry. ASIC has also issued Information Sheet 42 titled “Insolvency: A Guide for Directors”. In this document, ASIC has
set out a number of insolvency indicators.
The Administrators have considered the generally accepted indicators of insolvency with reference to Autonomous Energy
and note the following:


fluctuating monthly net operation cash flows post-Acquisition;



net asset position almost entirely eroded in FY21 (c. $2k) from a strong Net Asset position in FY20 (c. $1m);



working capital ratio deteriorated from 2.2 in FY20 to 1.2 during FY21; and
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availability of related party funding restricted due to the Freezing Order.
Books and records

As set out in section 3.7 of this Report, the Administrators are of the opinion that Autonomous Energy complied with the
requirements set out at section 286 of the Act and, consequently, there would be no presumption of insolvency argument
available to an appointed liquidator as a result of a lack of compliance with the Act.

Administrators’ conclusions regarding solvency
Solvency is a question of fact to be ascertained from a consideration of a company’s financial position as a whole.
However, Australian Courts have determined that the primary test of solvency is a cash flow test.
In considering the matters identified from the Administrators’ investigations as outlined above, the Administrators consider
that Autonomous Energy was likely insolvent from around 8 July 2021 (Insolvency Date).
As detailed in sections 2 and 3 of the Report, Autonomous Energy was purchased by Iugis Investments in February 2021.
At this point, Autonomous Energy had incurred net operating cash outflows, consistent EBITDA losses and was reliant on
former director funding support. In part, this was as a result of the economic impacts of COVID-19 which resulted in the
business deploying/implementing its Hibernation Plan in 2020.
Post-Acquisition Date, Autonomous Energy’s solvency was maintained primarily by its cash holdings, and the
understanding that related party funding would be available to fund the required working capital shortfall as it began to
ramp up operations.
The Freezing Order extended to the personal assets of the Director, which included the Shareholder and key funding
source. Autonomous Energy’s immediate access to capital, outside of operating and cash reserves, was limited.
In the period between the Freezing Orders and the first forecast funding requirement, the business may have had capacity
for leverage as it had no external debt. Consequently, the Administrators consider Autonomous Energy was likely insolvent
around 8 July 2021, being the Appointment Date.
Further investigations by an appointed liquidator will establish the actual date or dates that Autonomous Energy became
insolvent.

Insolvent trading
Director liability
Pursuant to section 588G of the Act, a director of a company has a duty to ensure that the company does not incur debts
that it is unable to pay, i.e. that it does not trade whilst insolvent.
In the event that a company is placed into liquidation, and insolvent trading is found to have occurred, the directors are
personally liable for the debts incurred during that time. Before a court will order that a person pay compensation in
respect of insolvent trading, a liquidator must establish that:


the person was a director of the company at the time the company incurred the debt the subject of the claim;



the company was insolvent at that time or became insolvent by incurring the debt;



at that time, there were reasonable grounds for suspecting that the company was insolvent or would become
insolvent by incurring the debt; and



the debt, which is the subject of the claim, was wholly or partly unsecured and the creditors with outstanding
amounts suffered loss and damage.
Statutory defences

There are various statutory defences available to directors in defending an insolvent trading claim, as set out in section
588H of the Act. In summary, these are that the director:


had reasonable grounds to expect that the company was solvent at the time the debt was incurred;



had reasonable grounds to believe, and did believe, that a competent, reliable person was responsible for providing
adequate information on the company’s solvency and that person fulfilled that responsibility. On the basis of such
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information, the director believed that at the time the debt was incurred, and considering the other debts existing at
that time, the company was solvent and remained solvent;


was ill (and therefore did not take part in management) at the time the debt was incurred; and



took reasonable steps to prevent the debts being incurred.
Safe harbour

In addition to statutory defences, section 588GA of the Act was introduced in September 2017, providing a protection for
directors against insolvent trading claims, in certain circumstances. The Safe Harbour legislation was introduced to
encourage directors, in circumstances where their company’s solvency is in question, to formulate and take courses of
action that it expects to result in a better outcome than the immediate appointment of an administrator or liquidator.
The protection is available in circumstances where, as soon as the director suspected that the company was or could
become insolvent, they engaged in activities that were reasonably likely to lead to a “better outcome” for the company,
and any new debts from that time were incurred directly or indirectly in relation to those activities.
Further, on 24 March 2020, temporary COVID-19 Safe Harbour provisions were introduced which provided relief to
directors from potential personal liability for insolvent trading as long as the debt that was incurred was incurred:


in the ordinary course of business;



during the period that the relief has been provided; and



before any appointment of an administrator or liquidator during the temporary safe harbour application period.

This relief expired on 31 December 2020.
The Administrator has been unable to establish meaningful connection with the Director, nor has the Director completed a
ROCAP or the associated director questionnaire. Consequently, the Administrators are unable to comment on the
Director’s intention in relation to the Safe Harbour provisions found in section 588GA of the Act and/or any of the other
statutory defences found in section 588H of the Act available with respect to an insolvent trading claim.
Conclusion
It is the Administrators’ preliminary view that a liquidator would be unlikely to bring a claim against the Director for
insolvent trading as the Insolvency Date of Autonomous Energy is the same date as the Appointment Date, and
consequently there is not a window for the Director to trade insolvently.
A liquidator would also be required to consider the:


difficulty in establishing when Autonomous Energy became insolvent;



range of defences available to the Director; and



weigh up the costs of pursuing claims against the potential recoveries from such claims (including resources
available to the Director to meet any such claims and insurance policies that may respond).

If the Administrators are appointed Liquidators, the Liquidators will investigate this matter further.

Voidable transactions
Pursuant to Part 5.7B of the Act, certain transactions that occurred prior to the Appointment Date, including where
property was disposed of or dealt with, are potentially recoverable by a liquidator.
This may result in, amongst other things, a requirement for a third party to return property and/or money and thereby
increase the assets available to the liquidator and creditors. These transactions are known as voidable transactions.
Corporations Regulation 5.3A.02 requires an administrator to specify whether there are any transactions that appear to the
administrator to be voidable transactions in respect of which money, property or other benefits may be recoverable by a
liquidator under Part 5.7B of the Act.
It is important to note that a number of voidable transactions can only be recovered if the company in question is proven
to have been insolvent at the time of the transaction. As set out at section 7.4 of the Report, the Administrators’
preliminary opinion is that Autonomous Energy may have been insolvent on 8 July 2021 or earlier.
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Unfair preference claims
An unfair preference payment is a transaction, generally occurring in the six months prior to the appointment of the
liquidator or 8 July 2021 (Relation Back Day), between the company and a creditor, resulting in the creditor receiving from
the company, in relation to an unsecured debt owed to the creditor, a greater amount than it would have received in
relation to the debt in a winding up of the company. This period is extended to four years for transactions entered into
with a related entity.
Additionally, in order to bring an action for recovery of an unfair preference against a creditor of Autonomous Energy, an
appointed liquidator would be required to demonstrate that Autonomous Energy was insolvent at the time of the
transaction.
A review of Autonomous Energy’s financial records did not identify any potentially recoverable unfair preferences, noting
the following considerations which have been previously discussed:


Autonomous Energy generally paid its debts as and when they become due;



Whilst Autonomous Energy was trading as usual, it was unlikely that a third-party supplier was of the view
Autonomous Energy was or had potential to become insolvent.



The small window for any potential unfair preferences to be made means the quantum of any potential unfair
preferences is insignificant and immaterial.



The creditor balance in the month leading up to Appointment increased, rather than decreased as a result of
(potentially preferential) payments being made to suppliers.

Additionally, a liquidator would need to consider the following prior to pursuing any such claim:


The difficulty in establishing when Autonomous Energy became insolvent.



Similar to insolvent trading actions, there are a range of defences that may be available to the parties involved in the
potential ‘unfair preference claims’ that would need to be considered and investigated prior to commencing recovery
action.

If the Administrators are appointed Liquidators, the Liquidators will investigate this matter further.
Uncommercial transactions
An uncommercial transaction is a transaction which a reasonable person in the place of the company would not have
entered into, taking into account the benefits and the detriments to the company, the respective benefits to the other
parties involved and any other related matters. The period for recovering uncommercial transactions is two years. This
period is extended to four years for transactions entered into with a related entity.
A transaction can only be considered uncommercial if the company was insolvent at the time the transaction took place, or
the company became insolvent as a result of the transaction.
The Administrators’ preliminary investigations have not identified any uncommercial transactions in the period from the
Insolvency Date leading up to the Appointment Date that may be recoverable by a liquidator.
Outside of the above period, the only significant transaction that has occurred is the sale of the equity interest in
Autonomous Energy to Iugis Investments in February 2021. In the event Autonomous Energy is placed into liquidation, a
liquidator would determine if Autonomous Energy was insolvent at the point of transacting, or became insolvent as a
result, and also perform a more detailed review regarding if the transaction had a detrimental effect on Autonomous
Energy’s creditors.
Unfair loans
An unfair loan is a loan agreement where the interest or charges are considered to be extortionate. Unfair loans made to a
company any time prior to the appointment of the Administrator may potentially be overturned by a subsequently
appointed Liquidator, whether or not the company was insolvent at the time the loan was entered into.
The former directors of Autonomous Energy funded the business operations via director loans (Director Loans). These
loans attracted c. 8% interest per annum, which on face value could be interpreted as extortionate, however as these loans
were unsecured and the high interest rate could be justified.
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If Autonomous Energy is to be wound up, further investigations in establishing if the Director Loans are considered
voidable transactions and a cost benefit analysis of pursuing recovery action will be undertaken.
Unreasonable director related transactions
An unreasonable director-related transaction is a payment, conveyance or other disposition by a company of property to a
director or close associate of the director. Furthermore, it is required that it may be expected that a reasonable person in
the company’s circumstances would not have entered into the transaction having regards to the benefits (if any) and
detriment to the company of entering into the transaction. The transaction must have been unreasonable, and entered into
during the four years leading up to the company’s liquidation, regardless of the solvency at the time the transaction
occurred.
The Administrators’ preliminary investigations have not identified any unreasonable director related transactions regarding
Autonomous Energy in the period leading up to the Appointment Date where a recovery may be possible by a liquidator.
The Administrators note this comment is merely in respect of Autonomous Energy and is an initial view, with no bearing
on the views of Director-related transactions regarding Forum and its associated entities (excluding Autonomous Energy).
Circulating security interests created within six months of the relation-back day (voidable charges)
Pursuant to section 588FJ of the Act, a circulating security interest created within six months of the Relation Back Day is
void against a company’s liquidator, except so far as it secures:


an advance paid to the company, or at its direction, at or after that time and as consideration for the circulating
security interest;



interest on such an advance;



the amount of a liability under a guarantee or other obligation undertaken at or after that time on behalf of, or for
the benefit of, the company;



an amount payable for property or services supplied to the company at or after that time; or



interest on an amount so payable.

The Administrators have undertaken a review of Autonomous Energy’s records and the PPSR registrations made against
Autonomous Energy and have identified two circulating security interests which were registered within six months of the
Relation-Back Day (i.e. 8 January to 8 July 2021).
The Administrators consider one of the registrations as invalid and as at the date of this Report had not formed a view
regarding the validity of the second due to information deficiencies. Pursuant to section 588FJ of the Act, in certain
circumstances, these may be void against a company’s liquidator. Any security interests that would be void against a
liquidator will be taken into account in the event that Autonomous Energy is placed into liquidation and distributions are
declared.

Funding to pursue insolvent trading and voidable transactions
Insolvent trading and voidable transactions can only be pursued in a liquidation and further investigation and any
subsequent proceedings may incur significant costs.
Funding may be required from creditors or litigation funders should the Administrators become the Liquidators and the
Liquidators seek to commence such action.

210805-Autonomous Energy s439a report MASTER-KS

31

Breach of Directors’ duties
Sections 180 to 184 of the Act set out the duties, obligations and responsibilities imposed on directors, which are designed
to promote good governance and ensure that directors act in the interests of a company. These duties include:


duty of care and diligence;



duty of good faith;



duty not to make improper use of position; and



duty not to make improper use of information.

The Administrators have undertaken preliminary investigations into whether any of Autonomous Energy’s current or former
directors breached their duties set out in sections 180 to 184 of the Act specifically in respect of Autonomous Energy.
Based on the Administrators’ preliminary investigations, the Administrators are not aware of any circumstances or
allegations regarding the Director breaching their duties as set out in sections 180 to 184 of the Act regarding
Autonomous Energy. However, if Autonomous Energy is wound up, further investigations would be undertaken by a
liquidator.
There are a range of defences that may be available to the Directors regarding a claim for a breach of Directors’ duties. If
Autonomous Energy is to be wound up, further investigations and a cost benefit analysis of pursuing recovery action will
be undertaken.

Other offences
Section 206A – Disqualified person not to manage corporations
Pursuant to section 206A of the Act, a person who is disqualified from managing corporations commits an offence if they
continue to have an active role in the management of a corporation.
The Administrators have not identified any disqualified person acting in a management capacity of Autonomous Energy.
Section 286 – Obligation to keep financial records
Pursuant to section 286 of the Act, a company, registered scheme or disclosing entity must keep written financial records
that correctly record and explain its transactions, financial position and financial performance and would enable true and
fair financial statements to be prepared and audited.
As set out at section 3.7, the Administrators are of the opinion that Autonomous Energy complied with the material
aspects of the requirements set out at section 286 of the Act.
Section 1307 – Falsification of books
Pursuant to section 1307 of the Act, an officer, employee, former employee, member or former member of a company
who engages in conduct that results in the concealment, destruction, mutilation or falsification of any securities of or
belonging to the company or any books affecting or relating to affairs of the company is guilty of an offence.
In the course of undertaking preliminary investigations, the Administrators have not had reason to suspect any potential
breach under section 1307 of the Act in relation to Autonomous Energy.
Section 1041H – Misleading or deceptive conduct (civil liability only)
Pursuant to section 1041H of the Act, a person must not engage in conduct, in relation to a financial product or a financial
service, that is misleading or deceptive or is likely to mislead or deceive.
In the course of undertaking preliminary investigations, the Administrators have not had reason to suspect any potential
breach under section 1041H of the Act in relation to Autonomous Energy.

210805-Autonomous Energy s439a report MASTER-KS

32

Sale of business process
This section of the Report provides an outline as to the sale of business process undertaken by the
Administrators, and summarises the current position.

Background and context
Following the Replacement Date, the Administrators immediately commenced seeking interest in a sale or recapitalisation
of the Autonomous Energy’s business and assets.
In contrast to lengthy sale processes (with protracted diligence periods) that often occur with going concern businesses
(outside of insolvency), this process was undertaken in an urgent manner subject to an accelerated timetable, and sought
to include qualified parties from the process commenced by the Former Administrators.
The reasons for this include, inter alia:


as the Former Administrators were partway through an expression of interest campaign at the time of the
Administrators appointment, it was critical to continue the sale process for Autonomous Energy and maintain
engagement with interested parties as part of that process but also allow other interested parties sufficient
opportunity to be involved;



as Autonomous Energy is a contract-based business with some long lead times on designs and orders required to
continue to meet customer contracts, the Administrators endeavored to continue to trade on and minimise
disruptions to the supply chain by continuing to supply to key customers and retaining employees to work on
ongoing projects;



the usual risks and volatility that relate to businesses under external administration such as brand sentiment,
supply constraints, the risk of key staff resignation etc; and



at the time of our appointment, Autonomous Energy / the Administrators had limited cash available to continue
trading.

The sale process involved 20 parties who expressed interest. 13 parties progressed their expression of interest past initial
discussions by returning a confidentiality deed poll to the Administrators and were granted access to the electronic data
room in order to conduct due diligence and allow them to submit an NBIO.
The objective of the sale process was to:


maximise the chances of allow the business to continuing to trade by achieving a recapitalisation by way of a
DOCA or sale of the Autonomous Energy‘s business and assets;



minimise the impact on the 26 employees of Autonomous Energy and preserve the ongoing employment and
entitlements of those employees (to the greatest extent possible);



minimise the impact on the existing customer contracts by aiming to secure a transaction that would allow
continued supply under those agreements where possible and necessary; and



provide a better return to Creditors of Autonomous Energy than an immediate winding up of the business.

Sale process
Preparation of information
Due diligence materials were compiled for an electronic data room to be accessed by interested parties following
execution of a confidentiality deed poll. Due diligence material included operational, financial and legal information.
Expressions of interest
The sale of Autonomous Energy was conducted as an expression of interest campaign that built on the sales process of
the Former Administrators. Given the high-profile nature of Autonomous Energy, there was strong inbound interest for a
recapitalisation by way of a DOCA or purchase of selected assets of the business.

210805-Autonomous Energy s439a report MASTER-KS

33

From 26 July 2021 to 29 July 2021, the Administrators issued a sale process letter to 13 parties active in the process and
opened the electronic data room. Interested parties were granted access and were requested to post additional queries by
way of the data room provider’s “Q&A” function. Responses to queries were provided where possible and appropriate.
Sale timetable
A summary of the key milestones as part of the sale timetable is set out below:

Table 12: Sale process milestones
Date

Milestone

21 July 2021



Voluntary Administrators appointed and immediately commenced a sale process by
contacting potential parties, preparing sale information and commencing collation
of data room materials.

26 July 2021 to 29 July 2021



Received 20 expressions of interest and 13 signed confidentiality deed polls.

30 July 2021



NBIOs due and received from five parties.



Data room Q&A closed.



Data room closed to parties who had not submitted offers.

28 July 2021 to 3 July 2021



Administrators contacted four shortlisted parties to clarify offers and provide
feedback, allowing the opportunity for parties to increase quantum of offers and
improve terms.

3 July 2021



One party (DOCA Proponent) was selected as the preferred bidder based on the
assessment of both quantitative and qualitative factors of the received offers, with
ongoing discussions with another in respect of a potential option to acquire the
business at a later date



The Administrators agreed that the Proposed DOCA including that option provided
the most attractive outcome for Creditors having regard to financial return, trading
stability in the intervening period and certainty of outcome



All other interested parties were conditional on additional diligence or approvals
that were unable to be obtained within the available timeframe.



The Administrators have agreed key terms and conditions with the DOCA
Proponent.

From 3 July 2021
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DOCA proposal
This section of the Report outlines the DOCA proposal that has been received by the Administrators, including
the key terms as they relate creditors. The Administrators recommend that creditors vote to approve the DOCA
proposal.

Overview
A Deed of Company Arrangement (DOCA) is a binding arrangement between a company and its creditors governing how
a company’s affairs will be dealt with. A DOCA is one of the three outcomes which creditors may resolve to occur at the
end of the Voluntary Administration process, provided a DOCA proposal has been made which forms part of the
Administrators’ report to creditors.
If creditors vote for a proposal that a company enters into a DOCA, the company must sign the DOCA within 15 business
days of the creditors’ meeting, unless the court allows a longer time. If this does not happen, the company will
automatically enter into liquidation, with the Administrators becoming the liquidators.
The DOCA binds all unsecured creditors, even if they voted against the proposal. It also binds owners of property, those
who lease property to the company and secured creditors, if they voted in favour of the DOCA.

Deal structure summary
The current Management Team of Autonomous Energy, consisting of Daniel Wright, Matthew Linney and Simon Mason,
together with a private investor (the Deed Proponents) have proposed a DOCA for Autonomous Energy.
The DOCA proposal term sheet is attached at Appendix A of the Report (the Proposed DOCA). The final detailed DOCA
and Creditors’ Trust that are in the process of being finalised will be on substantially the same terms as this Term Sheet.

Key terms of the Proposed DOCA
A summary of the key terms of the Proposed DOCA are set out below:

Table 23: Key proposed DOCA terms
Key term

Description

Deed
Proponents



The current Management Team of Autonomous Energy, consisting of Daniel Wright, Matthew
Linney and Simon Mason, together with a private investor

Acquisition of
shareholdings



Shares in Autonomous Energy will be transferred from Iugis Investments to an entity
established by the Deed Proponents.

Deed
Administrators
& Trustee of the
Creditors Trust



The Administrators will become the Deed Administrators under the DOCA and Trustees of a
Creditors’ Trust.



The DOCA will effectuate immediately on execution and funds held by the Administrators
alongside the DOCA Contribution (see below) will be remitted to the Creditors’ Trust.



The Trustees’ role in relation to the Creditors’ Trust is to settle Administration trading liabilities,
adjudicate on Creditor claims and pay distributions in the following priority:

–

remuneration, costs, and trading and other expenses of the Administrators, Deed
Administrators and Trustees of the Creditors’ Trust;

–

the payment of any priority creditors claims;

–

$1 to Iugis Investments in consideration for the transfer of shares; and

–

A pro-rata distribution to unsecured Creditors.
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Key term

Description

DOCA
Contribution
and assets for
Creditors



The Deed Proponents will contribute $500,000 to the Creditors’ Trust for the benefit of
Creditors (the DOCA Contribution).



The Deed Proponents will provide a further $475,000 to replace the cash currently backing
certain bank guarantees (the Bank Guarantee Contribution) which will have the effect of
releasing that amount of the Company’s restricted cash into the Creditors’ Trust.



The DOCA Proponents will be parties to the DOCA and will be bound by the DOCA.



Any surplus funds held by the Former Administrators and Administrators at the time the DOCA
is executed will be transferred to the Creditors’ Trust (see section 9.4 below for further details).



Certain excluded assets will be excluded from the DOCA and will be made available to the
Creditors Trust, which may range in value from $0 to $150,000 depending on certain events
occurring.



In the event that Deed Proponents enter into a binding agreement for the sale of all or
substantially all of the Company in the next two months, then an additional $400,000 will be
paid into the Trust Fund (Sale Contribution).



All employees will remain employed by the Company and the Company will remain liable for all
Employee Priority Claims.



In the event that any Employee was made redundant prior to Completion, the claims of that
Employee will have priority for payment out the Trust Fund.



All customer contract will remain with the Company for ongoing supply.



Pre-appointment extended warranty periods for completed projects will be entitled to claim in
the Creditors Trust to the extent that claims materialise in the relevant period.

Distributions to
ordinary
unsecured
creditors



Unsecured creditors will be eligible to claim in the Creditors Trust to participate in any
dividends on a pari-passu basis.

Release of
claims



Upon the DOCA being effectuated, all claims against the Companies and their directors will be
released and transferred to the Creditors’ Trust.

Finalisation of
DOCA



It is proposed that the DOCA will be effectuated for each entity immediately following
execution and payment of the DOCA Contribution. Once effectuation occurs, control and
stewardship of each Company will revert to the Directors.

Sale
Contribution
Employees

Customers

Source: Proposed DOCA

Creditors Trust
Creditors’ Trust
The proposed DOCA includes the establishment of a Creditors’ Trust, the following information is pertinent to the nature
of the Creditors’ Trust.
By way of general information, the Administrators note that:


A Creditors' Trust is a mechanism that is utilised to accelerate a company's exit from external administration. A
Creditors' Trust is established by the creation of a trust and creditor claims are transferred to the trust. Creditors
become beneficiaries of the trust and thus are subject to special risk for creditors as they no longer receive the
statutory protection of the Act, but are instead beneficiaries under a trust.
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It is important that creditors are fully informed in respect of the terms of a Creditors' Trust and the risks that a
Creditors' Trust poses for creditors. ASIC has issued a regulatory guide (being regulatory guide RG82) in respect
of Creditors' Trusts and the Administrators have followed their guidelines in respect of disclosures made in this
Report. ASIC recommends that creditors have the opportunity to obtain independent professional advice in
relation to a proposed Creditors' Trust, if they wish.

In the Administrators’ opinion, the Creditors’ Trust is consistent with the objectives of Part 5.3A set out in section 435A of
the Act. More specifically, the Administrators consider the Creditors’ Trust to be:


in the interests of Creditors as a whole;



in accordance the purpose and policy of Part 5.3A of the Act; and



consistent with public interest.
Priority of distributions from the Creditors Trust

The Trustees will distribute funds in the Creditors’ Trust in the following order:


first, to the Voluntary Administrators in satisfaction of their expenses, costs and remuneration for acting as
Administrators of Autonomous Energy;



next, to the Deed Administrators and Trustees in satisfaction of their costs and remuneration;



next, in satisfaction of any priority claims;



$1 to Iugis Investments in consideration for the transfer of shares; and



next, to unsecured Creditors, on a pro rata basis.
Trustees’ details and proposed remuneration



Jason Ireland, Jason Preston and Kathy Sozou (the Administrators) are proposed to be appointed as Trustees of
the Creditors’ Trust (Trustees). Each of the Trustees is a chartered accountant, a registered liquidator and has in
excess of 15 years’ professional experience in the insolvency industry. The Administrators consider that the
Trustees have the requisite skill and competencies to be the Trustees.



The Proposed Trustees hold professional indemnity insurance in excess of $20 million. No performance bond has
been provided as security and no indemnities will be provided by the Trustees. In accordance with usual practice,
the Creditors’ Trust Deed will provide the Trustees with an indemnity out of the Creditors’ Trust assets in a similar
manner to the Administrators being indemnified out of the Companies’ assets. We are not aware of any
requirements for the Trustees to hold an Australian Financial Services Licence for the purpose of the creditors
trust.



The basis of the Trustees’ remuneration will be consistent with that of the Administrators and proposed Deed
Administrators, to be calculated based on time spent at current McGrathNicol standard hourly rates and prior
approval received from Creditors or Beneficiaries of the Trust.



Our estimate of future remuneration covering the activities to be undertaken by the Deed
Administrators/Proposed Trustees is $125,000 (exclusive of GST) and is to be drawn as and when incurred (and
subject to Creditor or beneficiary approval).



Key activities to be undertaken by the Deed Administrators/ Trustees include:



–

receiving funds from the Administrators;

–

dealing with Administration trading matters;

–

discharging Administration trading expenses incurred;

–

adjudicating on claims;

–

paying a distribution; and

–

finalising the Creditors’ Trust.

The Deed Administrators’/ Trustees’ remuneration will retain its priority for payment in a similar manner as the
remuneration of the Administrators.
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Operations of the Creditors’ Trust


The provisions in the Creditors’ Trust Deed will adopt the order of priority that would otherwise apply if the
Companies were placed into liquidation and the Proposed Trustees were appointed as liquidators (see in
particular, section 443D, 443E, 556 and 561 of the Act) as summarized in paragraph 8.4.2 above.



The Creditors’ Trust Deed will be governed by the law of New South Wales and will be subject to the Trustee Act
1925 (NSW). As a Creditors’ Trust is not specifically governed by the Act, the powers and responsibilities of the
Proposed Trustees will be expressly set out in the Creditors’ Trust Deed and as far as possible, mirror the
provisions of the Act as they apply to DOCAs.



Accordingly, there are not likely to be any significant deficiencies in the powers of the Proposed Trustees to
perform the functions under the DOCA or the Creditors’ Trust Deed.



A copy of the Creditors’ Trust Deed will be annexed to the DOCA. These documents will be lodged with ASIC and
be publicly available.
Employees’ claims under a Creditors’ Trust



When a company is placed into liquidation, employee creditors may be entitled to make a claim under the FEG
scheme.



This option will not be available to employees of Autonomous Energy under the Proposed DOCA and Creditors’
Trust, however, employees will retain their employment with Autonomous Energy and it is not expected that any
employees will be terminated in connection with the Proposed DOCA /Creditors’ Trust, so employees will be no
worse off.
Potential tax implications of a Trust



The Administrators have not conducted any detailed assessment or sought taxation advice in relation to the
proposed arrangements.



The Administrators advise Creditors to seek their own independent, professional advice in relation to their
individual taxation circumstances.
Other information about the Trust

Having regard to ASIC’s “Regulatory Guide 82 – External administration: Deeds of company arrangement involving a
Creditors’ Trust” (RG 82), the Administrators further note the following:

Table 14: Creditors’ Trust information

Information
Reasons

Description


The Deed Proponents have proposed the use of a Creditors’ Trust in the context
of the Proposed DOCA.



One reason for the use of a Creditors’ Trust is to enable claims against
Autonomous Energy to be immediately transferred out of the Company which
allows it to come out of external administration immediately following the Second
Meetings of Creditors.



The Administrators consider that returns to Creditors, and the timing of payment,
under a DOCA involving a Creditors’ Trust will be similar to those under a DOCA
which does not involve a Creditors’ Trust. On the other hand, a DOCA without a
Creditors’ Trust will be less attractive, and acceptable to the Deed Proponents.
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Information
Key events

Description
The key events under the Proposed DOCA proposal and the estimated timing of those
events are as follows:


Execution of the DOCA is likely to occur on the day of the statutory Second
Meetings of Creditors or shortly thereafter;



Creation of the Creditors’ Trust by execution of the Creditor’ Trust Deed will
occur at the same time as execution of the DOCA;



Payment of funds into the Creditors’ Trust (less any relevant deductions) will
occur at the same time as execution of the DOCA;



Releases and extinguishment of all Creditors’ claims against Autonomous
Energy, and substitution of these claims with rights as beneficiaries under the
Creditors’ Trust, will take effect on the day payment of the Creditors’ Trust
amount is made. This addresses some of the key risks to creditors identified in
paragraphs 1.8(a)(ii) and 1.8(b) of RG 82;



Effectuation and termination of the DOCA will occur when funds have been
remitted to the Creditors’ Trust;



Distributions to beneficiaries of the Creditors’ Trust are expected to occur
within three to four months after receipt of the funds into the Creditors’ Trust
and completion of the proof adjudication process (noting the timeline associated
with Sale Contribution).

In other words, there may be a short time gap between the date on which:

Return



the DOCA is effectuated (and Creditors’ claims against Autonomous Energy are
extinguished); and



Creditors (who will become beneficiaries of the Creditors’ Trust) will receive
payments from the Creditors’ Trust (which is no different to a liquidation or
DOCA scenario).

This is explained in detail in section 10 of this Report.
In summary, the Administrators anticipate that unsecured creditors will receive a return
in the range of 55 to 78 cents in the dollar from the Creditors’ Trust:

Trustee particulars

Claims

Compliance opinion



The Voluntary Administrators will become the trustees of the Creditors Trust.



Powers of the Trustees will be provided for and governed by the terms of the
Creditors’ Trust Deed. It is anticipated that the Creditors’ Trust Deed will provide
for broad powers of the trustees to administer the Creditors’ Trust and realise
trust assets.



Creditors’ claims (other than excluded claims) which arose against the Company
before the date of appointment of the Administrators will be extinguished and
replaced by an entitlement to claim as a beneficiary of the Creditors’ Trust.



The trustees will adjudicate and determine those beneficiary claims in a similar
manner as a liquidator would if Autonomous Energy were in liquidation.



The Administrators are of the opinion that the Deed Proponent is likely able to
comply and is capable of complying with their obligations under the Proposed
DOCA once the Trust Deed is entered into and the Deed Contribution paid, there
will be no reliance on the Deed Proponent for the operations of the Creditors
Trust.
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Advantages of the Proposed DOCA
Outlined below are key important, non-exhaustive, advantages of the Proposed DOCA:


it preserves the business of Autonomous Energy and allows it to continue to trade;



employee entitlements for those continuing eligible employees will be preserved for the future use and benefit of
the eligible employees;



minimises further employee redundancies and landlord claims from ceasing operations and vacating leased
premises;



a DOCA fund, comprising contributions that would not otherwise be available in a winding up, will be made
available to meet the costs of the Administration, administering the DOCA and funding payment (to the extent
possible) of certain priority employee claims admitted to participate in the DOCA fund; and



on the terms proposed and information available to the Administrators, the return to creditors from the DOCA is
likely to provide a more beneficial outcome when compared to the potential outcome from winding up the
Autonomous Energy.

The Administrators believe that approving the Proposed DOCA will be beneficial to creditors as it will:


provide certainty to creditors and a better and more timely return to creditors in relation to their pre-appointment
debts, than a winding up of Autonomous Energy;



it preserves the continued employment for all Autonomous Energy’s employees;



minimises further customer and landlord claims from ceasing operations, breaching contracts and vacating leased
premises;



a DOCA fund, comprising contributions that would not otherwise be available in a winding up, will be made
available to meet the costs of the Administration, administering the DOCA and funding payment (to the extent
possible) of claims admitted to participate in the DOCA fund; and



on the terms proposed and information available to the Administrators, the return to creditors from the DOCA is
likely to provide a more beneficial outcome when compared to the potential outcome from winding up the
Autonomous Energy.

Disadvantages of the Proposed DOCA


Antecedent transactions claims such as preference payments and insolvent trading claims that may be available to
a liquidator cannot be pursued in a DOCA. The value of these potential claims is presently unknown and would
require further investigations and funding.



All claims against Autonomous Energy and its Director will be released and extinguished upon the effectuation of
the DOCA where the objectives of the DOCA have been fulfilled and the DOCA has not otherwise been
terminated.



The distributions to Creditors are limited to the Creditors’ Trust whereas in a liquidation recoveries for creditors
depend on the outcomes of successful litigation (which are theoretically unlimited), although presently uncertain
and require funding. Based on the asset landscape, funding position and nature of claims, we consider that any
such recoveries in a liquidation are minimal and difficult to pursue.

Administrators’ opinion on DOCA
Having regard to the relative advantages and disadvantages of the DOCA, the Administrators consider that the
DOCA provides a more certain, timely and superior return to Creditors than a liquidation.
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Anticipated return to creditors
This section of the Report outlines the estimated outcome for Creditors from a DOCA or the liquidation of
Autonomous Energy.

Background
The Act prescribes a strict order of priority for the distribution of funds realised through the administration and any
subsequent DOCA or liquidation process. In summary, proceeds received from asset realisations are utilised as follows:


firstly, to fund the costs and expenses of the administration and subsequent deed administration or liquidation
process, including the Administrators’, and an appointed deed administrator or liquidator’s, fees and expenses
(subject to approval);



then, priority creditors (i.e. employees) who are entitled to rank for a priority distribution against net circulating asset
realisations, such as recoveries from stock, work in progress and debtors;



then, secured creditors who rank ahead of unsecured creditors against surplus circulating assets. However, secured
creditors rank ahead of priority and unsecured creditors against net non-circulating asset realisations, such as
recoveries from plant and equipment and goodwill; and



unsecured creditors (and lastly shareholders) who rank behind priority creditors and secured creditors.

This section of the Report provides an estimated return to creditors of Autonomous Energy having regard to order of
priority as set out in the Act.

Basis of preparation
The Administrators have prepared an estimated return to creditors of Autonomous Energy on the basis that creditors
resolve at the second meeting to either wind up Autonomous Energy or enter into the Proposed DOCA.
The estimated return to creditors has been prepared based on the assumptions below:


the costs of the administration and subsequent deed administration or liquidation are based on estimates made by
the Administrators having regard to experience in undertaking administrations of a similar size and complexity; and



creditor claims are based on an estimate of the total claim of all creditors and that there are no material additional
claims made against Autonomous Energy.

Creditors should note that the estimates provided in this section are preliminary only and are subject to change as creditor
claims are considered and adjudicated and the realisations and costs of the Administration becomes more clear. Other
sources of funds, for example from insolvent trading or antecedent transaction recoveries may increase the return to
unsecured creditors. No warranty as to the accuracy or reliability of the estimates is provided.

Scenarios and outcomes
For the purposes of estimating the comparison between liquidation and DOCA outcomes, the following scenarios have
been presented in the analysis above:
Liquidation scenarios


Low – this scenario contemplates circumstances whereby the recoverable value of assets is low and as a result of
a shutdown contingent creditors will claim in the liquidation.



High – this scenario contemplates circumstances whereby an approximate 50% of book value (cost less
depreciation) is recovered and as a result of a shutdown contingent creditors will claim in the liquidation.
DOCA scenarios



Low - This scenario contemplates circumstances whereby the Proposed DOCA is entered into and the Creditors
Trust outcome is in line with our forecast.
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High - This scenario contemplates circumstances whereby the Proposed DOCA is entered into and that the Deed
Proponents enter into a binding agreement for the sale of all or substantially all of the Company in the next two
months and an additional $400,000 contribution is made towards the Trust Fund.



Estimated return to creditors
Estimated return
Table 15: Anticipated return to creditors
Estimated Outcome Statement - Liquidation and DOCA comparison
Liquidation
$'000

Notes

DOCA

DOCA

Low case High case Creditors Trust Low Creditors Trust High

Estimated gross circulating asset realisations
Former Administrator surplus funds

1

215

215

215

215

Surplus administration funds

2

75

75

205

205

Bank Guarantee

3

-

75

110

110

Trade debtors and retentions

4

-

35

40

40

Inventory

5

10

25

n/a

n/a

Property, Plant and Equipment

6

40

50

n/a

n/a

DOCA contribution

7

n/a

n/a

975

975

DOCA sale contribution (option)

8

n/a

n/a

n/a

400

Other excluded assets

9

25

25

25

25

364

499

1,570

1,970

Total estimated gross asset realisations
Estimated costs and expenses of realisation
Former Administrators' fees and disbursements

10

(180)

(180)

(180)

(180)

Administrators' fees, disbursements and legal costs

11

(310)

(310)

(310)

(310)

Deed Administrators/Credtior Trust fees

12

-

-

(150)

(150)

Liquidation fees and disbursements

12

(75)

(100)

-

-

Total estimated costs and expenses

(565)

(590)

(640)

(640)

Total funds available

(201)

(91)

930

1,330

1,330

Employees:
Net amount available to priority creditors (brought down)
Priority creditors

13

Return to employees (c/$)

(201)

(91)

930

(627)

(627)

-

-

Nil

Nil

n/a

n/a

Nil

Nil

930

1,330

2,007

2,007

1,700

1,700

Nil

Nil

0.55

0.78

Unsecured creditors:
Funds available for unsecured creditors
Ordinary unsecured creditor claims
Return to ordinary unsecured creditors (c/$)

14

Estimated costs
In undertaking this Administration (through both the Former Administrators and the Administrators) and any subsequent
deed administration or liquidation process, costs and expenses may be incurred for matters such as preserving or realising
assets, continuing to trade or employ and dealing with creditors or legal claims. Proceeds received from asset realisations
are used to fund these costs and expenses, including the Administrators’ and any subsequent deed administrator or
liquidator’ fees and expenses. Fees are subject to approval by creditors, a COI or the Court and cannot be drawn without
such approval.
The Administrators’ estimated return to creditors includes the Administrators’ best estimate of the various costs associated
with the administration and any subsequent deed administration or liquidation. However, these may be subject to change
as circumstances change.
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Effect on priority creditors
Employees rank as priority creditors with respect to net circulating asset realisations. The estimated return for employees
will be important where employees are being asked to choose between a DOCA or a liquidation of Autonomous Energy.
In a liquidation, employees may be entitled to claim a portion of their entitlements through the Fair Entitlements
Guarantee scheme, a government funded compensation scheme that assists employees of companies that are being
wound up. Outstanding superannuation contributions are not covered by FEG and FEG assistance is not available to nonAustralian resident employees. Certain other caps also apply. FEG payments can take up to six months to be processed,
depending on the circumstances. FEG is generally only available to employees in situations where a company is in
liquidation.
Based on the Administrators’ calculations, in a Low and High Case Liquidation scenario it is likely that there will be no
return to employees.
Alternatively, employees employed by Autonomous Energy at the date of completion of the DOCA will be excluded from
the Creditors’ Trust as their employment by Autonomous Energy will remain effective, including recognition of years of
service and all accrued entitlements.
Effect on secured creditors
Secured creditors rank ahead of priority and unsecured creditors against net non-circulating asset realisations and ahead
of unsecured creditors only against surplus circulating assets. As detailed in section 3.6, there are 22 parties which have
registered security interests over certain collateral owned by Autonomous Energy.
Effect on unsecured creditors
Based on the Administrators’ calculations, it is unlikely that there will be sufficient funds available to enable a distribution
to be made to unsecured creditors in the Low case or High Case Liquidation.
Effect of related party claims
Non-current borrowings is comprised of a shareholder loan from the Iugis business unit, which we understand to be
unsecured. This liability was assumed by the Shareholder on Acquisition, and was previously the former director loans.
Iugis will be able to prove in the administration.

Key assumptions
The estimated return to creditors has been prepared based on the assumptions below:
Note 1: Former Administrator surplus funds


This represents the forecast closing cash position as at 12 August 2021 of the Former Administrators, before their
remuneration (to be approved) and disbursements.



Following the replacement of the Former Administrators, Mackay Goodwin withheld funds in their control to pay
their remuneration (once approved by creditors) and settle their expenses and trading commitments for their
period.

Note 2: Surplus administration funds


This represents the forecast closing cash position of the Administrators as at 12 August 2021 less trading
commitments incurred in the voluntary administration period that will be settled following the end of the
administration.



In the Liquidation Scenario it is assumed that the bank would offset cash held of approximately $130,000 against
unsecured claims triggered by virtue of the cessation of business.

Note 3: Bank guarantee


This represents the realisation of cash backed project bank guarantees which are not being replaced as part of the
DOCA. It is anticipated that $75,000 would be realised in liquidation and an additional $35,000 would be realised
in DOCA with the support from the DOCA proponent, and the ongoing trading of the business.
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Note 4: Debtors


This represents the Debtors available to the administration. The majority of debtors include amounts owing from
customers as deposits or progress payments for work yet to be completed.



In a Liquidation scenario where the business ceases operations and the Liquidator does not complete ongoing
work, we have assumed that all project related customer deposits and progress payments would be uncollectable.
The Low Liquidation Scenario further assumes that debtors for completed work are also uncollectable, as it can be
difficult to collect all amounts owing to the entity, without commencing enforcement proceedings. The High
Liquidation Scenario assumes completed works debtors are collected in the ordinary course.



In DOCA an additional $5,000 would be realised with the support from the DOCA proponent, and the ongoing
trading of the business. Under the Proposed DOCA, customer deposit debtors will be transferred to the DOCA
Proponent. Accordingly, they are not included as collections available to the Deed Administrators/Creditors Trust.

Note 5: Inventory


This represents inventory held in the warehouse which consists of a high number of low value materials in a shut
down scenario. The values expected to be realisable in the Low and High Liquidation Scenario are discounts of
75% and 50% of book value respectively.



In the DOCA scenario, the inventory remains with the company for the benefit of the DOCA proponent.

Note 6: Property Plant and Equipment


This represents an estimate of fixed asset recoveries which includes IT equipment, Office Equipment and Motor
Vehicles. In the Low Liquidation Scenario the recoveries of both IT and Office equipment are expected to be
realisable at 10% of book value whereas in the High Liquidation Scenario recoveries are at 20% of their book
value. Motor Vehicle realisable value in the Low and High Liquidation Scenario are at book value.



In the DOCA scenario the property, plant and equipment remains with the company for the benefit of the DOCA
proponent.

Note 7: DOCA Contribution


This represents the contribution of $500,000 to the Creditors’ Trust for the benefit of Creditors and a further
$475,000 to replace the cash currently backing bank guarantees which will have the effect of releasing that
amount of the Company’s restricted cash into the Creditors’ Trust. This is discussed section 9.

Note 8: Sale Contribution


This represents a possible upside of an additional $400,000 contribution to the Creditors’ Trust in the event that
Deed Proponents enter into a binding agreement for the sale of all or substantially all of the Company in the next
two months.

Note 9: Clean energy certificates


This represents clean energy certificates which are managed and sold on behalf of customers on the Renewable
Energy Certificate Registry. The realisation of these certificates will crystalise a corresponding unsecured creditor
claim in the liquidation.

Note 10: Former Administrators fees and disbursements


This represents the estimate of the Former Administrators’ remuneration and disbursements (legal fees incurred)
for the period from 8 July 2021 to 21 July 2021 as set out in their Remuneration Report enclosed within the
Administrators circular to creditors regarding the Second Meeting of Creditors (Second Meeting of Creditors
Circular).

Note 11: Administrators fees and disbursements


This represents the estimated Administrators’ remuneration and estimated legal costs to the Second Meetings of
Creditors convened for 12 August 2021. This remuneration is further discussed in the Administrators’
Remuneration Report dated 5 August.

Note 12: Deed Administrators’ / Trustees’ / Liquidators’ fees
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This represents the estimated future remuneration to be incurred by the Deed Administrators / Trustees in the
DOCA scenario and the liquidators in the liquidation scenario including estimated legal costs. The liquidation fees
relate to work performed to conduct further investigations of potential voidable transactions recoveries as well as
the realisation of stock.



The DOCA/Trustee fees relate to the fees associated with administering the Creditors Trust, as set out in the
Administrators’ Remuneration Report dated 5 August.

Note 13: Estimated employee entitlements


This represents an estimate of the total claims of employees.



In the liquidation scenario, the cessation of trading is expected to result in the crystallisation of all employee
entitlements.



In the DOCA scenario, employees of Autonomous Energy at the date of completion of the DOCA will be excluded
from the Creditors’ Trust as their employment by Autonomous Energy will remain effective, including recognition
of years of service and all accrued entitlements.

Note 14: Unsecured creditor claims


This represents an estimate of the total claim of all unsecured creditors based off the Administrators enquiries to
date. These creditors include statutory debts owing as well as general trade creditors.



In the Low and High Liquidation Scenario, as a result of a shutdown contingent creditors would crystallise which
may increase the unsecured creditor claims in the liquidation, this includes unearned revenue and lease liabilities.



Once completion occurs funds held by the Administrators alongside the DOCA Contribution will be remitted to
the Creditors’ Trust. The Trustees’ role in relation to the Creditors’ Trust is to settle Administration trading
liabilities, adjudicate on Creditor claims and pay distributions as detailed in section 9.6. The estimates known at
the date of this report may vary on adjudication and it remains a possibility that the unsecured external creditors
claims may be made which were not previously disclosed to the Administrators.



For the purposes of calculating estimated returns we have excluded potential claims made by finances including
Westpac, SMBC and Societe Generale that relate to alleged fraudulent activity within the Forum Group of entities
and other entities related to Mr Pappas.

Summary
The below table summarises the estimated outcomes as contemplated above. On the assumptions set out above and
information presently available to the Administrators, it is clear that the Proposed DOCA provides a superior, more certain
and timely return to both employees and external unsecured creditors.
Table 3: Estimated outcome DOCA vs liquidation

Estimated returns to creditors
Liquidation
Class of creditor

Notes

DOCA

DOCA

Low case High case Creditors Trust Low Creditors Trust High

Employees

14

Nil

Nil

n/a

n/a

Ordinary unsecured creditors

15

Nil

Nil

0.55

0.78
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Options available to creditors
This section of the Report provides Creditors with a statement of the Administrators’ opinion regarding each
course of action Creditors are entitled to vote for at the Second Meeting of Creditors.
As Administrators, we are required to provide creditors with a statement of their opinion about each of the courses of
action in respect of which creditors are entitled to vote at the Second Meeting of Creditors.
The Administrators are required to opine on whether it would be in the creditors’ interests for:


the Administration to end with control of Autonomous Energy reverting to the Directors;



Autonomous Energy to enter into a DOCA; or



Autonomous Energy to enter liquidation and be wound up.

Creditors are also entitled to vote to adjourn the Second Meeting of Creditors for a period(s) of up to 45 business days.

Administration to end
Creditors may consider ending the Administration and returning the control of Autonomous Energy to its Director. This
would only be appropriate in circumstances where Autonomous Energy was deemed to be solvent.
The Administrators do not believe this to be a viable option, noting that Autonomous Energy remains insolvent and has no
access to funding. It would not be appropriate to return control of an insolvent company to its Director.
In the Administrators’ opinion, it is not in the best interests of creditors of Autonomous Energy to vote for the
Administration to end.

DOCA
A DOCA is a binding arrangement between a company and its creditors governing how the company’s affairs will be dealt
with. It aims to maximise the chances of the company, or as much as possible of its business, continuing, or to provide a
better return for creditors than an immediate winding up. A DOCA binds all unsecured creditors, even if they voted
against the proposal.
A detailed assessment of the returns to creditors under the Proposed DOCA is set out in section 10.4.
For the reasons set out in that section, the Administrators consider that the Proposed DOCA provides a more certain,
timely and superior return to Creditors than a liquidation.
In the Administrators’ opinion, it is in the best interests of creditors of Autonomous Energy to vote to enter into a
DOCA.

Autonomous Energy to be wound up
An Administrator would usually recommend that creditors vote for the winding up of a company that is insolvent or likely
to become insolvent in the absence of an acceptable DOCA proposal. An Administrator would also recommend liquidation
in preference to a DOCA if there is a strong likelihood that recoveries in a liquidation (for example, voidable transaction
recoveries) will improve the return to creditors in comparison to the return expected under a DOCA.
As set out earlier in our report, based on the Administrators preliminary investigations, we have determined it would be
unlikely that any material recoveries would be identified that would benefit creditors.
In the Administrators’ opinion, it is not in the best interests of creditors of Autonomous Energy to vote for the
winding up of Autonomous Energy.

Administrators’ recommendation
For the reasons set out above, the Administrators, at the time of writing this Report, recommend that creditors
resolve that Autonomous Energy execute the Proposed DOCA.
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Second Meeting of Creditors
The second statutory meeting of creditors has been convened to be held on Thursday, 12 August 2021 at 10:00am
(AEST).
The meeting will be held virtually using online video conferencing on Zoom. The online video conference can be joined
from a computer (preferred) or telephone.
Creditors planning on attending should register their intention to do so with the Administrators (by email
autonomous@mcgrathnicol.com or telephone (03) 9038 3178 and provide a correctly completed POD and proxy
form (if applicable) by 3:00pm (AEST) on Wednesday, 11 August 2021 and you will be provided with a link to join.
Creditors who intend to vote at the meeting are required to lodge a formal proof of debt. Creditors who previously
lodged a proof of debt for the First Meetings of Creditors whilst the Former Administrators were in office are asked to
resubmit a new form to the Administrators.
Creditors may exercise their right to vote by voting at the meeting in person via the Zoom teleconference, or vote by
appointing a proxy.
Pursuant to the Act, the proxy forms lodged by creditors for the First Meetings of Creditors cannot be used for the Second
Meetings of Creditors. Accordingly, creditors who are unable to attend the meeting and wish to be represented should
ensure that a proxy form for the Second Meetings of Creditors, power of attorney or evidence of appointment of a
company representative is completed.
A formal notice of meeting, POD form and proxy form are enclosed with the accompanying Circular to Creditors. An
information sheet “General information for Attending and Voting at Meetings of Creditors” has also been provided.
Documents must be lodged with the Administrators’ office by 3:00pm (AEST) on Wednesday, 11 August 2021. A copy
of the minutes of the Second Meeting of Creditors will be lodged with ASIC within ten business days of the meeting.
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Other matters for consideration
Creditor information on remuneration
An administrator’s remuneration can only be fixed by resolution of a COI, a company’s creditors or by application to the
Court.
In accordance with section 449E of the Act and the ARITA Code of Professional Practice, Schedules of Remuneration
Methods and Hourly Rates is provided to creditors with the Second Meeting of Creditors Circular. The Administrators’
remuneration to date has been calculated based on hourly rates and time spent by the Administrators and their staff.
Enclosed with the Second Meeting of Creditors Circular is the Administrators’ Remuneration Approval Report with respect
to Autonomous Energy. This report deals with the remuneration incurred to date in respect of both the Former
Administrators and Administrators, future remuneration of the Administrators required to deal with the remainder of the
Administration and the future of Autonomous Energy (depending on the outcome of the Second Meeting of Creditors).
The “time based/hourly rates” method of remuneration will continue be used if the Administrators are appointed Deed
Administrators or Liquidators at the Second Meeting of Creditors.
At the Second Meeting of Creditors, creditors will be asked to consider, and if thought fit, approve remuneration for the
periods (as appropriate):


the retrospective remuneration of the Former Administrators for the period 8 July 2021 to 21 July 2021 (based on
actual time incurred); and



the retrospective remuneration of the Administrators for the period 21 July 2021 to 30 July 2021 (based on actual
time incurred);



the prospective remuneration of the Administrators for the period 31 July 2021 to finalisation of the voluntary
administration;



the prospective remuneration of the Deed Administrator/Trustee if creditors resolve that Autonomous Energy should
enter a DOCA and subsequent Creditors’ Trust and the Voluntary Administrators be appointed as Deed
Administrators/Trustees; or



the prospective remuneration of the Liquidators, if creditors resolve that Autonomous Energy should enter
liquidation and the Administrators be appointed as Liquidators.

ARITA has issued an “Approving remuneration of an external administrator” information sheet providing general
information for creditors on the approval of an External Administrator’s fees in a liquidation scenario, a voluntary
administration or a DOCA. This information sheet is available from the ARITA website (www.arita.com.au) and is included
at Appendix B.

Committee of Inspection and other resolutions
In the event that creditors resolve that Autonomous Energy be wound up, the Act provides that a COI may be formed and
that other powers may be given to the liquidators. An information sheet on committees of inspection is available from the
ARITA website (www.arita.com.au) and is included at Appendix B.
If appointed, a COI would provide the liquidators with a sounding board in relation to creditors’ views on any contentious
issues, and may approve certain matters (for example compromises of claims and the liquidator’s remuneration).
At the Second Meeting of Creditors, if Autonomous Energy is placed in liquidation, creditors will be invited to consider:


whether a COI should be formed, and, if so, which creditors should be on the committee;



if a COI is formed, whether members can derive a profit or purchase assets from the liquidation;



consider authorising the liquidators to compromise debts of the company pursuant to section 477(2A) of the Act;



consider authorising the liquidators to enter into agreements that may take longer than three months to complete
pursuant to section 477(2B) of the Act; and



consider authorising the early destruction of books and records following deregistration and subject to ASIC consent.
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Contact
Please refer to the McGrathNicol website at www.mcgrathnicol.com/creditors/autonomous-energy-pty-ltd-administratorsappointed/ for further information regarding this engagement. Creditors may phone or email Frances Cardamone on (03)
9038 3178 or autonomous@mcgrathnicol.com if they have any queries.
Dated: 5 August 2021

Jason Ireland

Administrator
Enclosures:


Appendix A - Proposed Deed of Company Arrangement



Appendix B - ASIC and ARITA information sheets
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APPENDIX A Proposed Deed of Company Arrangement Term Sheet
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Autonomous Energy Pty Ltd (Administrators Appointed)
Deed of Company Arrangement and Creditors' Trust
Key Term Sheet
5 August 2021
Parties, commencement and purpose
Entity entering into a
deed of company
arrangement

Autonomous Energy Pty Ltd (Administrators Appointed) (the Company)

Proponent

Matthew Linney and others or their nominees (Proponent)

Administrators

Jason Preston, Jason Ireland and Katherine Sozou of McGrathNicol

Commencement Date

The date of execution of the deed of company arrangement (DOCA) by
all the parties to it.

Purpose

The purpose of the DOCA is to transfer ownership of the Company to
Proponent, effect a restructure of the Company and to provide a fund for
distribution to the Company's creditors in exchange for the release of all
Claims. The transaction also provides a potential upside for the
Company's creditors in the event that a binding agreement is entered
into for the sale of the Company to a third party within the Sale Period.

Conditions to completion
Timing

The parties will use their best endeavours to reach Completion by no
later than 13 August 2021.

Conditions precedent

The following will be conditions precedent to Completion occurring under
the DOCA (Conditions Precedent):
1

the Creditors approve the DOCA at the second meetings of
creditors;

2

the Administrators and the Company execute the Trust Deed;

3

the Administrators provide their written consent pursuant to
section 437F of the Corporations Act that 100% of the shares in
the Company be transferred to the Proponent;

4

the transfer of the shares in the Company to the Proponent
takes place; and

5

the Deed Proponent Trust Fund Contribution and the Trust Fund
BG Contribution is made available to the Administrators.

Effect of the DOCA on Creditors
Assets
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All the assets (other than the Excluded Assets) of the Company will
remain with the Company. The Creditors (other than the Excluded
Creditors) will instead be entitled to a distribution from the Trust Fund.
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Secured claims

Nothing in the DOCA restricts or otherwise affects any right of a Secured
Creditor to realise or otherwise deal with its security to the extent
permitted by section 444D(2) of the Act.

Unsecured claims

The DOCA will:

Excluded Creditors

Bank Guarantee
Contribution

1

in accordance with (and subject to) section 444D of the Act, bind
all Creditors (other than the Excluded Creditors) in relation to
Claims arising on or before the Appointment Date; and

2

in accordance with section 444G of the Act, bind the
Administrators, the Company and the officers and members of
the Company.

1

The DOCA will not compromise the claims of the Excluded
Creditors. The Excluded Creditors will retain their claims against
the Company and will not be entitled to participate in the
distribution from the Trust Fund.

2

The Company will continue to perform the contracts it has
entered into with the Excluded Creditors.

Unless a different mechanism is agreed as between the Proponent, the
Administrators and the issuer of the bank guarantees, the DOCA will
provide that:
1

The Proponent will pay the Deed Proponent BG Contribution into
a trust account held in the name of the Administrators
(Account);

2

The funds in the Account are to be used for the sole purpose of
setting up a term deposit in the name of the Company which will
provide security in respect of the existing bank guarantees
issued at the Company's request.

3

Upon that new term deposit being established, and held as
security by the issuer of the bank guarantees, a corresponding
amount (being the sum of $475,000) shall be released from the
existing term deposit and paid into the Trust Fund.

4

The balance of the funds held in the current term deposit shall
be paid into the Trust Fund in the event that they are released by
the relevant bank following the return of the Stockland and/or the
SAPM DLP guarantee. If that does not occur within a period of
12 months, the Company will resume its right in respect of that
balance.

Renewable energy
certificate

Creditors with entitlement to renewable energy certificates will have the
ability to prove in the Trust Fund as unsecured creditors in respect of
their entitlements under those certificates.

Excluded Assets

The following assets are excluded from the DOCA and will be realised
with the proceeds to be added to the Trust Fund:
1
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Any cash held by the Administrators immediately prior to
Completion;
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2

In the event that the bank guarantee issued in favour of
Stockland and/or the SAPM DLP bank guarantee is returned to
Westpac, the corresponding amount of cash that would be
released by Westpac;

3

SAPM invoice No 6575 - $6,049.12;

4

Verdia invoice No 6619 - $ 36,698.20;

5

Any GST refunds referrable to the period of the voluntary
administration or DOCA; and

6

Any large-scale generation certificates recorded in the
Autonomous Energy Renewable Certificate Registry (or, if
realised prior to completion, the cash referrable to the sale of
those certificates).

The DOCA will contain a power of attorney and 'reasonable assistance'
clause to enable the Deed Administrators and/or the Trustees to realise
any of the Excluded Assets.
Release of claims

The DOCA will provide that:
1

Moratorium
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on Completion occurring under the DOCA:
(a)

the Company will be released from Claims by the
Participating Creditors;

(b)

each Participating Creditor will be entitled to make a
claim against the Trust Fund in an amount equal to their
released claim;

2

all Participating Creditors having a Claim must accept their
entitlements under the Trust Fund in full satisfaction and
complete discharge of all Claims which they have or claim to
have against the Company as at Completion and the Claims of
all Creditors will be extinguished as against the Company.

3

on Completion occurring under the DOCA, subject to
section 444D of the Act, the DOCA may be pleaded by the
Company as an absolute bar and absolute defence to any
proceeding brought at any time in respect of that claim.

Subject to the position in relation to the Secured Creditors and the
Excluded Creditors, a Creditor shall not, during the term of the DOCA,
do any of the following in respect of or connected with a Claim:
1

make or concur in an application for an order to wind up the
Company;

2

proceed with an application to wind up the Company made
before the DOCA became binding on that person;

3

begin or continue any proceedings against the Company or in
relation to any of its property unless with the leave of a court and
in accordance with such terms (if any) as the court imposes;
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4

begin or proceed with any enforcement process in relation to the
Company's property unless with the leave of a court and in
accordance with such terms (if any) as the court imposes;

5

exercise any right of set-off or cross action to which the Creditor
would not have been entitled had the Company been wound up
on the Appointment Date; or

6

commence or take any further step in any proceeding against
the Company or to which the Company is a party unless with the
leave of the Court.

For the purposes of the moratorium, "property" will include property used
or occupied by, or in the possession of the Company.

Creation of a Trust Fund and distributions
The Trust Fund

The Trust Fund to be distributed under the Trust Deed is to be
comprised of:

Employee Priority Claims

1

any unencumbered cash held by the Company at Completion
(except to the extent required to pay costs and expenses of the
administration of the Company);

2

the Deed Proponent Trust Fund Contribution;

3

the sums released from the term deposit once the new term
deposit is established using the Deed Proponent BG
Contribution; and

4

any Sale Consideration (if applicable).

Each of the Employees will remain employed by the Company and the
Company will remain liable for all Employee Priority Claims.
In the event that any Employee was made redundant prior to
Completion, the claims of that Employee will have priority of payment out
the Trust Fund.

Priority of payment under
the Trust

Subsequent Trust
distribution
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The Trust Fund will be applied in the following order of priority:
1

the Administrators' remuneration, costs and expenses;

2

the Priority Creditors for any Admitted Claim which is a Priority
Creditor's Claim;

3

the Deed Administrators' and the Trustees' remuneration, costs
and expenses;

4

the sum of $1 to Iugis as consideration for the transfer of the
shares that it owns in the Company;

5

pro rata between unsecured Participating Creditors; and

6

finally, any remaining balance of the Trust Fund is to be paid to
Iugis (being the equity owner prior to the implementation of the
DOCA).

In the event that the Sale Consideration is paid, that shall be distributed
in accordance with the order of priority set out above.
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Discretion to make
distributions

The Trustees will have discretion to make interim distributions from the
Participating Creditor Payment.

Making claims

Except to the extent (if any) they are excluded or modified by or are
inconsistent with the terms of the DOCA, subdivisions A, B, C, D and E
of Division 6 of Part 5.6 of the Act (other than sections 553(1A) and
section 553B of the Act (other than to the extent expressly incorporated))
and section 544 and regulations 5.6.37, 5.6.39 to 5.6.63 and 5.6.70 and
5.6.70A of the Regulations apply to the DOCA and to the Trustees with
such modifications as may be necessary, including:

Determining entitlements

1

references to the 'liquidator' to be read as references to the
Administrators and Trustees; and

2

references to 'winding up' to be read as references to the
operation and performance of the DOCA and the creditors' trust
as applicable.

The Trustees may, in their absolute discretion:
1

admit all or part of any Claim by a Participating Creditor;

2

reject all or part of any Claim by a Participating Creditor; and

3

pay any Admitted Claim of a Participating Creditor,

in accordance with the provisions of the DOCA.
Set-off

1

2

Subject to paragraph 2 below, where there have been mutual
credits, mutual debts or other mutual dealings between the
Company and an Admitted Creditor (who has an Admitted
Claim):
(a)

an account must be taken of what is due from the one
party to the other in respect of those mutual dealings;

(b)

the sum due from one party is to be set off against any
sum due from the other party;

(c)

only the balance of the account (if any) in favour of the
Participating Creditor as against the Company is to be
admissible to proof pursuant to the DOCA.

A Participating Creditor is not entitled under paragraph 1 to claim
the benefit of any set-off if, at the time of giving credit to the
Company, or at the time of receiving credit from the Company, it
had notice of the fact that the Company was insolvent.

Register of Admitted
Creditors

The Trustees shall maintain a list of the Participating Creditors that are
Admitted Creditors including a register of distributions or dividends made
by the Trustees under the Trust Deed to the relevant Admitted Creditors.

Abandonment of Claims

A Participating Creditor shall be deemed to have abandoned its Claim if,
before the declaration of a final dividend under the Trust Deed, the
Participating Creditor:
1
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fails to submit a formal proof of debt or Claim in respect of its
Claim; or
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2

Superannuation
contribution debts

having submitted a formal proof of debt or Claim in respect of
the Claim which is rejected, the Participating Creditor fails to
appeal to a court against the rejection, within the time allowed
for such an appeal under the Act or the Regulations.

The DOCA shall contain a clause that conforms with section 444DB of
the Act.

Sale of the Company
Sale Consideration

If either:
1

the Proponent entered into a binding agreement for the sale of
all or substantially all of the Company; or

2

a sale agreement is entered into for the sale of all or
substantially all of the shares in the Proponent,

then upon completion of that sale, the sum of $400,000 (Sale
Consideration) will be paid by the Proponent into the Trust Fund.

Administrators and Trustees
Management after
Commencement Date

The Administrators shall be responsible for the management, operation
and control of the business and affairs of the Company throughout the
period from the Commencement Date to Completion (as defined below).

Administrators' Powers

In addition to the powers provided for by the Prescribed Provisions
(see below), the Administrators will have such further powers as are
customary for Administrators to have pursuant to a deed of company
arrangement.

Effect of DOCA on the
Administrators

The DOCA will provide that:

Administrators'
Remuneration
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1

the Administrators, in so far as they exercise their powers,
obligations, functions and duties in administering the DOCA,
shall be the agents of the Company;

2

the Administrators shall be the joint and several deed
administrators for the purposes of the DOCA; and

3

save as provided for above under the heading 'Management
after Commencement Date', the Administrators shall, during the
period from the Commencement Date to the Termination Date
and for the purpose of administering the DOCA, have those
powers articulated in clause 2 of Schedule 8A of the
Regulations.

1

The Administrators will be remunerated for their services as
administrators of the DOCA at their usual hourly rates subject to
approval being obtained in accordance with section 60-10 of
Schedule 2 (Insolvency Practice Schedule (Corporations)) of the
Act.

2

The Administrators may draw the Administrators' remuneration,
costs and expenses from the property of the Company, save to
say that following Completion, their rights in this regard will be
limited to the Participating Creditor Payment.
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Administrators' liabilities
and indemnity

3

The Administrators are entitled to be reimbursed from the
property of the Company for the approved remuneration, costs,
charges, disbursements and expenses incurred by the
Administrators in connection with or incidental to the
administration, save to say that following Completion, their rights
in this regard will be limited to the Participating Creditor
Payment.

1

To the maximum extent permitted by law, the Administrators
shall not be personally liable for:

2

(a)

any debts incurred or any claims, demands, actions,
loss, damage, costs, charges, expenses or liabilities
caused by any act, omission or default by or on behalf of
the Administrators in administering the DOCA or
exercising their duties and obligations under the DOCA;

(b)

any debts incurred or any claims, demands, actions,
loss, damage, costs, charges, expenses or liabilities
caused by any act, omission or default by or on behalf of
the Company; or

(c)

any debts incurred or any claims, demands, actions,
loss, damage, costs, charges, expenses or liabilities
suffered or sustained or incurred by any directors,
officers or Creditors of the Company.

To the maximum extent permitted by law, the Administrators are
entitled to be indemnified out of the property of the Company for:
(a)

IYSS 515666945v4 121031672
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as to the Administrators in their capacity as
administrators of the DOCA:
(i)

the Administrators' right to remuneration and
reimbursement under the DOCA and otherwise
at law and in equity;

(ii)

all actions, demands, suits, proceedings, debts,
claims, losses, damages or other liabilities
(whether present or future, certain or contingent,
ascertained or sounding only in damages)
arising out of, in connection with or incidental to
any debts incurred by the Company, the
Administrators or the Administrators' partners or
employees in the course of the administration of
the DOCA; and

(iii)

all actions, demands, suits, proceedings, debts,
claims, losses, damages or other liabilities
(whether present or future, certain or contingent,
ascertained or sounding only in damages)
against the Administrators or the Administrators'
partners or employees, arising out of, or in
connection with or incidental to the
Administrators' administration of the DOCA; and
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(b)

as to the Administrators in their former capacity as
voluntary administrators of the Company:
(i)

the Administrators' right of remuneration and
reimbursement as voluntary administrators of
the Company pursuant to Part 5.3A of the Act as
is approved from time to time under
section 60-10 of Schedule 2 (Insolvency
Practice Schedule (Corporations)) of the Act;

(ii)

all actions, demands, suits, proceedings, debts,
claims, losses, damages or other liabilities
(whether present or future, certain or contingent,
ascertained or sounding only in damages)
arising out of, or in connection with or incidental
to any debts incurred by the Company, the
Administrators or the Administrators' partners or
employees in the course of the administration of
the Company; and

(iii)

all actions, demands, suits, proceedings, debts,
claims, losses, damages or other liabilities
(whether present or future, certain or contingent,
ascertained or sounding only in damages)
against the Administrators or the Administrators'
partners or employees, arising out of, or in
connection with or incidental to the
Administrators' administration of the Company,

save to say that following Completion, their rights in this regard
will be limited to the Participating Creditor Payment.
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3

The Administrators are not entitled to an indemnity out of the
property of the Company against any claims arising out of any
fraudulent or negligent act or omission by the Administrators or
the Administrators' partners or employees.

4

The indemnity shall not:

5.8.2021

(a)

be affected, limited or prejudiced in any way by any
irregularity, defect or invalidity in the appointment of the
Administrators, and extends to all actions, suits,
proceedings, accounts, liabilities, claims and demands
arising in any way out of any defect in the appointment
of the Administrators, the approval and execution of the
DOCA or otherwise; or

(b)

affect or prejudice any or all rights that the
Administrators may have against the Company or any
person to be indemnified against the costs, charges,
expenses and liabilities incurred by the Administrators
by or incidental to the exercise or performance of any of
the powers or authorities conferred on the
Administrators by the DOCA or otherwise.
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Creditors' Trust

5

The Administrators' right of indemnity out of the property of the
Company has priority over the Claims of any Creditor or all
Creditors generally (including, to the extent permitted by law,
any Priority Creditor's Claims), save to say that following
Completion, their rights of indemnity will be limited to the
Participating Creditor Payment.

6

The Administrators are entitled to exercise the Administrators'
right of indemnity conferred by the DOCA whether or not the
Administrators have paid or satisfied the Admitted Claims.

7

The Administrators are entitled to exercise a lien on the property
of the Company to secure the Administrators' right of indemnity
under the DOCA and otherwise at law and in equity, save to say
that following Completion, their rights in this regard will be limited
to the Participating Creditor Payment.

The Creditors Trust shall contain customary terms including:
1

Rights of indemnity, lien and limitation of liability which mirror the
Administrators' rights described above; and

2

Provision for payment to the Trustees in satisfaction of the
Trustees' Remuneration and the Trustees' Costs (which may
include an amount of the Trustees' Costs which it is estimated
will be incurred by the Trustees up to the termination date).

Reconstitution of the board
Effect of DOCA on the
Directors

During the DOCA Period, the Administrators shall have the power to
remove and appoint Directors on written notice to the Directors, or to
replace any vacancy created as a result of the resignation of any
Director.

Proponent's right to
nominate directors

On receipt of a written request from the Proponent, the Administrators
will do those things reasonably necessary to appoint a person or
persons nominated by the Proponent to the board of the Company, with
such appointment(s) to take effect at Completion.

Further creditor meetings and variations
Meetings of Creditors

The Administrators and the Trustees will have the power to convene
meetings of Creditors. The nature of that power and the procedure for
calling and holding meetings will be articulated in the DOCA and the
Creditors' Trust and will be modelled on Division 75 of Schedule 2
(Insolvency Practice Schedule (Corporations)) of the Act.

Variation

The DOCA may only be varied with the written consent of the The
Proponent and by a resolution passed at a meeting of the Creditors
convened in accordance with Division 75 of Schedule 2 (Insolvency
Practice Schedule (Corporations)) of the Act, but only if the variation is
not materially different from a proposed variation set out in a notice of
meeting.

Termination
Termination of DOCA

1
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The DOCA will continue in operation until:
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2

Termination of Trust

(a)

Effectuation occurs under the DOCA, at which time the
DOCA will terminate;

(b)

it is terminated by an order of the Court under
section 445D of the Act; or

(c)

it is terminated by a resolution of the Creditors at a
meeting convened under Division 75 of Schedule 2
(Insolvency Practice Schedule (Corporations)) of the
Act.

If the Administrators reasonably determine that it is no longer
practicable to continue to implement the DOCA and it is not (in
the Administrators' reasonable opinion) commercially justifiable
to vary the DOCA to achieve a satisfactory outcome for
Creditors, the Administrators may:
(a)

convene a meeting of Creditors for the purpose of
passing a resolution under section 445C(b) of the Act;
and

(b)

forward to each Creditor not less than five (5) business
days before the meeting an up-to-date report about the
position of the Company accompanied by any financial
statements as the Administrators think fit, together with a
statement that they do not think it practicable to continue
the DOCA, and that the DOCA will be terminated if the
Creditors so resolve.

The Trust will terminate and the Trustees will resign after the final
distribution has been made under the Trust Deed.

Other
Prescribed Provisions

Except to the extent that they are inconsistent with the terms of the
DOCA, the provisions of Schedule 8A of the Regulations will apply to the
DOCA.

Definitions for the purposes of the DOCA
Act

means the Corporations Act 2001 (Cth).

Administration Period

means the period beginning on the Appointment Date and ending on the
day the Administrators cease to be administrators of the Company.

Admitted Claim

means any Claim by a Participating Creditor against the Company that is
admitted to proof by the Administrators in accordance with the DOCA.

Admitted Creditor

means a Participating Creditor with an Admitted Claim.

Appointment Date

Means the date on which voluntary administrators were appointed to the
Company.

Claims

save for the Excluded Claims, means any action, demand, suit,
proceeding, debt, claim, loss, damage or other liability (whether present
or future, certain or contingent, ascertained or sounding only in
damages) whatsoever and however incurred, arising directly or indirectly
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from any act or omission by the Company or by any agreement,
circumstance or event, occurring on or before the Appointment Date.
Completion

means the date on which the Conditions Precedent to the DOCA are
satisfied and the DOCA is entered into.

Creditor

means a person who, or entity that, has a Claim against the Company.

Deed Proponent Trust
Fund Contribution

AU$500,000

Deed Proponent BG
Contribution

AU$475,000

Employee Priority Claim

means a Claim of a Terminated Employee that would be entitled to be
paid in priority to the payment of other unsecured Claims under
section 556 of the Act if the Company was taken to be in liquidation on
the Appointment Date.

Excluded Claims

means:
(a) claims by the counterparties in respect of future obligations of the
Company pursuant to the following project and consulting contracts
(being contracts which the Company will continue to perform post
Completion):
1) Gippsland Water - Water Factory;
2) (ii) Westpac Banking Corporation:
a.
b. 97 King William St EE Upgrade;
c. Lockleys; and
d. Concord;
3) John Heine & Sons - Solar;
4) The Scots College;
5) Port Adelaide Plaza Pty Ltd - Site; Custom House Adelaide;
6) ABB Australia / Canon - Hail Damage Replacement;
7) Built Constructions - Westpac; Lockleys Commercial;
8) Port of Brisbane - Export settings changes;
9) Parramatta Council - Car Park;
10) Kings School Rectification Works;
11) Wollongong City Council - SunPark Admin Building;
12) Scentre Group - Audit of existing system at Kotara Westfield;
13) The Kings School:
a. Tender Package;
b. System Audits for 7 PV systems;
c. Rectification work from audit investigation;
14) Northern Beaches Council - Battery feasibility;
15) Bellengin Shire Council - Battery feasibility and design;
16) Zoos Victoria - Battery expansion feasibility; and
17) Byron Shire Council - Early Tender workshop consulting.
Those counterparties will be entitled to claim in respect of any other
Claims they have against the Company which are compromised by the
DOCA.
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(b) claims by the counterparties in respect of future obligations of the
Company pursuant to all current service contracts as at the date of
this document.
Those counterparties will be entitled to claim in respect of any other
Claims they have against the Company which are compromised by the
DOCA.
Excluded Creditors

means all employees other than any Terminated Employees.

Iugis

Iugis Investments Pty Ltd (In Liquidation)

Participating Creditor

means Creditors with a Claim against the Company, other than the
Excluded Creditors.

Participating Creditor
Payment

means the assets and funds held by the Trustees at Completion for
distribution to Participating Creditors.

Priority Creditor

means a Creditor with a Priority Creditor's Claim.

Priority Creditor's Claim

means a Claim against the Company as at the Appointment Date which,
in a liquidation of the Company, would have been a Claim that was
required to be paid in priority to all other unsecured debts or Claims in
accordance with sections 556, 560 or 561 of the Act, with the winding up
taken to have begun on the Appointment Date.

Regulations

means the Corporations Regulations 2001 (Cth).

Sale Period

means two (2) months from the date of Completion of the DOCA.

Secured Creditors

means any creditor of the Company with a valid Security Interest as at
the Appointment Date and, for the avoidance of doubt, includes any such
creditor with a claim by way of subrogation.

Security Interest

means any mortgage, chattel mortgage, pledge, lien, charge,
agreement, set-off or assignment which secures the payment of any
liability including any security interest for the purposes of the Personal
Property Securities Act 2009 (Cth).

Terminated Employee

means any employee of the Company whose employment has been
terminated either prior to the Commencement Date or prior to
Completion (and any person who made an advance of money to the
Company for which section 560 of the Act would apply) if the Company
was taken to be in liquidation as at the Appointment Date.

Trust

means the Autonomous Energy Creditors’ Trust to be established under
the Trust Deed.

Trustees

means the trustees of the Autonomous Energy Creditors’ Trust
established under the Trust Deed.

Trust Deed

means the trust deed to be entered into between the Company and the
Administrators in their capacity as joint and several administrators of the
Company which creates the Trust, which will provide for the distribution
of the Trust Fund to the Participating Creditors.
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APPENDIX B ASIC and ARITA information sheets
ARITA Information Sheet – “Offences, Recoverable Transactions and Insolvent Trading”
ARITA Information Sheet – “Approving Remuneration of an External Administrator”
ARITA Information Sheet – “Committees of Inspection”
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Creditor Information Sheet
Offences, Recoverable Transactions and
Insolvent Trading
Offences
A summary of offences under the Corporations Act that may be identified by the administrator:
180

Failure by company officers to exercise a reasonable degree of care and diligence in the exercise
of their powers and the discharge of their duties.
Failure to act in good faith.
Making improper use of their position as an officer or employee, to gain, directly or indirectly, an
advantage.
Making improper use of information acquired by virtue of the officer’s position.
Reckless or intentional dishonesty in failing to exercise duties in good faith for a proper purpose.
Use of position or information dishonestly to gain advantage or cause detriment. This can be a
criminal offence.
Performing or exercising a function or power as an officer while a company is under administration.
Contravening a court order against taking part in the management of a corporation.
Taking part in the management of corporation while being an insolvent, for example, while
bankrupt.
Acting as a director or promoter or taking part in the management of a company within five years
after conviction or imprisonment for various offences.
Dishonest failure to observe requirements on making loans to directors or related companies.
Paying dividends except out of profits.
Failure to keep proper accounting records.
Obstruction of an auditor.
Failure to comply with requirements for the preparation of financial statements.
Unauthorised dealing with company's property during administration.
Failure by directors to assist administrator, deliver records and provide information.
Failure to deliver up books and records to the administrator.
Failure to disclose property, concealed or removed property, concealed a debt due to the
company, altered books of the company, fraudulently obtained credit on behalf of the company,
material omission from Report as to Affairs or false representation to creditors.

181
182
183
184

198G
206A
206A, B
206A, B
209(3)
254T
286
312
314-7
437D(5)
438B(4)
438C(5)
590

Recoverable Transactions
Preferences
A preference is a transaction, such as a payment by the company to a creditor, in which the creditor receiving the
payment is preferred over the general body of creditors. The relevant period for the payment commences six
months before the commencement of the liquidation. The company must have been insolvent at the time of the
transaction, or become insolvent because of the transaction.
Where a creditor receives a preference, the payment is voidable as against a liquidator and is liable to be paid back
to the liquidator subject to the creditor being able to successfully maintain any of the defences available to the
creditor under the Corporations Act.

Uncommercial Transaction
An uncommercial transaction is one that it may be expected that a reasonable person in the company's
circumstances would not have entered into, having regard to:
•
•
•

the benefit or detriment to the company;
the respective benefits to other parties; and,
any other relevant matter.
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To be voidable, an uncommercial transaction must have occurred during the two years before the liquidation.
However, if a related entity is a party to the transaction, the period is four years and if the intention of the
transaction is to defeat creditors, the period is ten years.
The company must have been insolvent at the time of the transaction, or become insolvent because of the
transaction.

Unfair Loan
A loan is unfair if and only if the interest was extortionate when the loan was made or has since become
extortionate. There is no time limit on unfair loans – they only must be entered into before the winding up began.

Arrangements to avoid employee entitlements
If an employee suffers loss because a person (including a director) enters into an arrangement or transaction to
avoid the payment of employee entitlements, the liquidator or the employee may seek to recover compensation
from that person. It will only be necessary to satisfy the court that there was a breach on the balance of
probabilities. There is no time limit on when the transaction occurred.

Unreasonable payments to directors
Liquidators have the power to reclaim ‘unreasonable payments’ made to directors by companies prior to liquidation.
The provision relates to payments made to or on behalf of a director or close associate of a director. The
transaction must have been unreasonable, and have been entered into during the 4 years leading up to a
company's liquidation, regardless of its solvency at the time the transaction occurred.

Voidable charges
Certain charges over company property are voidable by a liquidator:
•
•
•

circulating security interest created within six months of the liquidation, unless it secures a subsequent
advance;
unregistered security interests;
security interests in favour of related parties who attempt to enforce the security within six months of its
creation.

Insolvent trading
In the following circumstances, directors may be personally liable for insolvent trading by the company:
•
•
•
•
•

a person is a director at the time a company incurs a debt;
the company is insolvent at the time of incurring the debt or becomes insolvent because of incurring the debt;
at the time the debt was incurred, there were reasonable grounds to suspect that the company was insolvent;
the director was aware such grounds for suspicion existed; and
a reasonable person in a like position would have been so aware.

The law provides that the liquidator, and in certain circumstances the creditor who suffered the loss, may recover
from the director, an amount equal to the loss or damage suffered. Similar provisions exist to pursue holding
companies for debts incurred by their subsidiaries.
A defence is available under the law where the director can establish:
•
•
•

there were reasonable grounds to expect that the company was solvent and they did so expect;
they did not take part in management for illness or some other good reason; or
they took all reasonable steps to prevent the company incurring the debt.

The proceeds of any recovery for insolvent trading by a liquidator are available for distribution to the unsecured
creditors before the secured creditors.

Important note: This information sheet contains a summary of basic information on the topic. It is not a substitute for legal
advice. Some provisions of the law referred to may have important exceptions or qualifications. This document may not contain
all of the information about the law or the exceptions and qualifications that are relevant to your circumstances.

Version: August 2017
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Information sheet: Approving remuneration of an
external administrator
If you are a creditor in a liquidation, voluntary administration or deed of company arrangement
you may be asked to approve the external administrator’s remuneration. An external
administrator can be a liquidator, voluntary administrator or deed administrator. The process for
approving the remuneration for each of these is the same.
This information sheet gives general information to help you understand the process of
approving an external administrator’s remuneration and your rights in this process. The following
topics are covered in this information sheet:
•
•
•
•
•
•
•
•
•
•
•

About external administrations
External administrator’s remuneration and costs
Calculating remuneration
Information you will receive
Approving remuneration
Who may approve remuneration
Deciding if remuneration is reasonable
What can you do if you decide the remuneration is unreasonable?
Reimbursement of out of pocket costs
Queries and complaints
More information.

About external administrations
If a company goes into liquidation, voluntary administration or enters into a deed of company
arrangement, an independent person is appointed to oversee the administration. They are called
an external administrator and include a liquidator, voluntary administrator and deed
administrator, depending on the type of administration involved. In this information sheet they are
simply referred to as an external administrator.
The duties of an external administrator are specified in legislation and they must adhere to
certain standards while conducting the administration.
All external administrators are required by law to undertake certain tasks which may not benefit
creditors directly (e.g. investigating whether any offences have been committed and reporting to
the Australian Securities and Investments Commission (ASIC)).

External administrator’s remuneration and costs
External administrators are entitled to be paid for the necessary work they properly perform in
the administration.
An external administrator is entitled:
•
•
•

to be paid reasonable remuneration, for the work they perform, once this remuneration
has been approved,
to be paid for internal disbursements they incur in performing their role (these costs do
need approval), and
to be reimbursed for out-of-pocket costs incurred in performing their role (these costs do
not need approval).

ARITA
ACN 002 472 362

Level 5, 191 Clarence Street, Sydney NSW 2000 Australia | GPO Box 4340, Sydney NSW 2001
t +61 2 8004 4344 | e admin@arita.com.au | arita.com.au
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Common internal disbursements are stationery, photocopying and telephone costs.
Commonly reimbursed out-of-pocket costs include:
•
•
•
•
•

legal fees
a valuer’s, real administration agent’s and auctioneer’s fees
postage costs
retrieval costs for recovering the company’s computer records, and
storage costs for the company’s books and records.

Creditors have a direct interest in the amount of an external administrator’s remuneration and
costs, as these will generally be paid from the administration before any payments are made to
creditors.
Remuneration and internal disbursements must be approved in accordance with the
Corporations Act and Insolvency Practice Rules (Corporations) before it can be paid.
If there is a shortfall between the external administrator’s remuneration and the assets available
from the administration, in certain circumstances the external administrator may arrange for a
third party to pay the shortfall. As a creditor, you will be provided details of any such
arrangement.
If there are not enough assets to pay the external administrator’s remuneration and costs, and
there is no third party payment arrangement, the external administrator remains unpaid.

Calculating remuneration
An external administrator may calculate their remuneration using one (or a combination) of a
number of methods, such as:
•
•
•
•

on the basis of time spent working on the administration, according to hourly rates
a quoted fixed fee, based on an estimate of the costs
a percentage (usually of asset realisations), or
a contingent basis on a particular outcome being achieved.

Charging on the basis of time spent is the most common method used. External administrators
have a set of hourly rates that they will seek to charge. These rates are set to reflect the
seniority, skills and experience of staff and, where applicable, the complexity and risks of the
bankruptcy. They cover staff costs and overheads.
If remuneration is being charged on a time basis, the external administrator must keep time
sheets noting the number of hours spent on the tasks performed.
Creditors have a right to question the external administrator about the remuneration and the
rates to be charged. They also have a right to question the external administrator about the fee
calculation method used and how the calculation was made. The external administrator must
justify why the chosen fee calculation method is appropriate for the administration.

Information you will receive
There are different types of remuneration reports that you may receive during the course of an
external administration. The following table details the reports and when you might receive them.
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Document

Information it contains

When you will receive it

Initial
Remuneration
Notice (IRN)

•

A brief explanation of the types of methods
that may be used to calculate fees.
The external administrator’s chosen fee
calculation method(s) and why it is
appropriate.
Details of the external administrator’s rates,
including hourly rates if time spent basis is
used.
An estimate of the external administrator’s
remuneration.
The method that will be used to calculate
disbursements.

Voluntary Administration –
with the notice of first
meeting.

A summary description of the major tasks
performed, or likely to be performed.
The costs associated with each of those
major tasks and the method of calculation.
The periods at which the external
administrator proposes to withdraw funds
from the administration for remuneration.
An estimated total amount, or range of total
amounts, of the external administrator’s
remuneration.
An explanation of the likely impact of that
remuneration on the dividends (if any) to
creditors.
Where internal disbursements are being
claimed, the external administrator will
report to creditors on the amount and
method of calculation of these
disbursements.

Sent at the same time as:

•
•
•
•

Remuneration
Approval
Report (RAR)

•
•
•
•
•
•

Creditors’ voluntary
liquidation – within 10
business days of
appointment.
Court liquidation – within
20 business days of
appointment.

•

•

the notice to creditors
of the meeting at which
approval of
remuneration will be
sought; or
the notice to creditors
of the proposal without
a meeting by which
approval of
remuneration will be
sought

If approval of remuneration
is not being sought, a RAR
will not be provided.

Approving remuneration
The meeting of creditors (or committee of inspection) gives a chance for those participating to
ask questions about the external administrator’s remuneration. Fees are then approved by a vote
of the creditors. Alternatively, the external administrator may seek approval of remuneration via a
proposal without a meeting. Whichever method is used, the external administrator must provide
the same report to creditors about their remuneration (Remuneration Approval Report).
Creditors may be asked to approve remuneration for work already performed and/or
remuneration estimate for work not yet carried out. If the work is yet to be carried out, the
external administrator must set a maximum limit (cap) on the future remuneration approval. For
example, ‘future remuneration is approved, calculated on hours worked at the rates charged (as
set out in the provided rate scale) up to a cap of $X’.
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If the remuneration for work done then exceeds this figure, the external administrator will have to
ask the creditors to approve a further amount of remuneration, after accounting for the amount
already incurred.
If an external administrator can’t get the creditors’ approval, an application can be made to the
Court to determine their remuneration.
When there are limited funds available in the administration, or the external administrator’s
remuneration is below a statutory threshold, an external administrator is entitled to draw a oneoff amount of up to that threshold plus GST, without creditor approval. This amount is currently
$5,000 (indexed).

Who may approve remuneration?
Committee of inspection approval
A committee of inspection will generally only be established where there are a large number of
creditors and/or complex matters which make having a committee desirable. Committee
members are chosen by a vote of all creditors and work with the external administrator to
represent the creditors’ interests.
If there is a committee, the external administrator will ask it to approve the remuneration. A
committee makes its decision by a majority in number of its members present in person at a
meeting, but it can only vote if a majority of its members attend.
In approving the remuneration, it is important that committee members understand that they
represent all the creditors, not just their own individual interests.
Creditors’ approval
Creditors approve remuneration by passing a resolution at a creditors’ meeting. Creditors may
vote according to their individual interests.
To approve an external administrator’s remuneration, a resolution is put to the meeting to be
decided on the voices or by a ‘poll’ (if requested by the external administrator or a person
participating and entitled to vote at the meeting). A poll requires a count of each vote and its
value to be taken and recorded for each creditor present and voting.
A proxy is a document whereby a creditor appoints someone else to represent them at a
creditors’ meeting and to vote on their behalf. A proxy can be either a general proxy or a special
proxy. A general proxy allows the person holding the proxy to vote how they want on a
resolution, while a special proxy directs the proxy holder to vote in a particular way.
A creditor will sometimes appoint the external administrator as a proxy to vote on the creditor’s
behalf. An external administrator is only able to vote on remuneration if they hold a special proxy.
There are provisions for a resolution to be passed by creditors without a meeting. This still
requires a majority in value and number of creditors voting to vote in favour of the resolution.
Creditors representing at least 25% in value of those responding to the external administrator’s
proposal can object to the proposal being resolved without a meeting of creditors.
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Deciding if remuneration is reasonable
If you are asked to approve an external administrator’s remuneration, your task is to decide if the
amount of remuneration is reasonable, given the work carried out in the administration and the
results of that work.
You may find the following information from the external administrator useful in deciding if the
remuneration claimed is reasonable:
•
•
•
•
•
•

the method used to calculate remuneration
the major tasks that have been performed, or are likely to be performed, for the
remuneration
the remuneration/estimated remuneration (as applicable) for each of the major tasks
the size and complexity (or otherwise) of the administration
the amount of remuneration (if any) that has previously been approved
if the remuneration is calculated, in whole or in part, on a time basis:
o the period over which the work was, or is likely to be performed
o if the remuneration is for work that has already been carried out, the time spent by
each level of staff on each of the major tasks
o if the remuneration is for work that is yet to be carried out, whether the
remuneration is capped.

ARITA’s Code of Professional Practice (‘the Code’) outlines the steps external administrators
should take to make sure they fulfil their responsibilities to creditors when asking creditors to
approve remuneration, including when those creditors are acting in their capacity as committee
members. The Code is available on the ARITA website at www.arita.com.au.
If you need more information about remuneration than is provided in the external administrator’s
report, you should let them know before the meeting at which remuneration will be voted on.

What can you do if you think the remuneration is unreasonable?
If you think the remuneration being claimed is unreasonable, you should raise your concerns with
the external administrator. It is your decision whether to vote in favour of, or against, a resolution
to approve remuneration. You may also choose to not vote on the resolution (abstain).
You also have the power to put a resolution to the meeting. For example, you could put forward a
resolution to change the way the external administrator charges for remuneration, or the periods
at which the external administrator may withdraw funds. Any amending resolution must occur
before the vote being taken on the resolution to approve remuneration. If the amended proposal
is passed, the resolution is binding on the external administrator. However, such an amendment
may result in the external administrator seeking to be replaced by another external administrator.
If the external administrator is seeking approval of remuneration via a resolution without a
meeting and more than 25% in value of the creditors responding object using the form provided
by the external administrator, the proposal will not pass. If the external administrator wants the
proposal passed, a meeting will need to be convened and any creditor entitled to participate in
the meeting has the right, before the vote is taken, to put a resolution to the meeting as
mentioned above.
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A creditor may apply to Court for a review of an external administrator’s remuneration. Creditors
also have the power to appoint, by resolution, a reviewing liquidator to review any remuneration
approved within the six months and any disbursements incurred in the 12 months before the
reviewing liquidator’s appointment. The cost of a reviewing liquidator is paid from the assets of
the external administration. An individual creditor may also appoint a reviewing liquidator with the
external administrator’s consent. An individual creditor seeking the appointment of a reviewing
liquidator must pay the cost of the reviewing liquidator.

Reimbursement of out-of-pocket costs
An external administrator should be very careful incurring costs that must be paid from the
administration; as careful as if they were incurring the expenses on their own behalf. Their report
on remuneration sent to creditors must also include information on the out-of-pocket costs of the
administration (disbursements).
Where these out-of-pocket costs are internal disbursements paid to the external administrator’s
firm (for example photocopying and phone calls) the external administrator must request creditor
approval of these amounts. The external administrator may also ask for approval of internal
disbursements in advance. If they do so, they will set the rates for those disbursements and a
cap on the maximum amount that can be drawn.
If you have questions about any of these costs, you should ask the external administrator and, if
necessary, bring it up at a creditors’ or committee meeting. If you are still concerned, you have
the right to seek the appointment of a reviewing liquidator (refer above).

Queries and complaints
You should first raise any queries or complaints with the external administrator or their firm.
If this fails to resolve your concerns, including any concerns about their conduct, you can lodge a
complaint with ARITA at www.arita.com.au or with ASIC at www.asic.gov.au. ARITA is only able
to deal with complaints in respect of their members.

More information
The ARITA website contains the ARITA Code of Professional Practice which is applicable to all
its members. ARITA also provides general information to assist creditors at
www.arita.com.au/creditors.
ASIC includes information on its website which may assist creditors. Go to www.asic.gov.au and
search for ‘insolvency information sheets’.

Important note: This information sheet contains a summary of basic information on the topic. It is not a substitute for
legal advice. Some provisions of the law referred to may have important exceptions or qualifications. This document
may not contain all of the information about the law or the exceptions and qualifications that are relevant to your
circumstances.
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Information Sheet: Committees of Inspection
You have been elected to be, or are considering standing for the role of, a member of a Committee of
Inspection (COI) in either a liquidation, voluntary administration or deed of company arrangement of a
company (collectively referred to as an external administration).
This information sheet is to assist you with understanding your rights and responsibilities as a member of
a COI.

What
COI?
Whatisisa a
COI?
A COI is a small group of creditors elected to represent the interests of creditors in the external
administration. The COI advises and assists the external administrator and also has the power to
approve and request certain things – this is discussed in more detail below.
Membership of the COI is a voluntary, unpaid position.

Who can be elected to a COI?
To be eligible to be appointed as a member of a COI, a person must be:
•
•
•
•

A creditor
A person holding the power of attorney of a creditor
A person authorised in writing by a creditor; or
A representative of the Commonwealth where a claim for financial assistance has, or is likely to
be, made in relation to unpaid employee entitlements.

If a member of the COI is a company, it can be represented by an individual authorised in writing to act
on that creditor’s behalf. It also allows the creditor to maintain its representation if a change in the
individual is required
A COI usually has between 5 and 7 members, though it can have more, or less, depending on the size of
the external administration.
A member of a COI can be appointed by:
•
•
•

resolution at a meeting of creditors
an employee or a group of employees owed at least 50% of the entitlements owed to employees
of the company
a large creditor or group of creditors that are owed at least 10% of the value of the creditors’
claims,

If an employee or group of employees, or a large creditor or group of creditors, appoints a member to the
COI, they cannot vote on the general resolution of creditors to appoint members to the COI. Each of
these groups also have the power to remove their appointed member of the COI and appoint someone
else.
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If you are absent from 5 consecutive meetings of the COI without leave of the COI or you become an
insolvent under administration, you are removed from the COI.

What are the roles and powers of a COI?
A COI has the following roles:
•
•
•

to advise and assist the liquidator, voluntary administrator or deed administrator (collectively
referred to as the external administrator)
to give directions to the external administrator
to monitor the conduct of the external administration.

In respect of directions, the external administrator is only required to have regard to those directions. If
there is a conflict between the directions of the COI and the creditors, the directions of the creditors
prevail. If the external administrator chooses not to comply with the directions of the COI, the external
administrator must document why.
A COI also has the power to:
•

•
•
•
•
•
•

approve remuneration of the external administrator after the external administrator has provided
the COI with a Remuneration Approval Report (a detailed report setting out the remuneration for
undertaking the external administration)
approve the use of some of the external administrator’s powers in a liquidation (compromise of
debts over $100,000 and entering into contracts over 3 months)
require the external administrator to convene a meeting of the company’s creditors
request information from the external administrator
approve the destruction of the books and records of the external administration on the conclusion
of the external administration
with the approval of the external administrator, obtain specialist advice or assistance in relation to
the conduct of the external administration
apply to the Court for the Court to enquire into the external administration.

An external administrator is not required to convene a meeting of creditors if the request by the COI is
unreasonable, or provide requested information if the request is unreasonable, not relevant to the
administration or would cause the external administrator to breach their duties.
A request to convene a meeting of creditors is unreasonable if:
•
•
•
•

it would substantially prejudice the interests of a creditor or third party
there are insufficient funds in the external administration to cover the cost of the request
a meeting of creditors dealing with the same matters has already been held or will be held within
15 business days, or
the request is vexatious.

If a request for a meeting is reasonable, the external administrator must hold a meeting of creditors as
soon as reasonably practicable.
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A request for information is unreasonable if:
•
•
•
•
•
•

it would substantially prejudice the interests of a creditor or third party
the information would be subject to legal professional privilege
disclosure of the information would be a breach of confidence
there are insufficient funds in the external administration to cover the cost of the request
the information has already been provided or is required to be provided within 20 business days,
or
the request is vexatious.

If the request for information is not unreasonable, the external administrator must provide the requested
information within 5 business days, but the law provides for further time in certain circumstances.
An external administrator must inform the COI if their meeting or information request is not reasonable
and the reason why.

How does the COI exercise its powers?
A COI exercises its powers by passing resolutions at meetings of the COI. To pass a resolution, a
meeting must be convened and a majority of the members of the COI must be in attendance.
A meeting is convened by the external administrator by giving notice of the meeting to the members of
the COI. Meetings of the COI can be convened at short notice.
The external administrator must keep minutes of the meeting and lodge them with ASIC within one
month of the end of the meeting.
ASIC is entitled to attend any meeting of a COI.

What restrictions are there on COI members?
A member of a COI must not directly or indirectly derive any profit or advantage from the external
administration. This includes by purchasing assets of the company or by entering into a transaction with
the company or a creditor of the company. This prohibition extends to related entities of the member of
the COI and a large creditor(s) that appoints a member to the COI.
Creditors, by resolution at a meeting of creditors, can resolve to allow the transaction. The member of
the COI or the large creditor(s) that appoints a member to the COI is not allowed to vote on the
resolution.

Where
can
you
get
more
information?
Where
can
you
get
more
information?
The Australian Restructuring Insolvency and Turnaround Association (ARITA) provides information to
assist creditors with understanding external administrations and insolvency.
This information is available from ARITA’s website at www.arita.com.au/creditors.
ASIC provides information sheets on a range of insolvency topics. These information sheets can be
accessed on ASIC’s website at www.asic.gov.au (search “insolvency information sheets”).
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