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CIMC Rolling Stock Australia Pty Ltd (In Liquidation)  
ACN 083 334 696 

(RSA) 

Report to Creditors 

I refer to the appointment of Jamie Harris and I as Liquidators of RSA on 3 May 2018 and my update to creditors 
dated 17 April 2020.  Set out below is a further report regarding the liquidation of RSA. 

Executive summary 

 The Liquidators have conducted extensive investigations and a public examination of documents, circumstances 
and key personnel involved in a transaction between RSA and one of RSA’s counterparties (known as 
Freightliner), regarding a transaction where RSA transferred certain assets and paid money to Freightliner prior 
to the liquidation. 

 The Liquidators consider the Freightliner transaction is voidable pursuant to the Corporations Act 2001 (the 
Act), and is therefore recoverable by the Liquidators for the benefit of all RSA’s creditors. 

 The Liquidators have filed legal proceedings that seek to have the transaction declared a voidable transaction 
(Claim), which would require the repayment of money and/or transfer of assets from Freightliner back to RSA. 

 The Liquidators estimate the Claim has a value between approximately $5.4 million and $6.0 million.  If the 
Claim is successful, RSA may also be entitled to recover the costs of the action as well as interest on the 
amount of the Claim.  If the Claim is recovered, in full or any material portion, it will enable the Liquidators to 
make a distribution to creditors of RSA. 

 The Liquidators have convened a meeting of RSA’s creditors to be held on 25 May 2021 at 11:00am to 
consider the appointment of a Committee of Inspection (Committee). 

 If creditors resolve to appoint a Committee, that Committee will be asked to consider and approve a funding 
agreement between the Liquidators and a party that will provide funding to allow the Claim to be advanced.  
The Committee would be subject to strict confidentiality obligations. 

 If the funding agreement is not approved, or if the Claim is not successful, there is no prospect of any return to 
RSA’s creditors. 

In the Liquidators’ opinion, advancing the Claim represents the most likely prospect of enabling a return to creditors 
in the winding up of RSA. 

Unfair preference claim 

The Liquidators consider an entity known as One Rail Australia (FRA) Pty Ltd (formerly known as Freightliner 
Australia Pty Ltd) received from RSA a significant unfair preference prior to the commencement of the liquidation. 

RSA and Freightliner had previously entered into a contract pursuant to which RSA was to arrange for the 
manufacture of certain railway rolling stock for Freightliner (Contract).  Freightliner was required to pay RSA for the 
manufacture of the rolling stock and, pursuant to the Contract, had paid various progress payments to RSA.  
Freightliner subsequently disputed that the rolling stock manufactured by RSA was fit for purpose and/or did not 
meet required specifications.  Freightliner then terminated the Contract and sought to recover the amounts it had 
paid to RSA. 

The Claim relates to payments and assets that RSA transferred to Freightliner on and after 22 December 2017 in 
settlement of Freightliner’s claims and to exit the Contract.  The Liquidators consider the payments of money and 
transfer of assets from RSA to Freightliner are voidable transactions pursuant to the Act, as the transactions 
occurred within the period six months prior to the Liquidators’ appointment and at a time when RSA was, or 
because of the transactions became, insolvent. 

If the Liquidators’ Claim is successful, this would allow a return to creditors of RSA. 

Based on RSA’s records, the Liquidators initially assessed that the preference claim against Freightliner was in the 
order of $3.88m.  However, after significant further investigations and the public examination process referred to 
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below, the value of the Claim is estimated between $5.4 million and $6.0 million, excluding potential additional 
claims for legal costs and interest. 

Public examination 

In order to advance the investigation of the Claim, during late September 2020 and early October 2020 (following 
an application by the Liquidators), certain officers and key personnel of Freightliner were ordered to appear before 
the Federal Court of Australia for the purpose of a Public Examination.  Prior to the appearance of Freightliner’s 
officers and key personnel, documents in Freightliner’s possession were also ordered to be delivered to the 
Liquidators for our review. 

Information obtained through the Public Examination supports the view that: 

 the money paid and assets transferred by RSA to Freightliner were of a significantly greater value than the 
amount Freightliner claimed it was owed by RSA; 

 there is evidence that Freightliner was aware of facts that ought to have led it to know (or suspect) that RSA 
was insolvent; and 

 the value of the claim is likely higher than our initial estimate. 

Solvency report 

To demonstrate the transactions between RSA and Freightliner are voidable transactions, the Liquidators must 
establish that RSA was insolvent at the time of the transactions, or that the transactions caused RSA to become 
insolvent. 

The proof of this matter will be the subject of an expert independent solvency report, which has been advanced by 
RSA’s lawyers. 

Preliminary legal advice 

In respect to the Claim, legal advice has been obtained.  That advice is confidential and privileged and so I am not 
in a position to share it with creditors.  Without prejudicing the claim for legal professional privilege, in my view it is 
in creditors’ interests to advance the Claim. 

Defences available to the Claim 

I previously issued a written demand to Freightliner regarding the Claim. 

In my previous update, I outlined a series of defences Freightliner may raise in relation to the Claim.  Based on the 
results of my investigations, including through the public examination process, I consider Freightliner will not be 
able to rely on any of those defences to the Claim. 

Potential outcome of proceedings 

For the reasons set out above, I consider it is appropriate to advance the Claim as I believe there are good 
prospects of a successful outcome in favour of RSA and its creditors.  A successful recovery from the Claim would 
enable a return to both priority creditors (in full) and unsecured creditors (partial) in respect of claims lodged by 
creditors of RSA. 

If the Claim was not pursued, there would be no return to any of RSA’s creditors. 

Funding to advance the Claim 

Funds received in the winding up to date have facilitated the Liquidators’ investigations, including the Public 
Examination of Freightliner, to determine it is in the interests of creditors to pursue the Claim.  However, the 
Liquidators require further funds to advance the Claim. 

The Liquidators have arranged funding from a litigation funder (Funder).  The Funder is a reputable listed public 
company, who will fund and assume the financial risk associated with the litigation.  In return, the Funder would be 
entitled to repayment of the funded costs and a return from the Claim if it is successful.  That proposal is subject to 
consideration and approval, which the Liquidators propose be considered by a Committee of Inspection in the 
winding up of RSA. 
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The proposal is highly confidential and is proposed to be considered by a Committee of Inspection, which will be 
subject to strict confidentiality obligations in favour of RSA. 

Estimated costs of litigation proceedings 

The Liquidators have obtained estimates of the costs of litigation to pursue the Claim against Freightliner, including 
an outline of the process to litigate the Claim.  These costs include: 

 Legal costs – to be incurred by the Liquidators’ legal representatives, Thomson Geer; 

 Counsel’s costs – costs to be incurred by barrister/s; and 

 Liquidators’ costs – the costs for the Liquidators and our staff to provide instructions to the lawyers to 
advance the case, including providing any further documents or information. 

Estimates of these costs are confidential and are proposed to be shared with the Committee to enable it to consider 
the strategy for the Claim. 

Creditors’ meeting 

The Liquidators have convened a meeting of creditors to be held on 25 May 2021.  A Notice of Meeting is 
attached. 

The purpose of the meeting is for creditors to consider whether to appoint a Committee, and if so, to nominate 
representatives to be appointed to the Committee. 

Committee of Inspection 

A Committee is a group of RSA’s creditors elected to represent the interests of all creditors in the winding up.  The 
Committee may advise and assist the Liquidators and also has the power to approve and request certain things 
from the Liquidators. 

Membership of the Committee is a voluntary, unpaid position. 

To be eligible to be appointed as a member of a Committee, a person must be: 

 a creditor; 

 a person holding the power of attorney of a creditor; 

 a person authorised in writing by a creditor; or 

 a representative of the Commonwealth where a claim for financial assistance has, or is likely to be, made in 
relation to unpaid employee entitlements. 

If a member of the Committee is a company, it can be represented by an individual authorised in writing to act on 
that creditor’s behalf.  It also allows the creditor to maintain its representation if a change in the individual is 
required. 

A Committee usually has between 5 and 7 members, though it can have more, or less, depending on the size and 
complexity of the liquidation.  A Committee has the following roles: 

 to advise and assist the Liquidators; 

 to give directions to the Liquidators; and 

 to monitor the conduct of the Liquidators. 

A Committee also has the power to: 

 approve remuneration of the Liquidators after the Liquidators have provided the Committee with a 
Remuneration Approval Report (a detailed report setting out the remuneration for undertaking the liquidation); 

 approve the use of some of the Liquidators’ powers (including to compromise debts over $100,000 and enter 
into contracts that may extend for more than 3 months); 

 require the Liquidators to convene a meeting of RSA’s creditors; 
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 request information from the Liquidators; 

 approve the destruction of RSA’s books and records at the conclusion of the liquidation; 

 with the approval of the Liquidators, obtain specialist advice or assistance in relation to the conduct of the 
liquidation; and 

 apply to the Court for the Court to enquire into the liquidation. 

Further information regarding Committees of Inspection can be found in the enclosed information sheet, 
“Committees of Inspection” issued by the Australian Restructuring Insolvency and Turnaround Association. 

It is our opinion that a Committee would be useful to assist with the conduct of the liquidation. 

If you would like to act as a member of the Committee, should one be appointed at the upcoming creditors’ 
meeting, please complete the enclosed Authority to Act as a Member of the Committee and return it to Madison 
Maurer via mmaurer@mcgrathnicol.com by 5pm on 24 May 2021. 

Creditors in attendance at the upcoming meeting will be advised of nominations received by the Liquidators. 

Correction of prior report 

The Liquidators’ Statutory Report to Creditors dated 2 August 2018 included a statement to the effect that 
“repayment of the shareholder loans was postponed by agreement”.  This statement referred to two significant 
loans that were made to RSA by a related company and was based on preliminary investigations.  The Liquidators’ 
further investigations have confirmed this statement was incorrect and there are no documents within RSA’s books 
and records that indicate any intention or agreement to forbear, forgive or extend the date for payment of those 
loans. 

Recommendation to appoint a Committee 

The Liquidators recommend that a Committee be appointed in the winding up of RSA for reasons that include the 
following: 

 the Liquidators intend to present the detailed terms of the Funder’s proposal to the Committee for its 
consideration; 

 a Committee may approve the proposal and any subsequent agreement with the Funder, if they consider it to 
be in the best interests of creditors generally; 

 it is likely additional matters may arise for consideration and discussion with a Committee; and 

 it is generally more cost effective for the Liquidators to convene meetings of a Committee, rather than meetings 
of all creditors of RSA. 

Finalisation of winding up 

If, following a resolution from creditors to appoint a Committee, that Committee authorises the proposal to allow 
the litigation of the Claim to proceed, it is likely the winding up of RSA may be completed within approximately 18 
to 24 months.  This period allows for: 

 the commencement, conduct and determination of the litigation regarding the Claim.  It is difficult to estimate 
with accuracy the period of time litigation may take; 

 recovery of any proceeds or assets if RSA is successful with the Claim; and 

 assuming the litigation proceedings result in a recovery of funds from Freightliner, the Liquidators will be 
required to formally call for creditors to submit their claims for the purpose of adjudicating on those claims to 
enable distributions of funds to creditors. 
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Next steps 

Creditors who will attend the meeting of creditors, convened for 25 May 2021 (either in person or by proxy), are 
requested to submit Appointment of Proxy forms prior to the meeting. 

Creditors who wish to nominate to act as a member of the Committee should please complete the enclosed 
Authority to Act as a Member of the Committee and return it prior to the meeting. 

If you have any queries, please contact Madison Maurer on (07) 3333 9853.  For further information about this 
engagement, please refer to the website www.mcgrathnicol.com/creditors/cimc-rolling-stock-australia-pty-ltd/. 

Dated: 10 May 2021 

Anthony Connelly 
Liquidator 

Enclosures: 

1 Notice of Meeting 

2 General information for attending and voting at meetings of creditors 

3 Proof of Debt (Form 535) 

4 Proof of Debt Guidance Notes 

5 Proxy Form 

6 Proxy Form Guidance Notes 

7 Authority for Committee of Inspection 

8 ARITA Information Sheet – Committees of Inspection 

http://www.mcgrathnicol.com/creditors/cimc-rolling-stock-australia-pty-ltd/
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Notice of Meeting 

 

CIMC Rolling Stock Australia Pty Ltd (In Liquidation) 
ACN 083 334 696  

(RSA) 

NOTICE OF MEETING OF 
CREDITORS OF COMPANY UNDER EXTERNAL ADMINISTRATION 

 

1. Notice is now given that a meeting of the creditors of RSA will be held virtually on Tuesday, 25 May 2021 
at 11:00 AM. 

2. While the technical meeting location will be at the offices of McGrathNicol, Level 7, 175 Eagle Street, 
Brisbane Qld, the meeting of creditors will be held virtually via teleconference and webcast. 

3. Any creditors wishing to attend the meeting of creditors via teleconference are requested to please: 

a. advise me in writing via email address: mmaurer@mcgrathnicol.com of your attendance by 5pm on 
24 May 2021; 

b. confirm your contact details, including telephone number; and 

c. provide your proof of debt and proxy (if required) at the same time. 

4. The purpose of the meeting is to consider the following:  

a. the Liquidators’ Report to Creditors; 

b. if thought fit, to appoint a Committee of Inspection; and 

c. to discuss any other relevant business which may arise. 

5. The effect of Insolvency Practice Rules (Corporations) section 75-85 (entitlement to vote as creditor at 
meetings of creditors) is: 

a. A person other than a creditor (or the creditor’s proxy or attorney) is not entitled to vote at a meeting 
of creditors. 

b. Subject to subsections (c), (d) and (e), each creditor is entitled to vote and has one vote. 

c. A person is not entitled to vote as a creditor at a meeting of creditors unless: 

i. his or her debt or claim has been admitted wholly or in part by the external administrator; 
or  

ii. he or she has lodged, with the person presiding at the meeting, or with the person named 
in the notice convening the meeting as the person who may receive particulars of the debt 
or claim:  

 those particulars; or  

 if required—a formal proof of the debt or claim.  

d. A creditor must not vote in respect of:  

i. an unliquidated debt; or  

ii. a contingent debt; or  

iii. an unliquidated or a contingent claim; or  

iv. a debt the value of which is not established;  

mailto:mmaurer@mcgrathnicol.com
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unless a just estimate of its value has been made. 

e. A creditor must not vote in respect of a debt or a claim on or secured by a bill of exchange, a
promissory note or any other negotiable instrument or security held by the creditor unless he or she is
willing to do the following:

i. treat the liability to him or her on the instrument or security of a person covered by
subsection (f) as a security in his or her hands;

ii. estimate its value;

iii. for the purposes of voting (but not for the purposes of dividend), to deduct it from his or
her debt or claim.

f. A person is covered by this subsection if:

i. the person’s liability is a debt or a claim on, or secured by, a bill of exchange, a promissory
note or any other negotiable instrument or security held by the creditor; and

ii. the person is either liable to the company directly, or may be liable to the company on the
default of another person with respect to the liability; and

iii. the person is not an insolvent under administration or a person against whom a winding up
order is in force.

6. Proofs of debt and proxies must be submitted by 5:00 PM on 24 May 2021.

7. Should a person, or the proxy or attorney of a person, wish to participate in the meeting using electronic
facilities, please contact Madison Maurer on (07) 3333 9853 to obtain the details and give to the convenor,
not later than 5:00 PM on 24 May 2021, a written statement setting out:

a. the name of the person and of the proxy or attorney (if any);

b. an address to which notices to the person, proxy or attorney may be sent; and

c. a method by which the person, proxy or attorney may be contacted for the purposes of the meeting.

Dated: 10 May 2021 

Anthony Connelly 
Liquidator  

McGrathNicol 
GPO Box 9986 
Brisbane QLD 4001 
+61 7 3333 9800 
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CIMC Rolling Stock Australia Pty Ltd (In Liquidation) 
ACN 083 334 696 

(RSA) 

General Information for Attending and Voting at Meetings of Creditors 

 

Time and Place of Meeting 

Pursuant to Insolvency Practice Rules (Corporations) (IPR) 75-30, a meeting of creditors must be convened at the 
time and place the Chairperson believes are convenient for the majority of creditors entitled to receive notice of the 
meeting. 

Quorum 

Pursuant to IPR 75-105, unless a quorum is present, a meeting must not act for any purpose other than: 

 the election of a chairperson; and 

 the proving of debts; and 

 the adjournment of the meeting. 

A quorum is present if two (2) or more persons are entitled to vote and at least two (2) persons are present at the 
meeting in person, by proxy or by power of attorney. 

A quorum is present if only one (1) person is entitled to vote and that person is present at the meeting in person, 
by proxy or by power of attorney. 

A person who participates in the meeting using electronic facilities is taken to be present in person at the meeting. 

A meeting is sufficiently constituted if only one (1) person is present in person, if the person represents personally 
or by proxy or otherwise a number of persons sufficient to constitute a quorum. 

Chairperson 

Pursuant to IPR 75-50, the external administrator is appointed Chairperson of the meeting.  Alternatively, pursuant 
to IPR 75-50 and IPR 75-152 the external administrator may appoint someone else to act as chairperson of the 
meeting and authorise that person to use any proxies held by the external administrator on the external 
administrator’s behalf. 

For the second meeting of creditors in a Voluntary Administration, the Administrator must chair the meeting 
pursuant to IPR 75-50. 

Voting 

Pursuant to IPR 75-85, creditors will not be eligible to vote at the meeting unless they have lodged particulars of 
their debt or claim prior to or at the meeting. 

Accordingly, creditors who intend to vote at the meeting should ensure that they lodge a formal proof of debt with 
the external administrator prior to or at the meeting. 

Pursuant to IPR 75-110, a resolution put to the meeting is to be decided on the voices or by a poll, if one is 
requested. 

A poll may be requested by: 

 the chairperson; or 

 a person participating and entitled to vote at the meeting. 
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Pursuant to IPR 75-115, should a poll be requested: 

 a resolution is passed if a majority in number and a majority in value vote in favour of the resolution; and 

 a resolution is not passed if a majority in number and a majority in value vote against the proposed 
resolution. 

In the event of a deadlock, the chairperson may exercise a casting vote.  In such situations, the minutes of the 
meeting must specify the chairperson’s reasons for exercising, or not exercising, their casting vote. 

Proxies 

Pursuant to IPR 75-150, a person entitled to vote at a meeting may, in writing, appoint an individual as their proxy 
to attend and vote at the meeting on their behalf. 

Accordingly, creditors who are unable to attend the meeting but who wish to be represented should ensure that a 
validly executed proxy form is lodged with the external administrator prior to the meeting. 

Corporate Creditors 

Corporate creditors who wish to attend the meeting should note that an individual may only represent them if the 
corporation validly grants that person a proxy or power of attorney. 

Committee of Inspection 

Pursuant to IPR 80-5, a person may only serve as a member of a Committee of Inspection if the person is: 

 a creditor of the company personally; or 

 the attorney of a creditor under a general power of attorney; or 

 authorised in writing by a creditor; or 

 a representative of the Commonwealth if a FEG claim has been, or the Commonwealth considers a claim is 
likely to be, made in relation to unpaid employee entitlements. 

Corporate creditors who are members of a Committee of Inspection may be represented by an individual authorised 
in writing by the member to represent the member on the committee. 

 



Subregulation 5.6.49(2) 

for $

Date 
Consideration 

(state how the debt arose) 
Amount 

$     

Remarks 
(include details of voucher 
substantiating payment) 

2. To my knowledge or belief the creditor has not, nor has any person by the creditor's order, had or
received any satisfaction or security for the sum or any part of it except for the following:

Date Drawer Acceptor Amount $ Due Date 

I nominate to receive electronic notifications of documents in accordance with Section 600G 
of the Corporations Act at the following email address: 

Email: 

Dated this day of 20 

Signature 

Occupation 

Address 

of

FORM 535
FORMAL PROOF OF DEBT OR CLAIM (GENERAL FORM)

To the Liquidator of RSA

1. This is to state that RSA was on 3 May 2018 and still is, justly and truly indebted

(RSA)
ACN 

3. I am employed by the creditor and authorised in writing by the creditor to make this statement.

to

Return email 

(Attach documentation such as copies of invoices in support of your claims) 

I am the creditor's agent authorised in writing to make this statement in writing.

The debt was incurred for the consideration stated and that the debt, to the best of my knowledge and belief, 
remains unpaid and unsatisfied.  

4. If you are a related party, state your relationship

I make this claim personally.
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Proof of Debt 

Guidance Notes 

(Please read carefully before filling in Form 535 or Form 536) 

It is a creditor’s responsibility to prove their claim to our satisfaction. 

When lodging claims, creditors must ensure: 

 the proof of debt form is properly completed in every particular; and 

 evidence, as set out under “Information to support your claim”, is attached to the Form 535 or Form 536. 

Directions for completion of a Proof of Debt 

1. Insert the full name and address of the creditor. 

2. Under “Consideration” state how the debt arose, for example “goods sold to the company on 

______________________.”. 

3. Under “Remarks” include details of any documents that substantiate the debt (refer to the section “Information 

to support your claim” below for further information). 

4. Where the space provided for a particular purpose is insufficient to contain all the information required for a 

particular item, please attach additional information. 

Information to support your claim 

Please note that unless you provide evidence to support the existence of the debt, your debt is not likely to be 

accepted.  Detailed below are some examples of debts creditors may claim and a suggested list of documents that 

should accompany a proof of debt to substantiate the debt. 

Trade Creditors 

 Invoice(s) and statement(s) showing the amount of the debt; and 

 Advice(s) to pay outstanding invoice(s) (optional). 

Guarantees/Indemnities 

 Executed guarantee/indemnity; 

 Notice of Demand served on the guarantor; and 

 Calculation of the amount outstanding under the guarantee. 

Judgment Debt 

 Copy of the judgment; and 

 Documents/details to support the underlying debt as per other categories. 

Deficiencies on Secured Debt 

 Security Documents (eg. mortgage); 

 Independent valuation of the secured portion of the debt (if not yet realised) or the basis of the creditor’s 

estimated value of the security; 

 Calculation of the deficiency on the security; and 

 Details of income earned and expenses incurred by the secured creditor in respect of the secured asset since the 

date of appointment. 

Loans (Bank and Personal) 

 Executed loan agreement; and 
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 Loan statements showing payments made, interest accruing and the amount outstanding as at the date of 

appointment. 

Tax Debts 

 Documentation that shows the assessment of debts, whether it is an actual debt or an estimate, and separate 

amounts for the primary debt and any penalties. 

Employee Debts 

 Basis of calculation of the debt; 

 Type of Claim (eg. wages, holiday pay, etc); 

 Correspondence relating to the debt being claimed; and 

 Contract of Employment (if any). 

Leases 

 Copy of the lease; and 

 Statement showing amounts outstanding under the lease, differentiating between amounts outstanding at the 

date of the appointment and any future monies. 

 



 

PROXY FORM 

 

CIMC Rolling Stock Australia Pty Ltd (In Liquidation) 

ACN: 083 334 696 

 

APPOINTMENT OF PROXY 

 

I/We (if a firm, strike out “I” and set out the full name of the firm) ______________________________________________________ of 

 

_______________________________________________________________________________________________________________ (insert address) 

 

a creditor of CIMC Rolling Stock Australia Pty Ltd (In Liquidation) appoint  

 

___________________________________________________________ (insert name, address and description of the person appointed) 

or in his or her absence 

 

___________________________________________________________ (insert name, address and description of the person appointed) 

as my/our (choose one): 

   

 general proxy  special proxy  

 

 

to vote at the meeting of creditors to be held on 25 May 2021 at 11:00 AM or at any adjournment of that meeting. 

 

Resolution (only complete where appointing a special proxy) For Against Abstain 

1 That a committee of inspection for CIMC Rolling Stock Australia Pty Ltd (In 
Liquidation) be formed.    

 

DATED this ___________ day of ________________________ 2021 

 

Name ___________________________________________________ 

 

Signature ___________________________________________________ 

 

 



 

Select which of the below applies (choose one): 

 
The creditor is a company and I am signing as 
a director of the company  

The creditor is a partnership and I am signing 
as a partner of the partnership 

 

 

The creditor is a company and I am signing as 
an authorised representative/duly constituted 
attorney of the company 

 

I am signing in my personal capacity as a 
member or contributory of CIMC Rolling Stock 
Australia Pty Ltd (In Liquidation) 

 

 
I am an individual and I am signing in my 
personal capacity (which includes employees)  

Other: ____________________________________________ 
 

 
The creditor is a sole trader and I am signing 
as the proprietor   

 

 

Proxy forms should be completed and returned by no later than 5:00 PM on 24 May 2021. 

 

RETURN TO: CIMC Rolling Stock Australia Pty Ltd (In Liquidation) 

of care of  McGrathNicol 

Address:   GPO Box 9986, Brisbane QLD 4001 

Phone:    +61 7 3333 9800 

Fax:     +61 7 3333 9899 
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Proxy 
Guidance Notes 

 Insert full name and address of creditor, contributory or member on the top line. 

 On the second line, insert the address of the creditor, contributory or member. 

 On the next line insert the name of the person you appoint as your proxy.  You may insert “the 
Chairperson of the meeting” if you wish.  

 You may appoint an alternate proxy on the fourth line who may act if your first appointed proxy cannot 
attend the meeting.  You may insert “the Chairperson of the meeting” if you wish. 

 Make sure you select whether the proxy is a general or special proxy. 

 A general proxy is where you leave it to the proxy to decide how to vote on each of the resolutions put 
before the meeting. 

 A special proxy is where you specify how the proxy is to vote on each resolution and the proxy must vote 
in accordance with that instruction.  

 If the proxy is a special proxy, the form must include details of each resolution and whether the proxy 
holder is to cast their vote in favour or against each resolution or abstain from voting.  

 Date and sign the Proxy form, indicating in which capacity you are signing the form.  The person signing 
must be authorised to do so. 

 



  
 

CIMC Rolling Stock Australia Pty Ltd (In Liquidation) 
ACN 083 334 696 

(RSA) 

 

Authority for Member of Committee of Inspection 

 

I/We, _______________________________________of_____________________________________________ 
                  [creditor name]         [creditor’s address] 

a creditor of CIMC Rolling Stock Australia Pty Ltd (In Liquidation), duly authorise  

_______________________________________________________________________________________________________ of 
                                                   [representative] 

_______________________________________________________________________________________________________  
                                             [representative’s address] 

to be my/our representative on the Committee of Inspection of CIMC Rolling Stock Australia Pty Ltd 
(In Liquidation) in accordance with Insolvency Practice Rules (Corporations) 80-5(2)(c). 

 

__________________________________________ 
Signature of creditor 

__________________________________________ 
Position of signatory 

__________________________________________ 
Name of signatory 

__________________________ 
Date 

 



 

 
 
 
 
 
 

ARITA 
ACN  002 472 362 

Level 5, 191 Clarence Street, Sydney NSW 2000 Australia  |  GPO Box 4340, Sydney NSW 2001 
t +61 2 8004 4344  |  e admin@arita.com.au  |  arita.com.au 

AUSTRALIAN RESTRUCTURING INSOLVENCY & TURNAROUND ASSOCIATION 
 

Information Sheet: Committees of Inspection 
 You have been elected to be, or are considering standing for the role of, a member of a Committee of 
Inspection (COI) in either a liquidation, voluntary administration or deed of company arrangement of a 
company (collectively referred to as an external administration). 

This information sheet is to assist you with understanding your rights and responsibilities as a member of 
a COI. 

What is a COI? 

 
A COI is a small group of creditors elected to represent the interests of creditors in the external 
administration. The COI advises and assists the external administrator and also has the power to 
approve and request certain things – this is discussed in more detail below. 

Membership of the COI is a voluntary, unpaid position. 

 

 
To be eligible to be appointed as a member of a COI, a person must be: 

• A creditor 
• A person holding the power of attorney of a creditor 
• A person authorised in writing by a creditor; or 
• A representative of the Commonwealth where a claim for financial assistance has, or is likely to 

be, made in relation to unpaid employee entitlements. 

If a member of the COI is a company, it can be represented by an individual authorised in writing to act 
on that creditor’s behalf. It also allows the creditor to maintain its representation if a change in the 
individual is required  

A COI usually has between 5 and 7 members, though it can have more, or less, depending on the size of 
the external administration. 

A member of a COI can be appointed by: 

• resolution at a meeting of creditors 
• an employee or a group of employees owed at least 50% of the entitlements owed to employees 

of the company 
• a large creditor or group of creditors that are owed at least 10% of the value of the creditors’ 

claims, 

If an employee or group of employees, or a large creditor or group of creditors, appoints a member to the 
COI, they cannot vote on the general resolution of creditors to appoint members to the COI. Each of 
these groups also have the power to remove their appointed member of the COI and appoint someone 
else. 

What is a COI? 

Who can be elected to a COI? 
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If you are absent from 5 consecutive meetings of the COI without leave of the COI or you become an 
insolvent under administration, you are removed from the COI. 

 

 
A COI has the following roles: 

• to advise and assist the liquidator, voluntary administrator or deed administrator (collectively 
referred to as the external administrator) 

• to give directions to the external administrator  
• to monitor the conduct of the external administration. 

In respect of directions, the external administrator is only required to have regard to those directions. If 
there is a conflict between the directions of the COI and the creditors, the directions of the creditors 
prevail. If the external administrator chooses not to comply with the directions of the COI, the external 
administrator must document why. 

A COI also has the power to: 

• approve remuneration of the external administrator after the external administrator has provided 
the COI with a Remuneration Approval Report (a detailed report setting out the remuneration for 
undertaking the external administration) 

• approve the use of some of the external administrator’s powers in a liquidation (compromise of 
debts over $100,000 and entering into contracts over 3 months) 

• require the external administrator to convene a meeting of the company’s creditors 
• request information from the external administrator 
• approve the destruction of the books and records of the external administration on the conclusion 

of the external administration 
• with the approval of the external administrator, obtain specialist advice or assistance in relation to 

the conduct of the external administration 
• apply to the Court for the Court to enquire into the external administration. 

An external administrator is not required to convene a meeting of creditors if the request by the COI is 
unreasonable, or provide requested information if the request is unreasonable, not relevant to the 
administration or would cause the external administrator to breach their duties. 

A request to convene a meeting of creditors is unreasonable if: 

• it would substantially prejudice the interests of a creditor or third party 
• there are insufficient funds in the external administration to cover the cost of the request 
• a meeting of creditors dealing with the same matters has already been held or will be held within 

15 business days, or 
• the request is vexatious. 

If a request for a meeting is reasonable, the external administrator must hold a meeting of creditors as 
soon as reasonably practicable. 

  

What are the roles and powers of a COI? 
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A request for information is unreasonable if: 

• it would substantially prejudice the interests of a creditor or third party 
• the information would be subject to legal professional privilege 
• disclosure of the information would be a breach of confidence 
• there are insufficient funds in the external administration to cover the cost of the request 
• the information has already been provided or is required to be provided within 20 business days, 

or 
• the request is vexatious. 

If the request for information is not unreasonable, the external administrator must provide the requested 
information within 5 business days, but the law provides for further time in certain circumstances. 

An external administrator must inform the COI if their meeting or information request is not reasonable 
and the reason why. 

 

 
A COI exercises its powers by passing resolutions at meetings of the COI. To pass a resolution, a 
meeting must be convened and a majority of the members of the COI must be in attendance. 

A meeting is convened by the external administrator by giving notice of the meeting to the members of 
the COI. Meetings of the COI can be convened at short notice. 

The external administrator must keep minutes of the meeting and lodge them with ASIC within one 
month of the end of the meeting. 

ASIC is entitled to attend any meeting of a COI. 

 

 
A member of a COI must not directly or indirectly derive any profit or advantage from the external 
administration. This includes by purchasing assets of the company or by entering into a transaction with 
the company or a creditor of the company. This prohibition extends to related entities of the member of 
the COI and a large creditor(s) that appoints a member to the COI. 

Creditors, by resolution at a meeting of creditors, can resolve to allow the transaction. The member of 
the COI or the large creditor(s) that appoints a member to the COI is not allowed to vote on the 
resolution. 

Where can you get more information? 

 
The Australian Restructuring Insolvency and Turnaround Association (ARITA) provides information to 
assist creditors with understanding external administrations and insolvency. 

This information is available from ARITA’s website at www.arita.com.au/creditors. 

ASIC provides information sheets on a range of insolvency topics. These information sheets can be 
accessed on ASIC’s website at www.asic.gov.au (search “insolvency information sheets”). 

How does the COI exercise its powers? 

What restrictions are there on COI members? 

Where can you get more information? 
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