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1. Summary and Recommendation 

 
1.1 Overview and Update 

As you are aware, Tony McGrath, Scott Kershaw, Joseph Hayes and Shaun Fraser of 
McGrathNicol+Partners were appointed Voluntary Administrators of Henry Walker Eltin Group 
Limited and 25 of its Australian subsidiaries in the HWE Group (“HWE Administration Group”) 
on 1 February 2005. 

It is recommended that creditors read this report in its entirety and in conjunction with our 
previous report to creditors dated 24 June 2005.  The previous report was a comprehensive 
report on the business, property, affairs and financial circumstances leading to the 
appointment of the Administrators.  A copy of this report is available at 
www.mcgrathnicol.com.au or copies are available upon request of the Administrators.   

The purpose of this report is to provide an update on matters that have transpired since the 
previous report and provide an update of our recommendations. 

At the meeting of creditors held on 8 July 2005, creditors resolved that the meetings be 
adjourned for a period of up to sixty (60) days in accordance with Section 439B(2) of the 
Corporations Act and subject to court approval, for a period of up to 120 days.  Consistent with 
the creditors’ resolution, on 15 August 2005, the late Justice Hely of the Federal Court (“the 
Court”) ordered the extension of the adjournment for a period of up to 120 days.   

The second meetings of creditors of the HWE Administration Group companies’ are being 
reconvened on 3 November 2005. 

This supplementary report to creditors deals with all HWE entities under Voluntary 
Administration.  In referring to the updated estimated outcomes and recommendations to 
creditors the balance of this report categorises the companies within the pools of the proposed 
Deeds of Company Arrangement (“DOCA”) being the Mining Pool, Non-Core Pool and the two 
separately proposed DOCAs.   Overleaf is a table of the companies listed by pools.    
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Mining Pool Companies Non-Core Companies 
Henry Walker Eltin Group Limited Bulumba Pty Limited 
Eltin Surface Mining Pty Limited Capnorth Developments Pty Limited 
Eltin Underground Operations Pty Limited Castlemaine Wastewater Treatment Pty Limited 
HWIO Pty Limited HWE Civil Pty Limited 
Henry Walker Eltin Contracting Pty Limited HWE Finance Pty Limited 
Henry Walker Environmental Pty Limited HWE Land Pty Limited 
Henry Walker Underground Pty Limited HWGL Services Pty Limited 
 Inventive Pty Limited 
HWE Cockatoo Pty Limited* LSM Projects Pty Limited 
 Northaust Auto Hire Pty Limited 
 Simon Engineering (Australia) Pty Limited 
 Simon Engineering Holdings Pty Limited 
 Bridge Autos Pty Limited 
 Dover Investments Pty Limited 
 Castleton Pty Limited 
 Eltin International Pty Limited 
 Eltin Open Pit Operations Pty Limited 
 ACN 009 336 036 * 

 

The individual DOCAs are for ACN 009 336 036 Pty Limited (“Eltin”) and HWE Cockatoo Pty 
Limited (“Cockatoo”).  It is proposed that these companies will each execute a separate DOCA 
as these companies no longer require the protection provided under the Voluntary 
Administration provisions.  

It remains the Administrators’ recommendation that creditors resolve that the companies 
execute a DOCA as it is likely to produce a better outcome for creditors of each entity than 
would be achieved in a liquidation.  This is dealt with later in the report. 

The principal asset of the Mining Pool companies, the Mining Services Business is subject to 
an ongoing sale process.  Given the risks associated with completion of the sale of the Mining 
Pool assets, the protection provided by the Voluntary Administration provisions will assist in 
providing a smooth transition of customer contracts to the ultimate purchaser.   

Accordingly on 14 October 2005 Justice Gyles of the Federal Court made an order authorising 
creditors to resolve that the meetings of the Mining Pool companies may be adjourned to a 
date appointed by the Administrators which is no more than 180 days after 8 July 2005.  This 
order has the effect of permitting creditors to adjourn the meeting for a further sixty (60) days.  
This will extend the adjournment period to up to 180 days, with the meetings required to be 
reconvened and held on date no later than 5 January 2005.   

In relation to the Non-Core companies, the majority of assets have been realised and a DOCA 
can be executed, if approved by creditors. 
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Therefore the adjourned meetings of the creditors for the all companies of the HWE 
Administration Group will be reconvened on Thursday 3 November 2005 from 12pm (ESDST), 
9am (WST) with respect of the Non-Core Pool and Eltin and from 3pm (ESDST), 12pm (WST) 
in respect of the Mining Pool companies which includes Cockatoo. 

1.2 Options available to creditors 
A summary of the options available to creditors at the meetings to be reconvened on 3 
November 2005 is provided below: 

1.2.1 Non-Core Pool, Cockatoo and Eltin 

At the reconvened meeting of creditors to be held on 3 November 2005, the creditors of each 
of the Non-Core, Cockatoo and Eltin will be required to consider the options available for each 
entity, which include: 

 To end the administration and return the company to the control of the Directors; or 

 To pass a resolution to wind the company up; or 

 To resolve that the company should execute a Deed of Company Arrangement (“DOCA”) 
proposed at the meeting. 

The Administrators’ recommendation is that creditors resolve for these companies to execute 
DOCAs in substantially the form proposed by the Administrators.   

With the exception of Cockatoo, no orders have been sought to adjourn the meetings of these 
companies further. 

1.2.2 Mining Pool  

At the reconvened meeting of creditors of the Mining Pool companies on 3 November 2005, 
the creditors will be able to consider the options available for each entity, which include: 

 To end the administration and return the company to the control of the Directors; or 

 To pass a resolution to wind the company up; or 

 To resolve that the company should execute a Deed of Company Arrangement (“DOCA”) 
proposed at the meeting. 

The Court has granted creditors the option to adjourn the meetings further, for a period of up 
to sixty (60) days extending the total adjournment period to one hundred and eighty (180) 
days.  It is the Administrators’ recommendation that these companies ultimately enter into a 
DOCA.  However, the Administrators will propose a further adjournment for the Mining Pool 
companies rather than seeking such a resolution which are detailed in Section 5 of this report. 
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1.3 Administrators’ recommendation 

1.3.1 Non-Core Pool, Cockatoo and Eltin 

In our opinion, it is in the best interests of creditors to vote in favour of the DOCA 
proposals outlined in detail in section 6 of this report, as a DOCA is likely to produce a 
better outcome for creditors of each entity than would be achieved in a liquidation.   

We note that a DOCA for the Non-Core companies, Cockatoo and Eltin: 

 Allows for the realisation of the remaining assets to occur; 

 Simplifies the management of creditor claims and therefore reduces administration costs;  

 Facilitates the prospect of accelerated interim distributions to creditors of these 
companies; and 

 Recognises the value of the rights to claim for contribution by enabling the creditors to 
claim in the Mining Pool after the financial creditors receive 100 cents in the dollar on 
their admitted claims.   

1.3.2 Mining Pool Companies 

In our opinion, it is in the best interests of creditors of the Mining Pool entities to 
resolve that the meetings be further adjourned for a period of up to sixty (60) days.  The 
adjournment sought will align the timeline for the sale process with the Administration 
process.   

We note that the Administrators are likely to seek a resolution that HWE Cockatoo Pty 
Limited execute a DOCA at the reconvened meeting. 

1.4 Correspondence to creditors 

Subsequent to our previous report and the concurrent meetings of creditors of the HWE 
Administration group on 8 July 2005, the Administrators have convened 3 meetings of the 
committees of creditors which brings the total consolidated committee meetings to seven (7).  
Abridged minutes of these meetings are lodged with the Australian Securities and Investments 
Commission.   

1.5 Nature of forecasts and estimates 

In considering the options available to creditors and formulating their recommendation, the 
Administrators have necessarily made forecasts of asset realisations, and have been required 
to make estimates of the ultimate quantum of creditor claims for each entity in the HWE 
Administration Group.  These forecasts and estimates will change as asset realisations 
progress and as creditor claims are made and then adjudicated upon.  Whilst the forecasts 
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and estimates are the Administrators’ best assessment in the circumstances, creditors should 
note that the ultimate deficiency in each entity, and so the outcome for creditors, could differ 
from the information provided in this report. 

2. Second creditors’ meeting 

2.1 Extension of the convening and adjournment periods 

Below is a summary of the timeline of the Voluntary Administration process for the HWE 
Administration Group of Companies subsequent to the meetings held on 8 July 2005; 

 8 July 2005 – Creditors resolved that the meetings be adjourned for a period of up to sixty 
(60) days pursuant to Section 439B(2) of the Corporations Act or 120 days with Court 
approval. 

 15 August 2005 – Justice Hely of the Federal Court approved an extension of the period 
of adjournment of the creditors meetings up to 120 days from 8 July 2005. 

 14 October 2005 - Justice Gyles of the Federal Court made an order authorising creditors 
to resolve that the meetings of the Mining Pool companies may be adjourned to a date 
appointed by the Administrators which is no more than 180 days after 8 July 2005.  This 
order has the effect of permitting creditors to adjourn the meeting for a further sixty (60) 
days. 

The applications were made on the basis that additional time was required to correlate the 
sale process and the Administration process in order to provide the assets with the specific 
protection offered by the Voluntary Administration process.  

The adjourned second creditors meetings for the companies of the HWE Administration group 
are to be reconvened on 3 November 2005. 

2.2 Meeting details 

The tables overleaf set out venue information for the reconvening of the adjourned second 
creditors’ meetings.  The meeting venues will be linked via audio conferencing and creditors 
are able to participate in the meetings from ANY of the following venues. 

The first table details the venues for the meetings of the Non-Core and Eltin are to be 
reconvened in Sydney from 12:00pm EDST. 
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2.2.1 Meeting details – Non-Core Pool and Eltin 

 

Location Administration Company Venue Registration 
Time 

Meeting 
Time 

Sydney  ACN 009 366 036 Pty Limited 
 Bulumba Pty Limited 
 Capnorth Developments Pty Limited 
 Castlemaine Wastewater Treatment Pty 

Limited 
 Castleton Pty Limited 
 Eltin International Pty Limited 
 Eltin Open Pit Operations Pty Limited 
 HWE Civil Pty Limited 
 HWE Finance Pty Limited 
 HWGL Services Pty Limited 
 Inventive Pty Limited 
 LSM Projects Pty Limited 
 Northaust Auto Hire Pty Limited 
 Simon Engineering (Australia) Pty 

Limited 
 Simon Engineering (Australia) Holdings 

Pty Limited. 

Wesley 
Conference 
Centre, 220 
Pitt Street, 
SYDNEY 
NSW 2000 

From 
11:00am 
(EDST) 

12 noon 
(EDST) 

Darwin • Bridge Autos Pty Limited 
• HWE Land Pty Limited 
• Dover Investments Pty Limited 

Crowne 
Plaza Hotel, 
32 Mitchell 
Street, 
Darwin, NT 

From 
9.30am 
(CST) 

10:30am 
(CST) 

Perth No meetings of the Non-Core Pool 
companies will be convened in Perth. 
However creditors of these companies are 
able to attend the Perth venue AND 
participate in the meetings for all these 
companies in the Non-Core Pool via audio 
link. 

Hyatt 
Regency 
Hotel, 99 
Adelaide 
Street, Perth 
WA 

From 
8:00am 
(WST) 

9:00am 
(WST) 
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2.2.2 Meeting Details – Mining Pool 

Location Administration Company Venue Registration 
Time 

Meeting 
Time 

Perth  Henry Walker Eltin Group Limited 
 Eltin Surface Mining Pty Limited 
 Eltin Underground Operations Pty 

Limited 
 HWE Cockatoo Pty Limited 
 Henry Walker Environmental Pty 

Limited 
 Henry Walker Eltin Contracting Pty 

Limited 
 Henry Walker Underground Pty 

Limited 
 HWIO Pty Limited 

Hyatt Regency 
Hotel, 99 
Adelaide Street, 
Perth WA 

From 
11:00am 
(WST) 

12 noon 
(WST) 

Darwin No meetings of the Mining Pool will be 
convened in Darwin.  However creditors 
of all Mining Pool companies are able to 
attend the Darwin venue AND participate 
in the meetings for all the companies in 
the Mining Pool via audio link. 

Crowne Plaza 
Hotel, 32 
Mitchell Street, 
Darwin, NT 

From 
12.30pm 

(CST) 

1:30pm 
(CST) 

Sydney No meetings of the Mining Pool will be 
convened in Sydney. However creditors 
of all Mining Pool companies are able to 
attend the Sydney venue AND participate 
in the meetings for all the companies in 
the Mining Pool via audio link. 

Wesley 
Conference 
Centre, 220 Pitt 
Street, SYDNEY 
NSW 2000 

From 2pm  
(EDST) 

3pm 
(EDST) 

Auckland No meetings of the Mining Pool will be 
convened in Auckland. However creditors 
of all Mining Pool companies are able to 
attend the Auckland venue AND 
participate in the meetings for all the 
companies in the Mining Pool via audio 
link. 

The Offices of 
McGrathNicol+ 
Partners, 18 
Viaduct Harbour 
AUCKLAND NZ 

From 
4:00pm 
(NZT) 

5pm 
(NZT) 

 
Creditors who have lodged a proof of debt and a proxy form (where required), will be entitled 
to vote and ask questions of the Chairman from ANY of the three meeting locations.  

2.3 Submission of proofs of debt and proxy forms 

Creditors who have already lodged a proof of debt for voting purposes do not need to 
complete a new proof unless the amounts due to the creditor have subsequently changed. 
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Creditors are advised that proxies submitted for the adjourned meetings of 8 July 2005 
remain valid for any reconvened meeting.  Accordingly these creditors are not required 
to submit a further proxy.   

Creditors who are unable to attend the meetings and did not submit a proxy for the adjourned 
meetings of 8 July 2005 and wish to be represented should ensure that a proxy form, power of 
attorney or evidence of appointment of a company representative is completed.  Documents 
may be lodged with Computershare prior to the meeting or may be brought to the meeting. 

In accordance with the Act, ALL corporate creditors are required to have submitted a 
proxy should they wish to be represented.  

A formal notice of meeting, proof of debt form and proxy form are included in the pack of 
information sent to creditors with this report. 

Creditors are requested to return the completed proof of debt form and proxy forms to 
Computershare by 12 noon Wednesday 2 November 2005 by: 

 Fax: +61 2 8235 8220; OR 
 Post: Computershare Investor Services Pty Limited 

GPO Box 4195 
Sydney NSW 2001 
Australia 
 

Creditors who require further details should please contact the HWE Creditors Meeting hotline on 
+61 (0) 2 9887 6425. 
 

3. Administration Update 
The Administrators have continued trading the operations of the group whilst pursuing a sale 
strategy for the assets of each entity.   

A number of HWE businesses have been sold during the Administration period to date.  
Detailed below is a summarised receipts and payments for the period of the Administration to 
30 September 2005 summarising the net proceeds from the sale of assets and trading 
received to date.   
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Total Mining Pool Total Non-Core Eltin Total
$000s $000s $000s $000s

ESTATE ACCOUNTS
Asset Realisations
Sale of business (inc termination of contracts) 43,459            69,510            -                 112,969       
Surplus asset sales 10,446            1,545              -                 11,991         
Pre-appointment debtor collections 37,325            20,785            1,185              59,295         
Cash held on appointment 29,321            3,604              -                 32,925         
Trading surplus/(deficit) from Trading Accounts 0 (11,615) -                 (11,615)
Interest received 1,318              1,157              11                  2,486          
Total received from Asset Realisations 121,869          84,986            1,196              208,051       

Costs of realisation
Administrators' remuneration 8,072              1,873              -                 9,945          
Administrators' legal costs 3,645              1,407              -                 5,052          
Agents/valuers fees 10                  23                  -                 33               
Sale advisors' fees 3,349              1,310              -                 4,659          
Employee priority payments 8,075              763                 -                 8,838          
Pre-appointment ransom creditors 9,728              -                 -                 9,728          
Other payments 36,431            -                 -                 36,431         
Intra-group funding 5,532              -                 -                 5,532          
Total costs of realisation 74,842            5,376              -                 80,218         

Net funds available for distribution 47,027          79,611          1,196            127,833       

TRADING ACCOUNTS
Receipts
Post-appointment sales 519,640          50,214            -                 569,854       
Reimbursement of costs from purchasers -                 3,394              -                 3,394          
GST refunded 5,480              219                 -                 5,699          
Estate / third party funding 2,759              11,640            -                 14,399         
Interest received -                 16                  -                 16               
Total trading receipts 527,879          65,483            -                 593,362       

Payments
Post-appointment purchases 276,560          39,333            -                 315,893       
Lease payments 31,947            766                 -                 32,713         
Wages/salaries (inc PAYG, Super, Expenses) 115,555          18,771            -                 134,326       
Capital expenditure 39,126            -                 -                 39,126         
GST paid 16,408            2,144              -                 18,552         
Surplus funds transferred to Estate Account -                 -                 -                 -              
Total trading payments 479,596          61,014            -                 540,610       

Net funds held in trading accounts 48,283          4,469 0 52,752         

TOTAL FUNDS UNDER ADMINISTRATORS CONTROL 95,310          84,080          1,196            180,585       

 

Detailed in sections 3.2 and 3.3 below is a summary of the assets realised and the remaining 
assets to be realised.  To assist creditors these have been summarised in their proposed 
DOCA pools. 

3.1 Administrators Actions to date 

Subsequent to our previous report the Administrators have focused predominantly on the 
following activities; 

 Preparation of detailed financial modelling of HWE Mining contracts to improve 
forecasting and the quality of information available for the bidders for the business; 

 Re-negotiation of non-profitable mining contracts to prevent further dissipation of assets 
and enhance business value; 

 Review and implementation of capital expenditure requirements in the mining business to 
continue to meet contract requirements; 
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 Ongoing discussions with major customers to continue support for the Administration 
process; 

 Realisation of assets on non-continuing mining contracts; 

 Pursuing the sale of international mining assets; 

 Enter into performance-based management retention agreements;  

 Review of ongoing OH&S systems and legislation requirements for disposal of assets; 

 Settlement of disputed civil contracts to recover amounts outstanding and minimise 
creditor exposures; and 

 Attendance to statutory and management reporting of trading results. 

3.2 Realisation of Non-core Assets 

The table below highlights the Cash realisations of Non-Core assets as at 30 September 
2005. 
 

Business Cash Realisations  
($ AUD Equivalent) 

Comments 

Simon Engineering $15.05 million  Sale to Abigroup following 
adjustments for employee 
entitlements assumed. 
   

 Reduction in potential priority 
claims of approximately $5.6million 
following transfer of 1,013 
employees. 

Castlemaine Waste 
Wastewater Treatment  

$1.13million  Sttlement of water treatment plant 
known as Castlemaine.   

Bridge Autos 
 

$12.61 million  Sale of motor vehicle dealership 
  

 Reduction of priority claims of 
approximately $1million following 
transfer of 118 employees 
  

 Trade debtors excluded from the 
sale of approximately $250,000 

Land Assets $416k   The Administrators have 
commissioned valuations and 
entered into negotiations with Joint 
Venture partners for realisation of 
the remaining holdings. 

 
Further assets available for realisation include residual pre and post appointment debtors, 
landholdings, post completion adjustments and balances due under contracts of sale, along 
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with other surplus assets.  The estimated realisable value of remaining assets is 
approximately $12 - $15 million prior to realisation costs. 
 
 

3.3 Realisation of Mining Services Assets  
The Administrators have continued the sale process for HWE’s Mining Services operations.  
This includes HWE’s mining operations in Australia, New Zealand and Jamaica. Macquarie 
Bank are assisting the Administrators as advisors to this sale process.  

Whilst the options for a potential recapitalisation of the mining business were explored, the 
expressions of interest and indicative bids received by the Administrators favoured a trade 
sale of the business. 

Bay way of update, a number of interested parties have submitted bids in accordance with the 
staged bidding process.  Detailed below is the updated sales process timetable: 

Milestone Timing 
Finalise transaction structure and preliminary planning Completed 
Draft Information Memorandum and finalise buyer/investor marketing Completed 
Approach potential buyers/investors Completed 
Distribute Information Memorandum Completed 
Preliminary due diligence Completed 
Indicative bids Received 13/07/05 
Short listing of bidders Completed 
Comprehensive due diligence and site visits Completed 
Final bids due 
Black box due diligence 

Received 30 Sept 2005 
Commenced 13 Oct 2005 

Exchange of Contracts Nov 2005 
Settlement  and Completion End Nov 2005 
 

Whilst offers to date for the HWE Mining are consistent with previous distribution modelling of 
the returns available to creditors, there remain a number of key risks and complexities to be 
overcome to complete the sale process including successful novation of customer contracts 
and leased and financed assets. 

The adjournment sought for Mining Pool companies will assist in minimising some of these  
risks to completing the sale of these assets.  
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3.3.3 Non Continuing Mining - Pool Assets 

The table below highlights the cash realisations of the Mining-Pool assets as at 30 September 
2005. 

Business Cash Realisations  
($ AUD Equivalent) 

Comments 

Termination of Contracts 
- Ashton ($8.8m) 
- Lion Ore ($6.2m) 
- Cadia ($4.7m) 
- NZ ($2.5m) 
- Other Surplus Assets 
($7.6m) 

$29.91million  Proceeds received from sale of 
plant and equipment following 
termination of non-continuing 
mining contracts. 

HWE NT Civil 

 

$2.06million  Sale to MacMahon Contractors Pty 
Limited. 

 
 Reduction of priority claims of 

approximately $2million following 
transfer of 84 employees 

HWE WA Civil $500k  Novation of contracts still subject to 
negotiation.   

 Estimated proceed of up to 
$1million may be received 

NZ Civil Proceeds not yet 
received 

 Participation in the Springhill civil 
project in joint venture with 
Multiplex. 

 
 Share of profit generated from Joint 

Venture prior to tax (NZ$6.6million) 

African Mining Services 
(“AMS”) – Ghana 

$2.2million  Mining pool proceeds from the sale 
of 50% joint venture share to 
Ausdrill 

PT HWE Indonesia $7.37million  Mining Pool proceeds from the sale 
of interest in the KPC project 

HWE Jamaica $11.1million  Mining pool proceeds from the sale 
of surplus equipment and recovery 
of loans. 

Ore Beneficiation Plant  
 

 Documentation required to 
complete this transaction is being 
finalised, and completion expected 
in mid-October. 

 
The principle asset yet to be realised is the Mining Services business, however we have not 
disclosed the value of this asset in order to avoid prejudicing the ongoing sale process.   
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In addition further assets not associated with the sale of the Mining Services business, 
including debtors, balances due under contracts of sale, cash held by domestic banks to 
collateralise certain guarantee exposures and other sundry assets will be realised.  The 
estimated realisable value of remaining assets is approximately $25 - $30 million prior to 
realisation costs.  This estimate excludes the anticipated proceeds of the sale of the Mining 
Services Business as not to prejudice the sale. 
 

3.4 Conclusions  

 
The value achieved for realisations to date have generally been at a premium to initial 
estimates as a result of the following key factors: 
 
 Businesses have been sold on a going concern basis, with the Administrators receiving 

value for novation of customer contracts; 
 
 Sales have limited the companies’ exposure to liabilities for capital expenditure, lease 

liabilities and potential damages claims arising from customers contracts; 
 
 The value of working capital including debtors and work in progress has been preserved 

by renegotiating unprofitable contracts; and 
 
 Sales have resulted in reduction in priority claims against the companies through 

transmission of employees. 

4. Creditor Claims Review 

4.1 Overview 

Since appointment of the Voluntary Administrators on 31 January 2005, creditors have been 
invited to submit details of their claims for consideration for voting purposes by the 
Administrators. 

As Administrators, we have not formally called for proofs and as such have not adjudicated on 
claims other than for the purposes of voting. 

The Administrators have undertaken a review of all creditors claims received to date in 
anticipation of the companies executing a DOCA.  The results of this review have been 
incorporated into our estimated modelling of the returns to creditors.  From reviews conducted 
to date, the creditor values are largely in line with or less than those estimated in the Report as 
To Affairs (“RATA’s”) prepared by the directors.  A summary of these RATA’s was annexure to 
our previous report. 

Additionally, the Administrators have been attending to the settlement of disputes, which  have 
principally arisen from contracts with former customers of the company.  As these disputes are 
settled, creditor balances will fluctuate with either the admission of claims, or a reduction in 
claims by banking and financial institutions upon return of bank guarantees.  This process is 
ongoing. 
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4.2 Shareholders Claims 

In recent weeks a decision in the Federal Court in the Sons of Gwalia administration ruled that 
a certain shareholder was able to rank equally with unsecured creditors in respect of losses 
suffered from shares purchased on-market, where the shareholder relied on information which 
the court considered deceptive and misleading.  The Administrators expect this decision will 
be appealed.  This decision does not automatically entitle all shareholders to rank as 
unsecured creditors. 

Creditors should note that there is currently no framework for assessing shareholder claims, 
however the decisions to date suggest that as a minimum the shareholder must prove that 
they have been misled, and demonstrate that the losses they incurred in owning shares arose 
directly from their reliance on misleading information. 

5. Options available to creditors 

5.1 Summary 

Pursuant to section 438A of the Act, we are required to provide creditors with a statement of 
our opinion about each course of action that creditors are entitled to vote upon at the 
reconvening of the adjourned meetings on 3 November 2005.  The options available to 
creditors of each company are as follows: 

 To end the Administration and return the company to the control of its directors; or 

 To pass a resolution to wind the company up; or 

 To resolve that the company should execute a Deed of Company Arrangement (“DOCA”) 
proposed at the meeting. 

Following an Order from the Court, creditors of the Mining Pool Entities are also entitled to 
adjourn the meeting for up to a further sixty (60) days, however creditors of Non-Core Entities 
and Eltin must resolve the future of those Companies at these meetings.  The creditors of 
Cockatoo, have the option to resolve the future of the company or adjourn for a period of upto 
a further sixty (60) days.  

In our opinion, it is in the best interests of all creditors that each company in the HWE 
Administration Group ultimately enter into a DOCA.  However at this stage we consider that it 
is in the creditors’ best interest to resolve that the meetings of the Mining Pool Companies be 
adjourned for a period of up to a further sixty (60) days in order to align the sale process for 
these assets with the Administration process.   

A detailed discussion of each option was set out in our previous report of 24 June 2005.  A 
summary of the key issues is set out below, together with an outline of the proposed DOCAs. 
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5.2 Administration of a company to end 

Creditors may resolve that the Administration of a company should come to an end, following 
which control of the relevant company will be returned to its Directors. 
 
For the majority of entities within the HWE Administration Group there is no justification for this 
course.  It is clear that the majority of the Group entities are insolvent and it would be improper 
to return insolvent companies to the control of their Directors.  Accordingly, in our opinion it is 
not in the interests of creditors to end the Administration. 

 

5.3 Passing a resolution for the winding-up of a company 

An Administrator would usually recommend liquidation of an insolvent company to creditors in 
the absence of a DOCA. An Administrator may also recommend liquidation in preference to a 
DOCA if there is a likelihood that recoveries in the liquidation, including from actions which are 
only available to a liquidator (for example, from voidable transactions or actions against 
directors for insolvent trading) may improve the return to creditors in comparison to the return 
expected under a DOCA.   

Our previous report outlined the Administrators’ conclusion that the prospects of any 
recoveries from voidable transactions or insolvent trading actions were minimal.  Moreover, 
the appointment of a Liquidator to the Mining Pool Entities is likely to significantly diminish the 
pool of assets, in particular: 

 Liquidation will be significantly more costly in the administration and management of 
creditor claims, because separate proof of debt admission processes, accounts and 
distributions would need to be undertaken for each HWE Administration Group entity; 

 In the event that Financial Creditors are paid in full, liquidations will require a complex 
and costly process to determine the rights of subrogation and co-contribution available to 
Guarantor Companies in respect of amounts they have paid to Financial Creditors under 
their guarantees; and 

 Likely to lead to a reduction in the going concern value of the HWE Mining Services 
business, reducing the pool of funds available for distribution to creditors. 

Should all companies proceed into liquidation, the likely returns to creditors are as follows: 

 Priority creditors  100 c/$ 

 Financial Creditors  80-85 c/$ 

 Banks holding bilateral guarantees 80-100 c/$ 

 Class Order creditors  40-45 c/$ 

 All other creditors  0-8 c/$ 



 HWE Administration Group (Administrators Appointed) 
 Report to Creditors  
 17 October 2005 

 18 

 

HWE05C-supplementary439AReportv3-R1010-BB.doc 

5.4 Execution of a Deed of Company Arrangement 

As detailed in our previous report, in our opinion it is in the best interests of creditors 
of all companies in the HWE Administration Group to ultimately enter into a DOCA in 
substantially the form proposed by the Administrators.    

The key objectives of the proposed DOCAs are as follows: 

 Provide an enhanced return to creditors of all companies in the HWE Administration 
Group; 

 Reduce the costs of the Administration by simplifying the process of proving claims and 
making distributions; 

 Retain maximum flexibility in the sale of HWE Mining, including the ability to sell the 
shares in one or more HWE Administration Group entities; and 

 Accelerate the timing of interim distributions to creditors. 

Should creditors resolve that the companies execute a DOCA, the companies must execute 
the DOCA within twenty-one (21) days of the resolution.  During this period the companies 
remain in Voluntary Administration. Should the company fail to execute the DOCA, the 
companies automatically proceed into Liquidation.  At the reconvened meetings on 3 
November 2005, we only propose to put the resolution and recommendation that the Non-
Mining Pool companies execute a DOCA.     
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5.5 Proposed Deeds of Company Arrangement 
Below is an updated table of estimated returns which is contrasts to our previous estimates. 
   
   Report dated 8 July 2005   Current estimate 

   Liquidation   
Group 
DOCA   Liquidation  Group DOCA 

   
% 
distribution   

% 
distribution   % distribution % distribution 

Mining Pool               
Class order               
Henry Walker Eltin Group  32.2%   55.8%   40-45%  55-70% 
Henry Walker Eltin Contracting 32.2%   55.8%   40-45%  55-70% 
Henry Walker Environmental 32.2%   55.8%   40-45%  55-70% 
Henry Walker Underground 32.2%   55.8%   40-45%  55-70% 
HWIO    32.2%   55.8%   40-45%  55-70% 
                
Other Mining Pool               
HWE Cockatoo  1.9%   55.8%   2%  55-70% 
Eltin Underground  0.0%   55.8%   0%  55-70% 
Eltin Surface Mining  5.8%   55.8%   6%  55-70% 
                
Non-core                
Bridge Auto   5.3%   10.0%   7%  10-19% 
Bulumba   1.0%   10.0%   1%  10-19% 
Capnorth   0.0%   10.0%   0%  10-19% 
Castlemaine   9.9%   10.0%   10%  10-19% 
Dover   100.0%   100.0%   100%  100% 
HWE Civil   0.0%   10.0%   0%  10-19% 
HWE Finance  18.5%   20.0%   19%  20% 
HWE Land   2.5%   10.0%   3%  10-19% 
HWGL Services  0.0%   10.0%   0%  10-19% 
Inventive   0.0%   10.0%   0%  10-19% 
LSM Projects  0.0%   10.0%   0%  10-19% 
Northaust   100.0%   100.0%   100%  100% 
Simon Australia  4.2%   10.0%   8%  10-19% 
Simon Holdings  0.0%   10.0%   0%  10-19% 
ACN 009 366 036  63.5%   100.0%   100%  100% 
Eltin Open Pit  0.0%   10.0%   0%  10-19% 
Castleton   0.0%   10.0%   0%  10-19% 
Eltin International  5.8%   10.0%   6%   10-19% 

 

 
The increase in estimated distributions to creditors is attributable to the following key issues: 

Non-Core Pool 

 Improved debtor collection in both Simon Engineering and Bridge Autos; 

 Losses incurred in trading the Bridge Autos, Simon Engineering and Water Treatment 
businesses being less than previously anticipated; 
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 The estimated level of creditor claims in Non-Core entities is likely to be lower than 
previous estimates; and 

 Better than expected returns from International assets. 

Mining Pool  

 Increased realisations from the anticipated sale of the Ore Beneficiation Plant; 

 Increased realisations from the Multiplex Joint Venture in New Zealand; 

 Sale of surplus mining assets following the termination of contracts; 

 Better than expected collection of HWE Mining debtors; and 

 Following our efforts to stabilise the business of HWE Mining, it is now trading profitably 
and offsetting earlier losses. 

5.6 Summary of Proposed Deed of Company Arrangement 

In our opinion it is in the best interests of creditors of the HWE Administration Group entities 
for the HWE Administration Group entities to enter into a DOCA. Accordingly, DOCAs have 
been prepared by the Administrators to be tabled at the second creditors meeting on 3 
November 2005, which the Administrators recommend all Non-Core Entities should execute 
(“the Non-Core DOCA”) for reasons discussed below.  

We also consider it in the interests of the creditors of Eltin and Cockatoo that they enter into 
separate DOCAs (“the Eltin DOCA” and “the Cockatoo DOCA”).  Details of the Eltin DOCA are 
provided in the original Deed Proposed attached as appendix AF to our previous report. 

A further update providing a summary of the proposed Cockatoo DOCA will be circulated to 
creditors of HWE Cockatoo Pty Limited prior to the reconvened meeting of 3 November 2005.  
We note that the only creditors of HWE Cockatoo Pty Limited appear to be Financial Creditors 
and the joint venture partner.  All trade creditors were processed through HWE Contracting 
Pty Limited.   Alternatively, the orders received from the Court allow for a further extention of 
the convening period inline with the Mining Pool. 

A further DOCA, which is linked to the Non-Core and Cockatoo DOCAs, will be proposed for 
the Mining Pool Companies at the reconvened meetings for creditors of those companies. 

Key objectives 

The Non-Core DOCA has been drafted having regard to the following key issues: 

 The objective of enhancing returns to all creditors;  

 Preserving the effect of the guarantees executed by the Guarantor Companies in favour 
of the Financial Creditors; and  
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 Dealing with the potential complexity of any future rights of subrogation and co-
contribution. 

Release and substitution of creditor claims 

The proposed DOCA effectively bars all creditor claims against the Non-Core entities and 
substitutes them with a claim of equal value against the assets of the Non-Core Deed Fund 
created in the HWE Administration Group, which enables us to pool all of the Non-Core 
Entities’ liabilities in a single Deed Fund, resulting in a more streamlined and cost-effective 
claims management process. 

Assets to remain in existing entities 

The Non-Core DOCA contemplates that the assets of each Non-Core entity will remain in 
those companies until such time as they are sold.   

Upon a sale of any assets of a Non-Core Entity, the sale proceeds will be deposited in the 
Non-Core Deed Fund with Henry Walker Eltin Group Limited and held as part of the Deed 
Fund pending distribution to the various classes of creditors in accordance with the distribution 
profile set out below. 

Creation of Creditor Classes 

The Non-Core DOCA recognises that creditors would have a range of different rights to claim 
against the assets of those entities in a liquidation.  For example: 

 Financial Creditors would, subject to their various guarantees, be entitled to prove their 
full claims in the estates of multiple Non-Core entities by virtue of the guarantees 
provided by the Guarantor Companies; 

 Trade creditors would be restricted to claiming against the assets of the company to 
whom they are a creditor; and 

 Certain inter-company claims would be entitled to prove in a liquidation. 

We have sought to address this issue by creating separate classes of creditors who will have 
different rights to claim against the assets of the Non-Core Entities.  The creditor classes are 
as follows: 

 Priority Creditors; 

 Financial Creditors; 

 Non-core Trade Creditors; and 

 Solvent Entity Trade Creditors. 

Our earlier report provides a full list of definitions that are used when discussing the proposed 
Deeds of Company Arrangement and the options available to creditors. 
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Rights to claim against the Asset Pools 

Realisations from each asset pool will be distributed in a formula prescribed in the Non-Core 
and Group DOCAs.  The formula for distribution recognises the rights of different creditor 
classes, seeks to pre-empt potentially complex subrogation issues and provides an 
accelerated and enhanced return to creditors. 

The table below summarises the proposed distribution of the Asset Pools of the Non-Core and 
Group DOCAs: 

 

 Mining Pool Assets  Non-core Assets  

Priority Creditors Will be paid in full Will be paid in full 

Financial Creditors Will receive pro-rata distributions 
based on the total of admitted 
Financial Creditor and Mining 
Pool Trade Creditor claims, after 
payment of Priority Creditors 

Receive all surplus funds after 
payment of Priority Creditors and 
fixed distributions to Non-core 
Trade Creditors and Non-
guarantor creditors 

Mining Pool Trade 
Creditors 

Will receive pro-rata distributions 
based on the total of admitted 
Financial Creditor and Mining 
Pool Trade Creditor claims, after 
payment of Priority Creditors 

No right to claim in this Asset 
Pool 

Non-core Trade 
Creditors 

No initial right to claim in this 
Asset Pool until Financial 
Creditors are paid in full 

Should Financial Creditors 
receive full payment of their 
claims, Non-Core Trade Creditors 
will be entitled to claim against 
surplus funds held in the Mining 
Pool. 

A fixed sum of approximately 
$2.8m will be allocated, that 
based on current information will 
provide a fixed distribution of 10 
c/$ to non core trade creditors 
and 20 c/$ to creditors of HWE 
Finance Pty Ltd. 

 

Solvent Entity 
Creditors 

No right to claim in this Asset 
Pool 

Receive payment in full together 
with statutory interest 

 
In the event that Financial Creditors are paid in full, the Group DOCA contemplates that Non-
core Trade Creditors will be permitted to claim against the Mining Pool Assets.  The balance of 
funds remaining from realisation of the Mining Pool Assets after Financial Creditors are paid in 
full would be distributed pro-rata between the remaining claims of Mining Pool Trade Creditors 
and Non-core Trade Creditors. 
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Anticipated return to Creditors 

The sale price ultimately achieved for HWE Mining is the single largest influence on the 
ultimate outcome for creditors of the HWE Administration Group.  The returns indicated below 
are indicative only and may vary within the range estimated. 

Priority Creditors - Under the Group and Non-Core DOCAs, the claims of Priority Creditors 
will be paid in full.   

Financial Creditors - Under the Group and Non-Core DOCAs, Financial Creditors are likely 
to be paid in full. 

Mining Pool Trade Creditors – Under the Group DOCA, Mining Pool Trade Creditors are 
likely to receive 55-70c/$. 

Non-core Trade Creditors – Under the Non-Core DOCA, Non-core Trade Creditors will 
receive a distribution estimated to be 10c/$, except for HWE Finance creditors, who will 
receive a distribution estimated to be 20c/$.  Should Financial Creditors be paid in full, the 
Group and Non-Core DOCAs will provide that Non-Core Trade Creditors will be entitled to 
share in any surplus funds in the Mining Pool 

Solvent Creditors – Under the Non-Core DOCA, creditors of non-guarantor entities will be 
paid in full. 

Advantages of a DOCA 

The key advantages of the DOCAs proposed by the Administrators include: 

 The Group DOCA will facilitate a sale of HWE Mining that is likely to generate increased 
realisations compared to those achievable in a liquidation; 

 They provide a framework to enable creditors of the HWE Administration Group to share 
in the potential upside of a successful of HWE Mining; 

 They remove the complexity of having to resolve potential subrogation and inter-company 
claims; 

 They will provide simplicity in managing claims and distributing realisations by pooling 
asset realisations and creditor claims into Deed Funds; 

 They will reduce the costs associated with administering 26 separate liquidations; 

 They are likely to result in increased realisations to all creditors of the HWE 
Administration Group; and 

 They will accelerate the timing of interim distributions to creditors. 

We do not consider there are any disadvantages to the DOCA strategy.  
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Monitoring and reporting arrangements 

We propose that the monitoring and reporting arrangements are the same as those outlined in 
our earlier report. 

Administrators Remuneration  

The Administrators propose to be remunerated on the basis of time incurred charged at scale 
rates appropriate to the skill and experience of the personnel involved. The Administrators 
propose hourly rates that represent a 15% discount to the standard rates charged by 
McGrathNicol+Partners’.   Further information on this issue will be provided to creditors at the 
meeting. 

We intend to approach the Federal Court to obtain directions as to the future approval of our 
remuneration under the proposed DOCA. We will request that the Court make an order 
conferring upon the DOCA Creditor Committees the power to approve the Administrators 
remuneration for all entities. 

View of Committees 

We note that in a meeting of the committees on 7 October 2005, the DOCA proposals were 
tabled and discussed. At the meeting, creditors indicated they did not object to the objectives 
of the DOCA. 

Timing of distributions 

The Administrators intend to call for formal proofs of debt within 30 days of executing each 
DOCA, with a view to adjudicating claims and paying an interim distribution as soon as 
possible. The timing of further distributions (whether a second interim distribution or a final 
distribution) will depend upon the timing and nature of the sale of HWE Mining. 

Release of entities from the DOCA 

In the event of the sale of the shares of certain companies within the HWE Administration 
Group, those entities will no longer remain parties to the DOCA. 

Termination of the DOCA 

The DOCAs will terminate once all of the Mining Pool Assets and Non-core Assets have been 
sold and the proceeds distributed to creditors in accordance with the terms of the DOCA. 
Upon termination, the Deed Administrator will apply to have all of the companies in the HWE 
Administration Group dissolved. 

Failure of the DOCA 

In the event that any of the terms of the DOCA are breached, or become inoperable, a 
meeting of creditors will be convened to vote on whether: 
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 The DOCA should be varied such that it can continue in operation; or 

 Resolutions should be passed to wind up some or all of the HWE Administration Group 
companies. 

6 Administrators’ remuneration 

6.1 Administrators’ remuneration approved by Committees of Creditors 

As outlined in our previous report to creditors, the Administrators sought Orders from the Court 
authorising the creditors’ committees to approve the Administrators’ remuneration by 
resolution passed at meetings of the relevant company’s creditors’ committee.  The orders 
sought were granted on Thursday 31 March 2005 for the following companies: 

 Henry Walker Eltin Group Ltd 
 Bulumba Pty Ltd 
 Capnorth Developments Pty Ltd 
 HWE Finance Pty Ltd 
 HWE Land Pty Ltd 
 HWGL Services Pty Ltd 
 HWIO Pty Ltd 
 Inventive Pty Ltd 
 Simon Engineering (Australia) Pty Ltd 
 Simon Engineering (Australia) Holdings Pty Ltd 
 Bridge Autos Pty Ltd 
 Eltin Surface Mining Pty Ltd 
 Henry Walker Eltin Contracting Pty Ltd 
 

Orders were not obtained for the other 13 entities, as committees were not established.  
These entities are: 

 Castlemaine Wastewater Treatment Pty Ltd 
 HWE Civil Pty Ltd 
 LSM Projects Pty Ltd 
 Northaust Auto Hire Pty Ltd 
 Dover Investments Pty Ltd 
 ACN 009 366 036 Pty Ltd 
 Castleton Pty Ltd 
 Eltin International Pty Ltd 
 Eltin Open Pit Operations Pty Ltd 
 Eltin Underground Operations Pty Ltd 
 Henry Walker Environmental Pty Ltd 
 Henry Walker Underground Pty Ltd 
 HWE Cockatoo Pty Ltd 

ASIC and creditors were also notified of the application seeking these orders and no 
objections were raised. 
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In accordance with the Order, the following information was provided to the committees: 

 Details of staff classification, hourly rate and hours charged by each staff member; 
 A description of the tasks completed by each staff member; and 
 Details of the skills relevant to each staff classification. 
 

The Administrators have obtained fee approval by the respective creditors’ committees for the 
period 1 February 2005 to 2 September 2005. The total fees approved at the meetings has 
been $10,365,309 plus GST, as set out in the table below:   

Company 

1 February  to 
29 April

$ 

30 April to 2 September 
$ 

Total

$ 
HWE Group 806,721 589,935 1,396,656 
Bulumba 26,349 28,043 54,392 
Capnorth 4,199 6,646 10,845 
HWE Finance 137,238 17,789 155,027 
HWGL Services 2,562 5,053 7,615 
HWIO 2,562 5,009 7,571 
Inventive 3,022 5,125 8,147 
Simon Holdings 7,980 3,373 11,353 
Simon Engineering 841,038 548,002 1,389,040 
Bridge Autos 182,736 140,840 323,576 
HWE Land 62,622 75,854 138,476 
Eltin Surface Mining 12,202 29,338 41,540 
HWE Contracting 2,412,274 4,408,797 6,821,071 
Total 4,501,505 5,863,804 10,365,309 

 

These fees are based on the discounted hourly rates notified at the meetings of creditors held 
on 8 February as follows: 

 
We note that the rates utilised for McN+ staff and partners from the Perth and Brisbane offices 
are lower than the rates set out above, and the lower rates have been utilised in respect of 
those partners and staff. 

Table of hourly rates 
Staff classification Standard 

$/hr 
HWE 

Administration 
(15% discount) 

$/hr 
Partner 550 467.50 
Director 450 382.50 
Senior Manager 400 340 
Manager  300 - 350 255 – 297.50 
Assistant Manager 250 212.50 
Senior Accountant 200 170 
Accountant 160 136 
Undergraduate 110 93.50 
Secretary 130 110.50 
Clerk 95 80.75 



 HWE Administration Group (Administrators Appointed) 
 Report to Creditors  
 17 October 2005 

 27 

 

HWE05C-supplementary439AReportv3-R1010-BB.doc 

6.2 Administrators’ remuneration to be fixed 

6.2.1 Entities with no committees of creditors 

At the reconvened meetings on 3 November 2005, the Administrators will seek approval of 
their remuneration based on time calculated in accordance with rates set by 
McGrathNicol+Partners and disclosed at the first meeting of creditors on 8 February 2005, for 
those 13 entities where committees of creditors have not been constituted. A summary of work 
performed during the administration, along with details of professional fees accrued will be 
available at the meeting. The table below summarises the remuneration that will be sought for 
the 13 entities without creditors’ committees: 

Company 

1 Feb to 
2 Sept

$ 

3 Sept to
3 Nov

$ 

Total

$ 
 (29 wk actual) (9 wk est) (38 wk est) 
Castlemaine 69,381 7,982 77,363 
HWE Civil 13,196 1,097 14,293 
LSM Projects 6,568 1,097 7,665 
Northaust Auto 8,335 1,097 9,432 
Dover Investments 71,021 23,331 94,352 
ACN 009 366 036 17,099 36,134 53,233 
Castleton 8,588 1,156 9,744 
Eltin International 133,895 24,616 158,511 
Eltin Open Pit 8,577 1,097 9,674 
HWE Cockatoo 24,908 1,649 26,557 
Total 361,568 99,256 460,824 

It is the intention of the Administrators to seek approval of these fees for these periods in the 
event a DOCA is executed. 

Detailed information will be provided to the creditors of these entities for consideration prior to 
the reconvened meetings and will also be available at the meetings, in respect of 
remuneration sought to 3 November 2005.  

7. Creditors’ committees and committees of inspection 
The committees continue to work well and comprise a cross-section of suppliers, employees, 
unions, financiers and government authorities. 

The committees of creditors appointed to the companies of the Non-Core pool, at the first 
meeting of creditors automatically cease to have effect upon the following: 

 Passing of a resolution by creditors that the companies be wound up; 

 Upon the execution of the Deed of Company Arrangement; or, 



 HWE Administration Group (Administrators Appointed) 
 Report to Creditors  
 17 October 2005 

 28 

 

HWE05C-supplementary439AReportv3-R1010-BB.doc 

 Passing of the resolution that the administration should end. 

In the event that creditors resolve any of the companies execute a Deed of Company 
Arrangement, then the Act provides that new creditors’ committees may be formed. In the 
event that creditors resolve that any of companies be wound up, then the Act provides that 
committees of inspection may be formed. In both circumstances, a committee may be useful 
to provide the Administrator or Liquidator with a sounding board as to likely creditor views, and 
in approving any matters which require authorisation by the committee, creditors or the Court.  
In particular we propose to approach the Court seeking an Order that the DOCA committees 
be entitled to fix the Deed Administrators’ remuneration. 

At the reconvened second meeting, creditors will be invited to consider whether committees 
should be formed, and if so, to nominate members. 

As we have set out in the previous section, the Administrators will be proposing a DOCA and 
creditors may be invited to form committees at the reconvened second meeting to assist the 
Deed Administrators in administering the DOCA. One committee will be formed by creditors of 
the Mining Pool entities, and another by creditors of the Non-Core entities. 

Any creditor aware of any material misstatement or omission in this report should contact the 
HWE creditors hotline on (02) 9887 6425. 

 

  

S B Kershaw 
Administrator 

J D Hayes 
Administrator 
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