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Report Glossary
Administrators

Barry Kogan and Kathy Sozou of McGrathNicol

AC

And Chill Pty Ltd (Administrators Appointed)

ACHC

And Chill Home Cleaning Pty Ltd

ACHS

And Chill Home Styling Pty Ltd

ACPM

And Chill Property Management Pty Ltd (Administrators Appointed)

Act

Corporations Act 2001 (Cth)

ATO

Australian Taxation Office

Appointment

The appointment of the Administrators to AC and ACPM on the Appointment Date

Appointment Date

28 June 2019, being the date of the Administrators’ appointment to AC by the sole
Director and to ACPM by a secured creditor, PFG

ARITA

Australian Restructuring, Insolvency and Turnaround Association

ASIC

Australian Securities and Investments Commission

COI

Committee of Inspection

Creditors

Creditors of AC and ACPM

Director

Callum Forbes

DIRRI

Declaration of Independence, Relevant Relationships and Indemnities

DOCA

Deed of Company Arrangement

First Meetings of Creditors

The first meetings of creditors of the Companies held concurrently on 10 July 2019

Former Director

Jeffrey Feng

FY1X

Financial year ending 30 June 201X

IP

Intellectual Property

IPR

Insolvency Practice Rules (Corporations) 2016

Licensee

Licensed Real Estate Agent, being the Former Director

OFT

Office of Fair Trading

PFG

Partners For Growth V, L.P.

PAYG

Pay As You Go withholding taxation

Previous Director

William Hade, director of AC from 16 March 2017 to 22 February 2019

PPSR

Personal Property Securities Register

ROCAP

Report On Companies Affairs & Property, Form 507

Relation Back Day

The Appointment Date

Report

This Report to Creditors, pursuant to section 75-225 of the IPR

Second Meetings of Creditors

The second meetings of creditors of the Companies to be held on 2 August 2019

SPS

Swiftly Property Services Pty Ltd

Secured Creditor

The secured parties as set out at Section 4.7.4 of this Report

the Companies

AC and ACPM

the Group

AC, ACHC, ACHS, ACPM and SPS
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Executive summary
This section aims to provide Creditors with answers to key questions they may have in relation to the
administration, the Administrators’ findings and other contents of this Report.

Question
What is the purpose of this
Report?

Answer
This Report provides Creditors with details of the business, property, affairs and
financial circumstances of AC and ACPM in preparation for the Second Meetings
of Creditors to be held on 2 August 2019.
This Report also informs Creditors about the investigations undertaken by the
Administrators, and the Administrators’ opinion and recommendation on each of
the options available to Creditors to vote on at the Second Meetings of
Creditors.

What is the Second Meeting of
Creditors?

At the Second Meetings of Creditors, Creditors decide the future of the
Companies.
The options available for Creditors to vote on are whether the Companies should
be returned to the control of the Director, enter into liquidation or enter into a
DOCA (if one is proposed). Creditors also have the option to resolve that the
Second Meetings of Creditors be adjourned for up to 45 business days.

What do the Administrators
recommend Creditors vote for
at the Second Meetings of
Creditors and why?

As the Companies are insolvent and no DOCA has been proposed, there are no
alternatives other than for the Companies to be placed into liquidation.

Where and when are the
Second Meetings of Creditors?

The Second Meetings of Creditors of AC and ACPM have been convened to be
held on 2 August 2019 at 2.00pm AEST at ‘Pacific Room’, Wesley Conference
Centre, 220 Pitt Street, Sydney NSW 2000.

Who are And Chill’s Creditors?

The Creditors of the Companies include the Secured Creditor, PFG, former
employees, unsecured creditors (including property owners, suppliers and
tenants) and statutory bodies. Amounts owing to Creditors are in excess of
$3.6m.

What assets does And Chill
have to enable funds to be
paid to Creditors?

The Companies have no tangible realisable assets. Consequently, the ability to
enable a distribution to be made to any class of Creditors is wholly dependent
on recoveries made by a Liquidator (e.g. through litigation), if appointed.

What did And Chill do?

The Companies were part of a group which operated a short-term property
management business and traded as ‘And Chill’.
Property owners would appoint And Chill to utilise online platforms such as
AirBnB and Expedia to rent out the properties.
AC managed the interactions with online platforms and was the entity
responsible for sales and marketing. AC engaged related entities (not subject to
our appointment) to provide ‘add on’ services such as home styling and cleaning.
ACPM held managing agency agreements with landlords.
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Question
What actions have the
Administrators taken to date?

Answer
The Administrators have attended to the following:


ceased trading the business on appointment including the termination of all
staff;



notified and liaised with booking platforms to remove property listings;



notified property owners;



notified and liaised with all known creditors, major financial institutions,
statutory bodies, including the Department of Fair Trading (QLD & NSW
offices) and tribunal bodies including Fair Work Commission, NSW Civil
Administrative Tribunal (NCAT) and Victoria Consumer Affairs;



engaged MC Rent Roll to assist in attempting to sell the Companies’ IP (a
sale could not be achieved);



conducted preliminary investigations into the affairs of AC and ACPM;



convened and held the first meeting of creditors;



prepared this report; and



complied with statutory obligations.

What does the Director of And
Chill attribute the failure of the
business to?

The Director of AC has, to date, not formally advised the Administrators as to the
reasons he believes AC failed.

Why do the Administrators
believe And Chill failed?

The Administrators believe AC and ACPM failed due to a variety of factors
including operating losses, poor financial controls and an inability to raise further
funding.

Similarly, the Former Director of AC and ACPM has, to date, not formally advised
the Administrators as to the reasons he believes AC and ACPM failed.

There are also allegations of misappropriation of funds which may have
contributed to the failure. These are detailed in Section 8 of our Report.
What investigations have the
Administrators undertaken?

The Administrators’ investigation has been impeded due to the limited cooperation of the Director and poor quality books and records.
The Administrators have undertaken preliminary investigations including
reviewing transactions from Xero and bank statements. We have also liaised with
a number of parties including former employees, property owners, tenants, PFG
and creditors generally.
Based on the Administrators’ preliminary investigations, we are of the opinion
that the Director and Former Director did not comply with section 286 of the Act,
the requirement to maintain adequate books and records. Consequently, there is
a presumption of insolvency argument available to a Liquidator, if appointed.
The Director and Former Director may have also contravened state based
property legislation and the Act.

What was the outcome of the
sale process undertaken by the
Administrators?

A sale process was undertaken by the Administrators, in an attempt to realise
value in the Companies’ IP (i.e. primarily the customer list). We were unable to
achieve a sale due to the inadequacy of the Companies’ books and records.

Has a DOCA been proposed?

No DOCA has been proposed at the date of this Report.
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Question
Will employees be paid their
outstanding entitlements?

Answer
AC was the employing entity. We understand that there were other employing
entities in the Group which are not subject to our appointment.
There are currently insufficient assets for employees to be paid their outstanding
entitlements.
In a liquidation, most employees would be entitled to claim a significant portion
of their entitlements through the Fair Entitlements Guarantee scheme (FEG), a
government funded compensation scheme that assists employees of companies
that are being wound up.
Outstanding superannuation contributions are not covered by FEG and FEG
assistance is not available to non-Australian resident employees. Certain other
caps also apply. FEG payments can take up to six months to be processed,
depending on the circumstances.

Will the Secured Creditor be
repaid their debt?

There are currently no tangible assets to be realised for the benefit of the
Secured Creditor. Any recoveries to the Secured Creditor will be dependent on
recoveries made in a liquidation.

Apart from employees, will
unsecured Creditors be paid a
dividend?

As the Companies have no material tangible assets, in a liquidation, any return to
unsecured Creditors is dependent on Liquidator recoveries (i.e. unreasonable
directly related transactions, unfair preference or insolvent trading) which are
uncertain and dependant on funding. Further investigation is subject to funding
becoming available.

Will landlords be repaid?

Landlords are unsecured creditors and therefore comments relating to unsecured
creditors apply to landlords as well. Notwithstanding this, landlords may have the
ability to make claims against their respective state based property compensation
funds. This is discussed further in Section 4.10.

Where can Creditors get more
information?

Creditors requiring further information should please visit our website
www.mcgrathnicol.com/creditors/chill-pty-ltd/ in the first instance or email
andchill@mcgrathnicol.com if you have further queries.
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Introduction
This section outlines the statutory details regarding the Administrators’ Appointment, the details of the First and
Second Meeting of Creditors and the purpose and content of this Report.

Appointment
The Administrators were appointed Joint and Several Administrators of AC and ACPM on 28 June 2019, the Appointment
Date.
The Administrators were appointed to AC by resolution of the Director pursuant to section 436A of the Act.
The Administrators were then appointed to ACPM, by PFG pursuant to section 436C of the Act.

Object of administration
In an administration, administrators are empowered by the Act to assume control of an insolvent company, superseding
the powers of the company’s directors and officers, to manage the company’s affairs and deal with its assets in the
interests of its Creditors.
The objective of a voluntary administration is to maximise the prospects of a company continuing in existence in whole or
in part or, if that is not possible, to achieve a better return to creditors than would be achieved by the immediate
liquidation of the company.
During an administration, there is a moratorium (i.e. a freeze) over most pre-administration creditor claims.
Administrators are required to investigate the company’s affairs and report to creditors on the administrator’s opinion as
to which outcome of the administration process is in the creditors’ best interests, in order to inform and assist creditors
prior to voting at the second meeting of creditors.

First Meetings of Creditors
Section 436E of the Act requires the Administrators to convene a first meeting of creditors within eight business days of
being appointed.
The First Meetings of Creditors were held on 10 July 2019 where there were no nominations to appoint an alternative
administrator and no COI was formed.

Second Meetings of Creditors
The purpose of the Second Meetings of Creditors is for Creditors to:


decide on the future of AC and ACPM, with the options available to Creditors being whether the Companies should:


be returned to the control of the Director;



enter into liquidation;



enter into a DOCA (at this stage, no DOCA has been proposed); or



if Creditors do not wish to make an immediate decision, the meetings can be adjourned for up to 45
business days;



consider and, if thought fit, approve the remuneration of the Administrators; and



if Creditors resolve that the Companies should enter liquidation:


consider and, if thought fit, approve the future remuneration of the liquidators;



consider the appointment of a COI (for the purposes of a liquidation);



consider authorising the liquidators to compromise debts of the Companies pursuant to section 477(2A)
of the Act; and



consider authorising the liquidators to enter into agreements that may take longer than three months to
complete pursuant to section 477(2B) of the Act.
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The Second Meetings of Creditors for AC and ACPM have been convened to be held on 2 August 2019 at 2:00pm AEST
at ‘Pacific Room’, Wesley Conference Centre, 220 Pitt Street, Sydney NSW 2000.
Additional details of the Second Meetings of Creditors can be found at Section 14 of this Report, with the official notice of
meeting included at Appendix A of this Report.

Purpose of this Report
Section 75-225 of the IPR requires an administrator to provide a report to creditors ahead of the second meeting of
creditors in an administration, containing:


details about the business, property, affairs and financial circumstances of the entity under administration;



if a DOCA is proposed, the details of the DOCA; and



details regarding the investigations undertaken by the administrator, and the administrator’s opinion about each of
the options available to creditors, and the course of action that the administrator recommends is in creditors’ best
interests.

Context of this Report
In reading this Report, Creditors should note the following.


This Report and the statements herein are based on the Administrators’ preliminary investigations of the Companies’
affairs. The investigations have been undertaken from available books and records, as well as information provided by
the Companies’ officers, key management personnel where applicable, and from the Administrators’ own enquiries.



The statements and opinions in this Report are given in good faith and, whilst the Administrators have no reason to
doubt any information contained in this Report, the Administrators reserve the right to alter their conclusions if the
underlying information proves to be inaccurate or materially changes after the date of this Report.



If, after issuing this Report, the Administrators become aware of any additional information which may assist Creditors
in determining how to vote at the Second Meetings of Creditors, the Administrators may make the additional
information the subject of a further written report and/or table the information at the Second Meetings of Creditors.



In considering the options available to Creditors and formulating their recommendation to Creditors, the
Administrators have necessarily made forecasts of asset realisations and the total value of Creditors. These forecasts
and estimates may change as asset realisations progress and claims are received from Creditors and adjudicated upon.
Whilst the forecasts and estimates are the result of the Administrators’ best assessment in the circumstances, Creditors
should note that the ultimate outcome for Creditors may differ from the information provided in this Report.



The assessment of potential claims in this Report has been performed on a preliminary basis, based on information
available to the Administrators at the time of completion of this Report. As a consequence, the Administrators reserve
their rights to alter their assessment, if further relevant information is provided after the date of this Report or as a
consequence of further investigations.
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Administrators’ prior involvement
This section of the Report provides Creditors with details regarding involvement the Administrators had with AC
and ACPM prior to their Appointment as Administrators. The section also outlines any indemnities and/or upfront
payments that the Administrators received in connection with their Appointment.

Declaration of Independence, Relevant Relationships and Indemnities
In accordance with section 436DA of the Act and the ARITA Code of Professional Practice, a DIRRI was enclosed with the
Administrators’ first communication to Creditors, and tabled at the First Meetings of Creditors.
The DIRRI disclosed information regarding the Administrators’ independence, prior personal or professional relationships
with the Companies, or related parties and any indemnities received in relation to their appointment. For the convenience
of Creditors, the declaration has been summarised and restated below, and a copy of the Administrators’ DIRRI is provided
at Appendix B of this Report.

Independence
We, Barry Kogan and Kathy Sozou of the firm McGrathNicol have undertaken a proper assessment of the risks to our
independence prior to accepting the appointment as Administrators of AC and ACPM in accordance with the law and
applicable professional standards. This assessment identified no real or potential risks to our independence, nor any
reasons that would prevent us from accepting the Appointment.

Indemnities and up-front payments
The Administrators’ DIRRI discloses that the Administrators were provided with an indemnity in the amount of $130,000
from PFG for the administration of both AC and ACPM.
The funds received from PFG represent an indemnity for trading costs and the Administrators’ fees and expenses which
may be drawn at any time (subject to creditor approval, if required).
There are no conditions on the conduct of the Administrators associated with the provision of this indemnity.
Indemnity funds will be repaid to PFG from asset recoveries in the administration (or subsequent liquidation) prior to any
distribution to creditors.

Ongoing assessment
Since the Appointment Date, the Administrators have continued to assess whether any potential conflict of interest issues
have developed.
At the date of this Report, the Administrators’ opinion has not changed in that there is no change to the information
provided in the DIRRI.
The Administrators remain of the view that their prior professional relationships, as outlined in the DIRRI, do not create or
give rise to any potential conflict of interest.
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Background and statutory information
This section of the Report provides Creditors with details regarding the circumstances leading to the
Administrators’ Appointment to AC and ACPM, together with statutory details regarding the Companies, their
Directors, shareholders and other statutory information.

Background
AC was incorporated on 13 March 2016 and subsequently ACPM was incorporated on 13 February 2017.
The Companies and their related entities operated as a short-term property management agency. The business model
involved managing and listing residential properties on a number of short-term letting platforms including AirBnB,
Booking.com and Expedia.
ACPM was engaged by homeowners to manage their properties on their behalf (pursuant to managing agency
agreements). ACPM would then engage AC to undertake listing activities via online booking platforms.
Funds paid to AC from these booking platforms were to be transferred into ACPM’s statutory trust bank accounts after
associated costs were deducted (i.e. management fee, cleaning, property expenses etc).
We also understand that AC was the Group’s employing entity, at its peak employing approximately 30 staff. At our
appointment, there were approximately 13 full time employees and 8 offshore contractors.

Corporate structure
The corporate structure for the Companies and their related entities at the Appointment Date is set out below:

The Administrators note the following in relation to the Group structure:


both AC and ACPM are presently subject to external administration (AC by appointment of the Director and ACPM by
appointment of the secured creditor, PFG);



Shareholders of AC are the Director (51%) and the Former Director (49%);



AC is the parent entity of ACPM, SPS, ACHS and ACHC;



the Former Director was a director of all the entities until resigning on or about 23 June 2019;



the Former Director was also the Licensee of ACPM until resigning on or about 23 June 2019;

10



SPS, ACHS and ACHC are not subject to our appointment and remain under the control of the sole Director; and



PFG holds a charge over the whole or substantially the whole property of the Companies.

Business operations


The business model and operations are summarised below:

Events leading to the appointment of the Administrators


The Group experienced significant growth in properties under their management (circa 106 in FY17 to 481 in FY18)1.



The growth was not supported by adequate controls and management information systems, as a result, property
owners began to make allegations of mismanagement, leading to a reduction in properties under management.



The Group was also trading at a significant loss, outside of creditor terms and reliant on external funding.



We understand a significant number of property owners made complaints to the Queensland and New South Wales
respective OFT due to non-payment of rent, alleged inappropriate expenses being invoiced or concerns around the
general management of their property. As a result, there were regulatory actions taken by the OFT including (but not
limited to) the following:

Queensland OFT:


In October 2018, requested an audit report in relation to the trust accounts and operation of the Group. The
audit report concluded that the Group was not reconciling trust account balances and accounting software did
not comply with legalisation. There were also instances where other compliance issues were not adhered to.



Received at least thirteen complaints from Queensland property owners, regarding a range of issues.



Issued numerous statutory notices to the Group.



On 13 June 2019, issued notice that consideration was being given to the appointment of Receivers over
ACPM’s trust property in Queensland due to the alleged mismanagement of the trust accounts.

New South Wales OFT:

1 Provided by management. We have not verified these figures and understand they may be overstated.
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During 2019, the New South Wales OFT received complaints from property owners which resulted in information
requests and audit reports from the Group. We understand that the Group left queries from the NSW OFT
unanswered or severely delayed.



On 24 June 2019, New South Wales OFT requested that the Licensee, the Former Director attend their offices on
27 June 2019, regarding the conduct of the Group and his suitability to retain his License. The result of failing
to attend, would result in a public warning being issued not to enter trade with the Group.



Similarly complaints and proceedings were brought by a number of property owners in the NSW Civil Administrative
Tribunal and with Victoria Consumer Affairs.



Following the resignation of the Former Director and Licensee, Administrators were appointed to AC and ACPM on 28
June 2019.

Appointment
As set out at Section 2.1 of this Report, on 28 June 2019, the Director and PFG appointed Barry Kogan and Kathy Sozou
as Administrators of AC and ACPM, respectively.

Outstanding statutory demands and/or winding up applications
Based on the correspondence and records received to date, we are not aware of any outstanding statutory demands or
winding up applications against AC and ACPM at the Appointment Date.

Statutory details
Key statutory information
A search of the databases maintained by ASIC indicates that, at the Appointment Date, the following key statutory
information was recorded for AC and ACPM.
Table 1: Key statutory information
Statutory Information
Company
And Chill Pty Ltd

ACN
611 286 358

Registered Office
Unit 3 55 Pyrmont Bridge Road,
Pyrmont NSW 2009

Incorporation Date
13-Mar-16

And Chill Property Management Pty Ltd

617 365 456

'1502' 2 Quay Street,
Haymarket NSW 2000

13-Feb-17

Source: ASIC current and historical data extract for AC and ACPM

Officers
ASIC records at the Appointment Date indicate the following individuals were recorded as officers of AC and ACPM
respectively:
Table 2: AC and ACPM company officers
Company Officers
Name
Callum Forbes

Position
Director & Secretary

Entity
AC

Appointment Date
13-Mar-16

Cessation Date
-

Jeffrey Feng

Director

AC

13-Feb-17

23-Jun-19

William Hade

Director

AC

16-Mar-17

22-Feb-19

Jeffrey Feng

Director & Secretary

ACPM

16-Mar-17

23-Jun-19

Source: ASIC current and historical data extract for AC and ACPM

Callum Forbes was responsible for the day to day management and operations of AC and ACPM.
Jeffrey Feng was the Licensed Real Estate agent (Licensee) of ACPM up until his resignation from all his roles as an office
holder of the Companies on or about 23 June 2019. We understand that Mr Feng did not have active involvement in the
day to day running of the Group despite being the Licensee.
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Shareholders
ASIC’s records show AC’s shareholders at the Appointment Date were the Director (51%) and Former Director (49%), with
issued and paid share capital of $540.
ASIC’s records show ACPM’s sole shareholder at the Appointment Date was AC, with issued and paid share capital of
$1.20.
Security interests
A search of the Personal Property Securities Register (PPSR) at the Appointment Date revealed four registered security
interests against AC and ACPM. These are set out in the table below.
Table 3: Summary of PPSR registration

PPSR Registrations
Entity

Registration No

Secured Party

Collateral Class

Registration Date

AC

201611280004922

Onsite Rental Group Operations Pty Ltd

Other Goods

28-Nov-16

AC

201810290026938

BOQ Finance (Aust) Limited

Other Goods

29-Oct-18

AC

201810310077131

Partners For Growth V, L.P.

All PAP with Exception

31-Oct-18

ACPM

201810310077131

Partners For Growth V, L.P.

All PAP with Exception

31-Oct-18

Source: PPS Register

Secured Creditor
On 29 October 2018, PFG granted a loan facility to AC of $1.75m, secured by its assets.
As further security for the PFG advance to AC, ACPM guaranteed AC’s obligations and also granted security over its assets.
PFG holds a ‘ALL PAP’ registration on the PPSR, in respect of the security interest over AC and ACPM.
All five entities within the Group have granted a general security interest in favour of PFG to secure amounts owing under
the AC loan facility.

Employees
On our Appointment, the Director informed us that AC employed approximately 13 employees (And Chill Staff). ACPM
did not employ any staff. We understand that other entities in the group also employed staff. These are not subject to our
appointment.
The majority of AC employees were immediately terminated by the Administrators following our Appointment. Two AC
employees were employed for a short period to assist with preliminary investigations and have also now been terminated.
Provided below is a summary of AC employees and the total value of employee entitlements (including superannuation
and annual leave) as at the Appointment Date.
Table 4: Employees

Full time AC employees
Entitlement
Wages

Amount ($)
72,797

Superannuation
Annual leave
Total

5,530
48,159
126,486

Source: AC and ACPM books and records and not verified by the Administrators
Note: The above entitlements excludes payment in lieu of notice and redundancy claims. Claims are likely to increase once these are taken
into account.

Unsecured creditors
The majority of general unsecured creditor claims are against AC and include suppliers, statutory bodies (i.e. ATO) and
outstanding director loans.

13

Unsecured claims against ACPM are predominately from property owners who are owed outstanding rent. We understand
some property owners also have claims against ACPM pursuant to rental guarantee agreements.
A formal adjudication process for dividend purposes will only be performed if sufficient recoveries are made to enable a
distribution to unsecured creditors.

Property owners
Property owners may claim as unsecured creditors in ACPM, however at this stage it appears unlikely that there will be a
return in the external administration.
Notwithstanding, property owners separately may have the ability to make claims against their respective state based
property service compensation funds administered by the state based OFT.
Please refer to below links on how to make a claim based on which state your property is located in:


New South Wales: https://www.fairtrading.nsw.gov.au/housing-and-property/buying-and-selling-property/selling-aproperty/property-services-compensation-fund;



Victoria: https://www.consumer.vic.gov.au/housing/buying-and-selling-property/compensation-claims; or



Queensland: Please direct all queries to the Receivers’ office via email (alison.mclaughlin@pwc.com).



Other states: Relevant OFT Department in your respective state.

Creditor breakdown
Due to the fact that the books and records are incomplete, we are unable to provide an accurate figure for the total
amounts owed to creditors.
Summarised below are claims against AC and ACPM based on the information available and proof of debts received to
date:
Creditor Breakdown
Creditor Type ($'000s)

Note

Secured Creditor - PFG

(1)

Employees

AC

ACPM

Total

1,750

-

1,750

-

-

-

Unsecured Creditors
Property Owners
Tenants

48

892

940

2

-

72

30

102

Statutory Creditors

191

302

493

Cleaners

142

-

142

66

-

66

Suppliers and Contractors

Other Lenders
Total Unsecured Creditors
Total Creditors

521
2,271

2

1,225

1,745

1,225

3,495

Source: AC and ACPM books and records and proofs of debt submitted
Note 1: ACPM guaranteed PFG’s loan facility to AC, PFG is also a secured creditor of ACPM

The Administrators note that the proofs of debts received to date have not been adjudicated on and we anticipate further
proof of debt forms to be submitted following the issuing of this Report and therefore claims are likely to increase.
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Administrators’ actions to date
This section of the Report provides Creditors with details regarding the key activities undertaken by the
Administrators and their staff since the Appointment Date.
The Administrators and their staff have attended to the matters set out below in relation to AC and ACPM since the
Appointment Date.

Statutory obligations


Notifying major financial institutions of the Appointment and amending bank authorities.



Informing ASIC, the ATO, the Office of State Revenue (OSR) and attending to various other statutory matters in
relation to the Appointment.



Holding meetings with the Director and key employees to understand the background, operating structure and
financial position of the Companies.



Issuing requests to the Director and Former Director to complete a Report On Company Affairs and Property (ROCAP),
directors’ questionnaire and to deliver the books and records of the Companies to the Administrators.



Securing the Companies’ books and records including electronic accounting records.



Reviewing the books and records of the Companies and undertaking preliminary investigations to ascertain the
Companies’ financial position and any transactions that may be recoverable by a liquidator.



Issuing letters to and liaising with key stakeholders, including:





employees;



the Secured Creditor;



booking holders and booking platforms;



statutory bodies (Fair Trading, Fair Work Commission and NCAT) and



unsecured Creditors.

Attending to other general and statutory requirements.

Managing the cessation of business


Corresponding with and issuing notice not to exercise property rights to the landlord of the office premises occupied
by AC and ACPM at Pyrmont as well as the landlord of warehouse premises in Camperdown and North Melbourne.



Contacting booking holders advising of the appointment of the Administrators and advising them to make alternative
booking arrangements.



Contacting booking platforms advising of the appointment of the Administrators and advising them to delist
properties managed by the Companies.



Contacting property owners advising of the appointment of the Administrators and advising them of the discontinuing
of the Companies’ trading.



Contacting suppliers for the return of items held under supplier care (i.e. keys) and cancelling supplier accounts.

Sale of business process


As the Administrators ceased trading immediately on appointment, to realise any value in the IP (i.e. customer list and
website) it was imperative to transact quickly. The following timeline provides a summary of the key events in the sale
campaign:
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We note that the sale was abandoned as we could not provide accurate records to the purchaser and the majority of
property owners were likely to have sought alternative arrangements in relation to their properties.

Employees


Issuing correspondence to all employees to confirm termination of employment and preparing PAYG payment
summary and separation certificates.



Ensuring all staff were made aware of their rights and obligations following the Administrators’ Appointment, and the
manner in which the Administration process affects their entitlements, and responding to employee enquiries.



Reviewing employee files and AC’s books and records to understand employment details, and liaising with AC’s payroll
staff on an ongoing basis.



Reviewing the relevant employment award and employee contracts to assist with calculating employee entitlements.



Reconciling both pre-administration and post-administration employee entitlements.



Reviewing payroll records for pre-administration periods.



Corresponding with various government agencies including Fair Work Commission, Child Support, Work Cover,
Centrelink and the Department of Jobs and Small Business as required.



Meeting with the employees.

Creditors


Reviewing the Companies’ records and issuing notices of appointment and a first circular to Creditors convening the
First Meetings of Creditors held on 10 July 2019.



Convening and chairing the First Meetings of Creditors, and preparing and lodging the minutes of the meetings with
ASIC.



Preparing this Report pursuant to section 75-225 of the IPR including undertaking investigations and preparation for
the convening of the Second Meetings of Creditors.



Reviewing the books and records of AC and ACPM and any proofs of debt received, in order to estimate the value of
Creditor claims.



Corresponding with Creditors in response to their enquiries.



Preparing updates to frequently asked questions and fact sheets for Creditors, and making Creditor information
available on the McGrathNicol website.



Liaising with various government agencies on existing matters involving AC and ACPM including NSW and Queensland
Fair Trading, NSW Civil Administrative Tribunal, Consumer Affairs Victoria and ATO.

Secured Creditors


Providing regular updates and reporting to PFG.
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Recent financial information
This section of the Report sets out historical financial information for AC and ACPM and provides commentary on
the key drivers of the reported results.

Background
The Administrators note that the financial statements for both AC and ACPM were internally produced through Xero, the
accounting software.
The Director advised the Administrators that the financial records were not adequately maintained and do not
accurately record financial transactions. Accordingly, the Administrators do not have comfort that the information
contained within the accounting records is accurate and reliable.
Accordingly, the information and comments that follow in this section of the Report are indicative only (based on the only
available source of financial information) and should not be relied upon in any manner.
Notwithstanding our request to the Former Director, financial performance particulars have not been provided for ACPM
and we have been unable to obtain the information from the accounting systems utilised by ACPM.

Financial performance
A statement of financial performance discloses the profitability (or otherwise) of an entity.
The table below summarises the financial performance (profit and loss) of AC.
Table 5: Statement of financial performance of AC
And Chill Pty Ltd - Statement of Financial Performance
$'000

30-Jun-18

28-Jun-19

Sales - Furniture rental income

1,806

394

Sales - Property cleaning

1,671

1,156

Sales - Property management commission

1,446

879

Other income

295

1,359

Total income

5,218

3,788

Cost of sales

(2,262)

(2,859)

Gross profit

2,957

929

57%

25%

(1,288)

(1,597)

Depreciation

(432)

(406)

Marketing and support services

(442)

(830)

Other expenses

(439)

(1,053)

Total expenses

(2,601)

(3,886)

Gross margin %
Employee expenses

Operating profit/(loss)

356

(2,957)

Source: Unaudited management accounts from Xero

As stated earlier, the Administrators have no comfort in the accuracy or reliability of the financials presented and
accordingly they should not be relied on in any manner.
The financial performance of AC significantly declined in the year ended 28 June 2019 due to deteriorating sales on the
back of a reduction in property listings coupled with increased expenses. There are items of revenue associated with
furniture rentals, cleaning and property management income which do not appear to relate to AC’s activities. The
Administrators speculate that perhaps the Statement of Financial Position has been prepared on a consolidated basis for
the Group as a whole.
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Financial position
A statement of financial position (balance sheet) presents the financial information of an entity at a given date by
reporting the entity’s assets and liabilities.
Set out in the tables below are a summary of AC and ACPM’s recent statements of financial position (balance sheets).
Table 6: Statement of financial position for AC

And Chill Pty Ltd - Statement of Financial Position
$'000

30-Jun-18

28-Jun-19

84

51

Accounts receivable

(260)

198

Related party loans

262

(41)

Other current assets

4

(3)

Total current assets

90

205

1,190

1,051

Cash at bank

Property fitout
Other non-current assets

-

12

Total non-current assets

1,190

1,063

Total Assets

1,280

1,268

Accounts payable

24

(1,149)

(115)

(122)

Tax liability

(25)

(181)

Employee liability

(27)

(186)

Refund liability

Other current liabilities

(2)

126

Total current liabilities

(145)

(1,512)

(4)

(144)

(456)

(352)

Booking in advance
Related party loan
Secured party loan

-

(1,714)

Other non-current liabilities

(323)

(151)

Total non-current liabilities

(783)

(2,361)

Total liabilities

(927)

(3,873)

353

(2,605)

Net assets/(liabilites)

Source: Unaudited management accounts from Xero

As stated earlier, the Administrators have no comfort in the accuracy or reliability of the financials presented and
accordingly they should not be relied on in any manner.
The Administrators make the following key observations in relation to AC’s statement of financial position at 28 June 2019:


The cash at bank figure was overstated on appointment, the actual figure was $18,569.



The accounts receivable figure consists predominantly of amounts owing to AC from letting platforms including AirBnB
and Expedia. Our preliminary enquiries with these platforms indicate there are no funds outstanding to the
Companies.



The related party loan balance relates to monies loaned to ACHC and ACHS which are not subject to our
appointment. A detailed reconciliation is required to determine the loan account position with each Group entity. The
recoverability of the amounts would be subject to the financial position of the entities.



Fit-outs relate to various items of furniture contained within storage units and listed properties. The value recorded in
the statement of financial position is the acquisition value rather than market and ultimately, realisable value. In any
event, we have been advised the furniture is owned by ACHS which will require further clarification. In a liquidation
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scenario, the market value is likely to be significantly less given the nature of the assets and the costs incurred in
realising the assets.
Table 7: Statement of financial position for ACPM
And Chill Property Management Pty Ltd - Statement of Financial Position
$'000

30-Jun-18

28-Jun-19

229

(272)

1

446

Cash at bank
Accounts receivable
Related party loans

-

149

Other current assets

1

1

Total current assets

231

323

-

-

Total non-current assets
Total assets

231

323

Accounts payable

(112)

(378)

Other current liabilities

3

2

Total current liabilities

(110)

(376)

Total non-current liabilities
Total liabilities
Net assets/(liabilites)

-

-

(110)

(376)

121

(53)

Source: Unaudited management accounts from Xero

As stated earlier, the Administrators have no comfort in the accuracy or reliability of the financials presented and
accordingly they should not be relied on in any manner.
The Administrators make the following key observations in relation to ACPM’s statement of financial position at
28 June 2019:


ACPM did not have any active bank accounts on appointment;



The accounts receivable figure consists predominantly of amounts owing to ACPM from letting platforms including
AirBnB and Expedia. Our preliminary enquiries with these platforms indicate there are no funds outstanding to the
Companies.



The related party loan balance relates to monies loaned to ACPM from AC and SPS. As stated earlier, a detailed
reconciliation of the loan account position with related entities is required.

Financial position based on ROCAP
Immediately following their Appointment, the Administrators requested the Director and Former Director complete a
Report on Company Affairs and Property (ROCAP) by 5 July 2019. The Former Director subsequently requested, and was
granted, an extension until 12 July 2019.
The Administrators issued a further request to the Director and Former Director on 19 July 2019.
The Director submitted a ROCAP on 25 July 2019. The ROCAP contained minimal financial information in relation to the
Companies.
As at the date of writing this Report, the Former Director has failed to provide the Administrators with a ROCAP. If a
ROCAP is received prior to the Second Meeting of Creditors, it will be tabled at the meeting.
The Former Director’s failure to submit a ROCAP is being reported to ASIC.
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Explanation of the Company’s failure
This section of the Report provides the Directors’ and the Administrators’ views on the underlying causes
contributing to the failure of AC and ACPM.

Director’s reasons for failure
The Director has attributed the failure of the Companies to:


seasonality impacts on revenue generation; and



decline by debt funder provider to extend loan facility.

As detailed in Section 6.4 of this Report, the Former Director has not submitted a ROCAP and has not provided a written
statement as to a reason for failure of the Companies.

Administrators’ reasons for failure
The Administrators have attributed the failure of AC and ACPM and the Appointment of Administrators to the following
key reasons summarised below:


Reliance on external funding – PFG provided funding to AC to cover trading losses. The Companies were unable to
generate a profit on their own accord;



Poor management – properties under management grew quickly however the Companies’ systems were not
adequately equipped with appropriate controls to manage the increased load.



Inadequate record keeping – Financial and operational record keeping was poorly managed by the Companies. In
FY18 and FY19, financial statements were produced in Xero without support of external accounting providers.
Operational records including asset listings and booking information including homeowner and tenant details were
often inaccurate and incomplete.



Poor customer service – We understand homeowners and tenants had difficulties contacting the Companies. This
resulted in negative reviews online and property owners leaving And Chill.



Regulatory pressure – The respective Departments of OFT in New South Wales and Queensland had received a
number of complaints from property owners.
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Administrators’ investigations and potential avenues for recovery
This section of the Report informs Creditors about the investigations undertaken by the Administrators to date,
and sets out whether any potential recovery actions have been identified that may be available to a liquidator to
pursue for the benefit of Creditors.

Overview
The Administrators are required to investigate and report on whether there are any potential recoveries or actions available
in a liquidation, or any transactions that appear to be voidable pursuant to the Act whereby a liquidator (if appointed) may
be able to recover money or property for the benefit of Creditors.
These investigations enable the Administrators to form an opinion on each of the three possible options available to
Creditors to vote at the Second Meetings of Creditors, including an opinion as to which of the three options is in the best
interests of Creditors in accordance with section 75-225(3)(b) of the IPR.
The Administrators note that, at the time of writing this Report a DOCA proposal has not been received. Consequently, it
is likely only two options will be available for Creditors to vote upon, namely (i) whether control of AC and ACPM should
be returned to the Director; or (ii) whether AC and ACPM should enter into liquidation. Creditors also have the option to
adjourn the Second Meetings of Creditors for up to 45 business days.
The findings of the Administrators’ investigations, together with details of the types of recovery actions that may be
available to a liquidator, are provided in this section of the Report.

Investigations undertaken
The Administrators have investigated AC and ACPM’s business, property, affairs and financial circumstances in accordance
with section 75-225(3) of the IPR.
The investigations undertaken include, but are not limited to:


a review and analysis of AC and ACPM’s limited financial accounting information and other books and records;



review of bank accounts (including statutory bank accounts);



flow of funds analysis to understand if funds have been misappropriated, as alleged;



discussions with the Director;



discussions with former employees. In this regard a forum was held with former employees on 17 July 2019 to obtain
their views on areas of concern; and



ASIC and PPSR searches and searches of other databases available to the Administrators.

We note that we have only been appointed over two entities in the Group and therefore only have access to the records
of these entities.
ARITA has issued an information sheet titled “Offences, Recoverable Transactions and Insolvent Trading”, providing general
information for Creditors about insolvent trading and voidable transactions. A copy of this information sheet is provided
at Appendix H of this Report.

Books and records adequacy
The Administrators are required to provide an opinion as to whether the Companies’ books and records were maintained
in accordance with section 286 of the Act.
Pursuant to the Act, a company is required to maintain financial records that:


correctly record and explain its transactions and financial position and performance; and



would enable true and fair financial statements to be prepared and audited.

Failure to maintain books and records in accordance with section 286 of the Act provides a presumption of insolvency.
This presumption can be relied upon by a liquidator in an application for compensation for insolvent trading and other
actions for recoveries pursuant to the Act from the Director and/or related parties.
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The Administrators note that the majority of the Companies’ records were maintained on third party cloud servers (Xero,
Employment Hero and Google Suite, etc). As noted in Section 6 above, upon our Appointment, the Director advised that
the financial records of the Companies were not adequately maintained, did not accurately record financial data, and
further noted that the Companies’ subscription to each platform had been cancelled by the Director to reduce costs.
Following a significant number of requests and correspondence with the Director, and the assistance of both the third
party provider and the Administrators’ forensic technology team, the Administrators were ultimately able to gain access to
Xero, Employment Hero and Google Suite (the online server) approximately one week after their appointment.
Notwithstanding gaining access to the server documents, as indicated, the records of the Companies were poorly
maintained and appear to not accurately represent the affairs of the Companies. Structured records (such as financial
statements, booking information, property listings, employee information, etc) in a comprehensible format were neither
provided nor located by the Administrators.
Following a review by the Administrators’ forensic technology team, it also appears as though transactions and documents
may have been deleted in the period prior to the Administrators gaining access. We are yet to determine whether the
deleted documents were material to our investigations.
Comments on the key categories of records are set out below.
Table 8: Books and records
Compliant books and
records

Where kept

Administrators’ comments

Accounting files and
associated working papers

Unidentified

To date, hard copy accounting files and/or associated
working papers have not been provided or located.

Copies of bank
statements and deposit
books

Online banking portals
and banking institutions

Access to the online banking portal was not provided by the
Director despite being requested. Access was only obtained
by the Administrators following direct correspondence with
the banking institutions pursuant to statutory rights.
There were limited banking records available in the
Companies’ books and records.

Reconciliation of bank
accounts

Electronically in Xero
accounting software

Bank reconciliations were prepared using the Xero
accounting system. We note there appears to be a
significant number of unreconciled line items in the
accounts.

Management accounts

Electronically within the
Xero accounting system

Management accounts (profit and loss, balance sheet and
cash flow summaries) were identified in Xero, however they
appear inaccurate and unreliable.

Supporting
documentation for
payments

Electronically in Xero
accounting software and
other platforms including
Google Suite

Supporting documentation for payments were not well
maintained on the servers and are incomplete.

Payroll records

Electronically in Xero
accounting software and
other platforms including
Employment Hero

Some payroll records were extracted from Xero, however,
the records were not adequately maintained and the
Administrators are unable to verify accuracy.

Board meeting minutes

Unidentified

No records of board meetings or minutes were located. The
Administrators are unable to confirm whether board
meetings were held except for the meeting resolving to
appoint Administrators.

Asset listing

Electronically in Xero
accounting software

The accuracy of the records is inadequate.
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Compliant books and
records

Where kept

Administrators’ comments

Financial statements

Company records

The Administrators located unaudited special purpose
financial statements prepared by an external party for FY17.
No statements were identified for any other financial years.

Statutory records

With directors/major
shareholder

No statutory records were located

Taxation returns

Unidentified

No tax returns were located

Debtor and creditor
listings

Electronically in Xero
accounting software and
Excel workbooks

Some debtor and creditor records were extracted from Xero,
however the records were not adequately maintained and
the Administrators are unable to verify accuracy.

Lease
contracts/agreements

Not identified

The Administrators were not able to locate the Companies’
lease contracts.

Related party transactions
and balances

Electronically in Xero
accounting software

Some related party transactions were identified from Xero,
however, the records were not adequately maintained and
the Administrators are unable to verify the accuracy.

Based on the Administrators’ preliminary investigations, we are of the opinion that the Director and Former Director
did not comply with the requirements of section 286 of the Act. Consequently, there is a presumption of insolvency
argument available to a Liquidator.

Determining the date of insolvency
A crucial element of most statutory recovery actions available to liquidators is to establish the date when the entity/entities
subject to their appointment became insolvent. As noted above, there is a presumption of insolvency due to the failure to
maintain appropriate records (refer to Section 8.3) which makes it possible for a Liquidator to argue that the Companies
have been insolvent since their inception.
Despite this presumption, for completeness, the Administrators have also considered the following in determining the
solvency of AC and ACPM:


the definition of insolvency contained in section 95A of the Act; and



case law and ASIC guidance on indicators of insolvency.
Section 95A of the Act

Section 95A of the Act states that:

“95A(1) A person is solvent if, and only if, the person is able to pay all the person’s debts, as and when they
become due and payable.
95A(2) A person who is not solvent is insolvent.”
There are two generally accepted financial tests to determine whether a company is insolvent, being the ‘cash flow’ test
and the ‘balance sheet’ test:


the cash flow test involves an assessment of whether an entity’s immediately available (or readily realisable) assets are
sufficient to meet its due and payable debts. Section 8.6 of this Report outlines the Administrators’ findings in this
regard; and



the balance sheet test which indicates that an entity is solvent so long as it has positive net assets and can eventually
meet its liabilities from its assets. The balance sheet test has no regard to the timing of the payment of debts.
Section 8.5 of this Report outlines the Administrators’ findings in relation to the balance sheet test.

The cash flow test is considered to be more closely aligned to addressing the requirements of section 95A of the Act than
the balance sheet test. However, the balance sheet test is useful in providing context for the proper application of the cash
flow test. Accordingly, the Administrators have considered both tests in undertaking their assessment as to the point of
insolvency for AC and ACPM, as set out in the following sections of this Report.
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Indicators of insolvency
In ASIC v Plymin, Elliot & Harrison (2003) VSC 123, Mandie J referred to a list of indicators of insolvency when considering
the application of the solvency test. These have become commonly accepted indicators in the Australian insolvency
industry.
ASIC has also issued Information Sheet 42 titled “Insolvency: a guide for directors”. In this document, ASIC has set out
twenty-two indicators of insolvency.
Section 8.7 of this report outlines the Administrators’ comments in relation to the indicators of insolvency.

Balance sheet analysis
The balance sheet test specifies that a person or company is or may be insolvent if its total liabilities exceed the value of
its total assets, i.e. there are insufficient assets to discharge its liabilities at a point in time.
As noted in Section 6.1, the Director advised the Administrators that the financial records were not adequately maintained
and do not accurately record financial data. Further, per Section 8.3, the Administrators’ investigations have confirmed the
inadequacy of the books and records, and the corresponding presumption of insolvency.
Accordingly, the information and comments that follow in this section of the Report are provided for illustrative purposes
only (based on the only available source of financial information) and are not reliable.
Summarised in the following tables are AC and ACPM’s statements of financial position as recorded in the unaudited
internal management accounts from Xero.
Table 9: AC Balance sheet summaries
AC Management Accounts
$'000
Current assets

Jun-18

Dec-18

Jun-19

90

2,039

205

Non current assets

1,190

848

1,063

Total assets

1,280

2,887

1,268

Current liabilities

(145)

(1,609)

(1,512)

Non current liabilities

(783)

(1,717)

(2,361)

Total liabilities

(927)

(3,326)

(3,873)

Net assets / (liabilities)

352

(440)

(2,605)

Current ratio

0.6

1.3

0.1

Debt to equity ratio

2.6

(7.6)

(1.5)

Source: Unaudited management accounts from Xero

The Administrators make the following key observations in relation to AC’s balance sheet summary at 28 June 2019:


AC had a current ratio below one at June 2018 and June 2019 (indicating short term liquidity pressure) and a negative
equity position (liabilities exceeding assets) from at least December 2018.



The current ratio above 1 at December 2018 was likely as a result of the additional funding provided by PFG in
October 2018, represented by the significant corresponding increase in the Debt to Equity ratio at the time.



AC was clearly balance sheet insolvent on appointment, and appears to be insolvent from at least 31 December 2018
per the balance sheet.

As stated earlier however, the Administrators have no comfort in the accuracy or reliability of the financials presented and
accordingly the numbers and analysis above should not be relied on in any manner.
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Table 10: ACPM Balance sheet summaries
ACPM Management Accounts
$'000
Current assets
Non current assets
Total assets
Current liabilities

Jun-18

Dec-18

Jun-19

230

295

174

-

-

-

230

295

174

-

(269)

(226)

Non current liabilities

(109)

-

-

Total liabilities

(109)

(269)

(226)

Net assets / (liabilities)

121

26

(53)

Current ratio

n/a

1.1

0.8

0.9

10.2

(4.3)

Debt to equity ratio

ACPM had a current ratio slightly above one for December 2018 and by June 2019, the current ratio was below one and
the entity had a negative equity position. Based on the above, as per AC, it would appear that ACPM may have been
balance sheet insolvent by at least December 2018.
As stated earlier, the Administrators have no comfort in the accuracy or reliability of the financials presented and
accordingly the numbers and analysis above should not be relied on in any manner. In particular, it is unclear how the
above accounts reflect the funds held on Trust for the benefit of the property owners.

Cash flow analysis
An assessment of a company’s solvency position on a cash flow basis requires a review of the company’s ability to meet its
ongoing liabilities from its available cash and/or other resources. As above, this is consistent with the ‘solvency’ test under
Australian law as set out in section 95A of the Act.
In making an assessment of a company’s solvency position on a cash flow basis, administrators generally have
consideration of the following over a period of time prior to appointment:


available cash holdings;



availability of assets readily available and able to be realised in order to discharge liabilities;



access to funding;



the ageing and profile of trade creditors;



compliance with statutory payment obligations;



key liabilities identified by the directors; and



an analysis of the bank accounts.

However, the Administrators do not consider it possible to complete a cash flow analysis based on the above
considerations in a reliable manner.
Cash flow prior to appointment
Given the inadequacy of the books and records as detailed in Section 8.3, the Administrators have prepared the cash flow
analysis by reference to bank account balances rather than the management accounts.
Set out below is a summary of the weekly closing cash balances in the six AC operating accounts for the period from June
2018 to June 2019.
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Figure 1: AC Weekly closing cash balance

The Administrators make the following observations in relation to the operating cash position:


Available cash holdings and funding – As set out above, the initial injection of additional funding provided by PFG in
November 2018 was quickly eroded with subsequent “cash peaks” also resulting from of further incremental PFG
funding. This indicates that the Group was likely trading cash flow negative and was heavily reliant on third party
funding to continue to trade. As noted by the Director in his ROCAP, and set out in Section 7.1 above, the lack of
further availability of third party funding was cited as one of the reasons of the failure of the Group.



Trade creditors balance – From June 2019 to the Appointment Date, the trade creditors balance continues to increase.
In the six months leading up to the Appointment, the proportion of aged creditors to total creditors increased
significantly indicating that in order to manage the cash balances within the Group, the Director was deferring the
payment of creditors.



Statutory creditors – Due to an outstanding tax debt, AC entered into a payment plan prior to the Appointment Date
with the ATO.



Available assets – As represented in Section 8.5, AC and ACPM did not have current assets that could be readily
converted to cash to service the growing trade creditors balance and/or address the cash flow deficiency.



Other assets – Non-current assets on AC’s balance sheet included property fit out costs which relate to the cost of
furnishings in the managed properties. These assets are not readily realisable into cash and appear to be owned by
ACHS in any event.

The “cash peaks” following this date are primarily as a result of third party funding, indicating that the Group was trading
cash flow negative, whist creditor balances were growing, and the ageing profile deteriorating as a result of deferred
payments.
Conclusion on cash flow analysis
An analysis of solvency on a cash flow basis requires consideration as to whether the Companies forecasted cash resources
can meet obligations to creditors as and when they fall due.
Given the Companies did not maintain accurate records and forecasts, it is not possible to form a conclusive view around
timing of insolvency.
The active analysis indicates that the Companies were cash flow insolvent from at least December 2018 (when it had
limited cash holdings) when it was also balance sheet insolvent.

Indicators of insolvency
In ASIC v Plymin, Elliot & Harrison (2003) VSC 123, Justice Mandie established a list of fourteen indicators of insolvency
that have become common law precedent to assess whether an entity is insolvent.
Having investigated the reasons for AC and ACPM’s failure, the Administrators consider the following indicators to apply in
the period prior to Appointment, from atleast December 2018:
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liquidity ratios below 1;



no access to alternative finance following exhaustion of PFG funding;



creditors unpaid and/or paid outside trading terms;



numerous dishonoured transactions over an extended period;



special payment arrangements with selected creditors (i.e ATO payment plan);



solicitors’ letters, summons, judgments or warrants issued against the company; and



Inability to produce timely and accurate financial information to display the Companies’ trading performance and
financial position, and make reliable forecasts.

Directors’ liability
Pursuant to section 588G of the Act, a director of a company has a duty to ensure that the company does not incur debts
that it is unable to pay, i.e. that it does not trade whilst insolvent.
In the event that a company is placed into liquidation, and insolvent trading is found to have occurred, the directors are
personally liable for the debts incurred during that time. Before a court will order that a person pay compensation in
respect of insolvent trading, a liquidator must establish that:


the person was a director of the company at the time the company incurred the debt the subject of the claim;



the company was insolvent at that time or became insolvent by incurring the debt;



at that time, there were reasonable grounds for suspecting that the company was insolvent or would become
insolvent by incurring the debt; and



the debt, which is the subject of the claim, was wholly or partly unsecured and the creditors with outstanding amounts
suffered loss and damage.
Directors’ defences

There are various statutory defences available to directors in defending an insolvent trading claim, as set out in section
588H of the Act. In summary, these are that the director:


had reasonable grounds to expect that the company was solvent at the time the debt was incurred;



had reasonable grounds to believe, and did believe, that a competent, reliable person was responsible for providing
adequate information on the company’s solvency and that person fulfilled that responsibility. On the basis of such
information, the director believed that at the time the debt was incurred, and considering the other debts existing at
that time, the company was solvent and remained solvent;



was ill (and therefore did not take part in management) at the time the debt was incurred; and



took reasonable steps to prevent the debts being incurred.

Based on our investigations to date, it does not appear that a number of these defences would be available to the
Director, however a more detailed investigation would be required to confirm this.
Directors’ financial position
In circumstances where an insolvent trading claim or a breach of director’s duty claim is commenced, the avenues of
recovery include any insurance coverage in place and/or the Director and Former Director personally. To this end, the
Administrators note that based on our preliminary investigations:


we are not aware of the Director or Former Director owning any real property holdings in Australia; and



we are not aware of an insurance policy (i.e. Directors and Officers policy) in place that would respond to any
insolvent trading claim in the books and records of the Companies.

An appointed liquidator would (subject to funding) review the Director and Former Directors’ personal asset position in
further detail, and would seek a statutory declaration from the Director and Former Directors in relation to their personal
asset position, in assessing the cost/benefit of pursuing any claim for insolvent trading. This would be an important
consideration for any liquidator in determining the commerciality of commencing any proceedings.
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Overall conclusions as to Directors’ liability
Solvency is a question of fact to be ascertained from a consideration of a company’s financial position as a whole.
However, Australian Courts have determined that the primary test of solvency is a cash flow test.
Given the failure of the Companies to maintain appropriate books and records, it is arguable that they have been insolvent
since their inception. If a financial analysis is undertaken (albeit records are unreliable) the Companies are likely insolvent
from at least December 2018.
Further investigation (subject to funding) will be conducted if a liquidator were to be appointed.
Additionally, prior to commencing any recovery action, due consideration needs to be given (in the context of available
defences) to:


clarification around whether an insurance policy may respond to such a claim;



the significant costs that may be incurred in prosecuting a potential insolvent trading claim;



further detail regarding the financial position of the directors and in particular, the value of any assets that could be
realised to satisfy any successful judgement; and



challenges with obtaining funding, and potential exposure to litigation costs.

Any return to creditors from an insolvent trading claim would be delayed until the claim is resolved (either by negotiation
or a judgment from a court). If a claim is ultimately commenced and prosecuted to a trial, the Administrators expect it
would be at least several years from the time of issuing proceedings before a judgment is obtained.
If proceedings are pursued, there is the risk that the claim will not be established or that a defence will be sustained.
Further, even if a judgment is obtained, there is a risk that it cannot be satisfied, an insurer may refuse the claim, or that
the amount recovered will be insufficient to meet the costs of investigation and prosecuting the claim.
The Administrators are of the view that the Director and Former Director’s failure to maintain books and
records leads to a presumption of insolvency. Accordingly, the Director and Former Director may be personally
liable for all amounts owed to all creditors (including PFG, employees and unsecured creditors). Based on our
current understanding, this totals circa $3.6m.

And Chill Property Management Pty Ltd concerns
Each state has its own legislation (i.e. New South Wales has the Property, Stock and Business Agents Act 2002 (NSW) and
Queensland has the Property Occupations Act 2014 (Qld) & Agents Financial Administration Act 2014 (Qld)) governing
how licensed real estate agents must operate including management of trust money.
ACPM had statutory trust bank accounts set up for each respective state and AC had multiple operating accounts for its
day to day operations. We understand that monies received on behalf of the property owners should have been deposited
directly into statutory trust bank accounts.
Based on our preliminary review, we note that monies from booking platforms (received from tenants) were paid into both
AC’s operating bank accounts and ACPM’s statutory trust bank accounts.
Due to the Companies’ poor books and records, it is unclear as to the source and relevant property owner which the
monies should be accounted to. Further, there is a pattern of frequent transfers between various ACPM statutory trust
bank accounts.
These actions appear to contravene the relevant legislation in each state.
We have also observed a number of other possible breaches of state based legislation including:


Expenses (i.e. strata, utilities etc) appearing to be paid out of the AC operating accounts when amounts should have
been paid from the statutory trust banks accounts.



The statutory trust bank accounts were not regularly reconciled or audited.



Monies that should have been remitted to property owners at the end of each month were instead used for general
AC operating expenses or transferred to related entities (i.e. ACHC) by way of loan accounts.

28



The underlying purpose of numerous transactions is unclear due to insufficient details (i.e. missing invoices, no details
in Xero).



Allegations of fictitious and unnecessary transactions being charged to the property owners (i.e. plumbing services,
repairs) which may have been falsified to improve the reported performance of the Group.



Representations made to property owners that utilities and expenses (i.e. strata, water rates and electricity) had been
disbursed that were untrue.



Incorrect monthly statements were issued to property owners showing inaccurate transactions.



The Licensee (Jeffrey Feng) not being actively involved in the day to day management.

Should the above breaches be proven and pursued, there are substantial consequences for the current and former
directors. In this regard, we are cooperating with the New South Wales OFT and the Receiver appointed on behalf of
Queensland OFT (to investigate potential breaches) in relation to their investigations.

Voidable transactions
Under Part 5.7B of the Act, certain transactions that occurred prior to the Appointment Date, including where property was
disposed of or dealt with, are potentially recoverable by a liquidator.
This may result in, amongst other things, a requirement for a third party to return property and/or money and thereby
increase the assets available to the liquidator and Creditors. These transactions are known as voidable transactions.
Corporations Regulation 5.3A.02 requires an administrator to specify whether there are any transactions that appear to the
administrator to be voidable transactions in respect of which money, property or other benefits may be recoverable by a
liquidator under Part 5.7B of the Act.
It is important to note that a number of voidable transactions can only be recovered if the company in question is proven
to have been insolvent at the time of the transaction.
The main voidable transactions that require insolvency to be established are:


unfair preferences: transactions between the insolvent entity and a creditor resulting in the creditor receiving from
the insolvent entity, in relation to an unsecured debt owed to the creditor, a greater amount than the creditor would
have received in relation to the debt in a winding up of the company; and



uncommercial transactions: transactions which a reasonable person in the place of the insolvent entity would not
have entered into, taking into account the benefits and the detriment to the insolvent entity, the respective benefits to
the other parties involved and any other related matters.

Other voidable transactions which may be claimed regardless of solvency are:


unfair loans: a loan agreement where the interest or charges are considered to be extortionate. Unfair loans made to
the entity any time prior to the appointment of the Administrators may potentially be overturned by a liquidator,
whether or not the entity was insolvent at the time the loan was entered into;



unreasonable director related transactions: transactions with a director or a related entity of the director which a
reasonable person in the place of the entity would not have entered into, taking into account the benefits and the
detriment to the entity, the respective benefits to the other parties involved and any other related matters; and



security interests created within six months of the Relation Back Day: these may be unenforceable under certain
circumstances.

The financial accounting records and other sources were reviewed to identify any potential voidable transactions and the
Administrators’ conclusions are set out below.
Unfair preference claims
The Administrators’ preliminary investigations have identified potential payments by AC for approximately $250,000 to the
ATO pursuant to a payment plan.
We have also identified a number of other creditors with payment plans who may have received preferential payments.
These payments may be recoverable from these Creditors if AC is placed into liquidation.
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The Administrators note that their investigations to date are preliminary. If AC and ACPM are placed into liquidation,
further investigations and a cost benefit analysis of instigating recovery actions against individual Creditors will be required
to be undertaken by an appointed liquidator.
As outlined above, in order to bring an action for recovery of an unfair preference against a Creditor of AC and ACPM, an
appointed liquidator would be required to demonstrate that AC and ACPM were insolvent at the time of the transaction,
as well as a number of other elements. These include that the creditor received a preference over other Creditors, and
that the recipient of the preference had grounds to suspect that AC and ACPM were insolvent at the time of receiving
payment.
Similarly to insolvent trading actions, there are a range of defences available to parties that received a payment identified
as a potential unfair preference. These defences would be considered prior to commencing recovery actions against
individual Creditors.
There are a range of matters that might impact the ultimate recovery against these potential preference claims, including:


the possible application of the running account principle, which may reduce the face value of the claims identified;



the availability of statutory defences and other counter arguments such as that the Creditor held security; and



the costs associated with recovery, including possibly litigating the claims, with the attendant litigation risk.
Uncommercial transactions

The Administrators have not identified any uncommercial transactions entered into by AC and ACPM which may be
recoverable for the benefit of Creditors.
Unfair loans
The Administrators’ investigations have not identified any transactions that would constitute an unfair loan made to AC
and ACPM by external or related parties.
Unreasonable director related transactions
The Administrators’ investigations identified potentially unreasonable director related transactions including:
Table 12: Unreasonable director related transactions
Unreasonable Director Related Transactions
Timing
June 2018 January 2019
January 2019 May 2019
July 2018 June 2019
27 June 2019

Amount ($) Description
258,000 - $258k was transferred from AC to ACHC during this period
- No descriptions are recorded in Xero (the accounting system) in respect of these transactions
- Amount treated as a loan
200,000 - The Director generated 4 invoices for $40k each from ACHS to AC
- Invoices were dated between January and May 2019
- Effect is to reduce the balance of the loan account that ACHS owes to AC
1,500,000 - Approximately $1.5m was paid to ACHC during this period
- The basis for these transactions is unclear
250,000 - The day prior to our appointment, the Director generated 5 invoices for $50k each from ACHC to AC
- Invoices were back dated to dates between January and May 2019
- Effect is to reduce the balance of the loan account that ACHC owes to AC

Source: Unaudited management accounts from Xero.

Our investigations are preliminary in nature and limited as we have not been appointed over ACHC or ACHS and cannot
verify if payments have been made for a ‘proper purpose’.
In the event that unreasonable transactions are deemed inappropriate, action may be taken against the Director (and
Former Director) and other parties.
Circulating security interests created within six months of the Relation Back Day
Pursuant to section 588FJ of the Act, a circulating security interest created within six months of the Relation Back Day is
void against a company’s liquidator, except so far as it secures:
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an advance paid to the company, or at its direction, at or after that time and as consideration for the circulating
security interest;



interest on such an advance;



the amount of a liability under a guarantee or other obligation undertaken at or after that time on behalf of, or for
the benefit of, the company;



an amount payable for property or services supplied to the company at or after that time; or



interest on an amount so payable.

The Relation Back Day for AC and ACPM is 28 June 2019, with the relation back period extending to 28 December 2018,
being six months prior to the Relation Back Day.
The Administrators have undertaken a review of AC and ACPM’s records and the PPSR registrations made against AC and
ACPM to identify if any circulating security interests were registered during the relation back period.
The Administrators have not identified any circulating security interests that that would fall within the ambit of section
588FJ of the Act. If AC and ACPM are placed into liquidation, further analysis may be undertaken by a liquidator.

Funding to pursue insolvent trading, voidable transactions or company officers
Creditors should note that insolvent trading and voidable transaction actions can only be pursued in a liquidation and
would require further investigation prior to establishing that valid, pursuable claims exist.
Any subsequent litigation would be complex and costly. Funding will be sought from creditors or litigation funders if an
appointed liquidator considers that commencing any such actions would be commercial.
The assessment of the commerciality of commencing any recovery actions must have regard to any assets available to
meet any successful judgement. As noted in Section 8.8.2 above, our preliminary investigations have not identified any
material assets in the Director’s (or Former Director’s) name, nor any available insurance.

Other offences
Pursuant to section 438D of the Act, the Administrators must lodge a report with ASIC if it appears to the Administrators
that:


a past or present officer or employee or a member may have been guilty of an offence; or



a person who has taken part in the formation, promotion, administration, management or winding up:

–

may have misapplied or retained or may have become liable or accountable for money or property; or

–

may have been guilty of negligence, default, breach of duty or breach of trust.

A summary of common potential offences which the Administrators have considered in the course of undertaking their
investigations is provided in the following table.
Table 13: Summary of common director offences

Summary of Common Director Offences
Act Ref
180
181
182
183
184
206A
286
1307
1401H

Offence
Failure to discharge duties with reasonable degree of care and diligence
Failure to act in good faith and in best interests of the corporationa nd for proper purpose
Improper use of position to gain personal advantage or cause detriment to corporation
Improper use of information to gain advantage or cause detriment to corporation
Reckless or intentionally dishonest and failing to exercise powers and discharge duties in good faith and for a proper
purpose
Disqualified person managing corporation
Failure to keep financial records
Falsification of books
Misleading or deceptive conduct

Source: The Act
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A number of common potential offences have been considered by the Administrators in the course of undertaking their
investigations and are discussed in further detail below.
Creditors should note that the list of offences is not an exhaustive list of all potential offences under the Act, but rather
reflects those more commonly committed.
Section 180 – Care and diligence – Civil obligation
Pursuant to section 180 of the Act, a director or other officer of a corporation must exercise their powers and discharge
their duties with the degree of care and diligence that a reasonable person would exercise if they:


were a director or officer of a corporation in the corporation’s circumstances; and



occupied the office held by, and had the same responsibilities within the corporation as, the director or officer.
Section 181 – Good faith – Civil obligation

Pursuant to section 181 of the Act, a director or other officer of a corporation must exercise their powers and discharge
their duties:


in good faith in the best interests of the corporation; and



for a proper purpose.
Section 182 – Use of position – Civil obligation

Pursuant to section 182 of the Act, a director, secretary, other officer or employee of a corporation must not improperly
use their position to:


gain an advantage for themselves or someone else; or



cause detriment to the corporation.
Section 183 – Use of information – Civil obligation



Pursuant to section 183 of the Act, a person who obtains information because they are, or have been, a director or
other officer or employee of a corporation must not improperly use the information to:

–

gain an advantage for themselves or someone else; or

–

cause detriment to the corporation.
Section 184 – Good faith, use of position and use of information – Criminal offences

Pursuant to section 184 of the Act, a director or other officer of a corporation commits an offence if they:


are reckless; or



are intentionally dishonest;

and fail to exercise their powers and discharge their duties:


in good faith in the best interests of the corporation; or



for a proper purpose,

or, if they are an employee, use their position dishonestly:


with the intention of directly or indirectly gaining an advantage for themselves, or someone else, or causing detriment
to the corporation; or



recklessly as to whether the use may result in themselves or someone else directly or indirectly gaining an advantage,
or in causing detriment to the corporation,

or a person who obtains information because they are, or have been, a director or other officer or employee of a
corporation commits an offence if they use the information dishonestly:


with the intention of directly or indirectly gaining an advantage for themselves or someone else, or causing detriment
to the corporation; or



recklessly as to whether the use may result in themselves or someone else directly or indirectly gaining an advantage,
or in causing detriment to the corporation.
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Section 206A – Disqualified person not to manage corporations
Pursuant to section 206A of the Act, a person who is disqualified from managing corporations commits an offence if they
continue to have an active role in the management of a corporation.
Section 286 – Obligation to keep financial records
Pursuant to section 286 of the Act, a company, registered scheme or disclosing entity must keep written financial records
that:


correctly record and explain its transactions and financial position and performance; and



would enable true and fair financial statements to be prepared and audited.
Section 1307 – Falsification of books

Pursuant to section 1307 of the Act, an officer, employee, former employee, member or former member of a company
who engages in conduct that results in the concealment, destruction, mutilation or falsification of any securities of or
belonging to the company or any books affecting or relating to affairs of the company is guilty of an offence.
Section 1041H – Misleading or deceptive conduct (Civil liability only)
Pursuant to section 1041H of the Act, a person must not engage in conduct, in relation to a financial product or a financial
service, that is misleading or deceptive or is likely to mislead or deceive.
Overview of breaches
Based on comments made throughout this report surrounding:


Inadequate record keeping;



Inadequate control and operational management;



Breach of statutory requirements with regard to real estate licensing;



Significant fund transfers without a clear basis;



Alleged falsification of accounts



Failure to provide assistance to the Administrators; and



Possible insolvent trading,

It is possible that various of the above obligations have been breached.
Whilst more detailed investigations are required, if these breaches can be subsequently proven, civil claims for damages
can be pursued against the Director and Former Director and there may also be regulatory and criminal ramifications in
certain instances.
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Anticipated return to Creditors
This section of the Report outlines the estimated outcome for Creditors from the liquidation of AC and ACPM.

The following table sets out the Administrators’ estimate as to the outcome to Creditors from a liquidation of AC and
ACPM.
Table 14: Anticipated return to Creditors
Estimated Return to Creditors
$'000

Notes

Liquidation - AC
High case
Low case

Liquidation - ACPM
High case
Low case

Estimated asset recoveries
Indemnity funding

1

130

130

-

-

Cash on appointment

2

19

19

-

-

Inventory realisations

3

-

-

-

-

Sale of IP

4

-

-

-

-

150

150

-

-

Total estimated asset recoveries
Potential recovery actions
Voidable transactions (ie preference payments)

5

-

Unknown

-

Unknown

Insolvent trading

6

-

Unknown

-

Unknown

-

Unknown

-

Unknown

Total potential recovery actions
Estimated costs
Refund of indemnity

7

(130)

(130)

-

-

Administrators' fees and disbursements

8

(130)

(130)

(50)

(80)

Liquidators' fees and disbursements

9

(110)

(210)

(60)

(60)

10

(20)

(100)

(10)

(50)

Total estimated costs

(390)

(570)

(120)

(190)

Total funds available

Nil

Legal costs

Unknown

Nil

Unknown

Employees:
Estimated employee entitlement claims

11

Return to employees (c/$)

(200)

(130)

-

-

Nil

Unknown

Nil

Unknown

Nil

Nil

Nil

Nil

Secured creditors:
Funds available for secured creditor
Secured creditor claim

12

(1,750)
Nil

Return to secured creditor (c/$)

(1,750)

Shortfall to secured creditor

(1,750)
Nil
(1,750)

(1,750)
Nil
(1,750)

(1,750)
Nil
(1,750)

Unsecured creditors:
Nil

Funds available for unsecured creditors

Unknown

Nil

Unknown

Ordinary unsecured creditor claims (excl. PFG)

13

(1,000)

(500)

(1,300)

(300)

PFG's unsecured claim (shortfall from security)

14

(1,750)

(1,750)

(1,750)

(1,750)

Return to unsecured creditors (c/$)

Nil

Unknown

Nil

Unknown
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Table 15: Anticipated return to Creditors
Estimated Returns to Creditors
Liquidation - AC
$'000

Low case

High case

Liquidation - ACPM
Low case

High case

Employees

Nil

Unknown

Nil

Unknown

Secured

Nil

Unknown

Nil

Unknown

Ordinary unsecured creditors

Nil

Unknown

Nil

Unknown

For the purposes of estimating the return in a liquidation, the following scenarios have been presented in the analysis
above:


Low – this scenario contemplates circumstances whereby any voidable transaction and/or insolvent trading claim is
disputed or there are no funds available to pursue recovery actions so no recoveries are made.



High – this scenario contemplates circumstances whereby any voidable transaction and/or insolvent trading is
successful. Whilst it is not yet possible to forecast recovery, additional costs associated with pursuing claims are
included.



This assumes that any claim is not disputed, and if recovery action was to be taken, any costs incurred are recoverable
against the relevant party or funded.

Key assumptions
Set out below is the Administrators’ commentary in relation to the analysis, as referenced by each note.
Note 1


PFG provided the Administrators with a $130,000 indemnity for trading costs and the Administrators’ fees and costs.

Note 2


As at the Appointment Date, there was $18,569 in AC’s general operating bank account. This bank account has now
been frozen

Note 3


The Administrators recovered security devices from the Companies’ Pyrmont premises. We subsequently became
aware these were under a rental agreement and no value will be generated for the Companies.

Note 4


As noted earlier in this Report, the Administrators attempted to sell the Companies’ intellectual property consisting
predominantly of the customer list. This was ultimately unsuccessful, accordingly, we have attributed no value here.

Note 5


While our initial investigations suggest there may be a number of voidable transactions, we have been unable to
confidently provide an estimate of recoveries.



We note that funding would be required in order to finalise investigations and pursue any claims.



Any net amount ultimately recovered from these claims would improve the return to creditors.

Note 6


While our initial investigations suggest there may be evidence that AC and ACPM traded whilst insolvent, we have
been unable to confidently provide an estimate of recoveries and note that funding would be required in order to
finalise investigations in this regard and pursue any claims. Any net amount ultimately recovered from these claims
would improve the return to creditors.

Note 7


As set out in Note 1, the indemnity received was to be used for trading costs and the Administrators’ fees and costs.
Due to the agreement with PFG, any part of the indemnity drawn down will need to be repaid in priority to any
amounts available to creditors.
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Note 8


Information in relation to the remuneration approvals requested by the Administrators with a summary of the fee
resolutions to be proposed at the Second Meetings of Creditors is set out in Section 11 and Appendix D of the
Report.

Note 9


The ability to meet the Liquidators’ remuneration is subject to recoveries being made in the liquidation.

Note 10


In a scenario where any voidable transaction and/or insolvent trading claim is successful, based on our experience, this
will require involvement of our lawyers.

Note 11


The ‘low value’ assigned to employee claims has been calculated using AC’s books and records. We note that this
number does not include retrenchment payments (i.e. redundancy and payment in lieu of notice). Further
investigations will be required to determine if employees are entitled to redundancy payments.



We estimate that this number will increase, when all employees submit their claims.



Employee claims are afforded a priority pursuant to section 556 of the Act.

Note 12


The secured creditor claim is based on a claim submitted by PFG.

Note 13


The ‘low value’ assigned to ordinary unsecured claims has been calculated using the Companies’ books and records.
We anticipate that these numbers will increase.



The Administrators note that all claims (even if admitted for voting purposes) would be subject to formal adjudication
in the event that a dividend to unsecured creditors is to be made.

Note 14


There are no non-circulating assets available. Accordingly, PFG’s claim will be unsecured and treated pari passu with
ordinary unsecured creditor claims.
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Options available to Creditors
This section of the Report provides Creditors with a statement of the Administrators’ opinion about each of the
courses of action in respect of which Creditors are entitled to vote at the Second Meetings of Creditors.

Background
The Administrators are required to provide Creditors with a statement of their opinion about each of the courses of action
in respect of which Creditors are entitled to vote at the Second Meetings of Creditors.
The Administrators are required to opine on whether it would be in the Creditors’ interests:


for the administration to end with control of the Companies reverting to the Director;



for the Companies to execute a DOCA (although a DOCA has not been proposed); or



for the Companies to be wound up.

Creditors are also entitled to vote to adjourn the Second Meetings of Creditors for up to 45 business days.

Administrations to end
Creditors may consider ending the administrations and returning the control of the Companies to the Director. This would
only be appropriate in circumstances where the Companies were deemed to be solvent.
The Administrators do not believe this to be a viable option, noting that the Companies are insolvent and have no access
to funding. It would not be appropriate to return control of an insolvent company to its directors.
In the Administrators’ opinion, it is not in the best interests of Creditors of the Companies to vote for the administration to
end.

DOCA
A DOCA is a binding arrangement between a company and its creditors governing how the company’s affairs will be dealt
with. It aims to maximise the chances of the company, or as much as possible of its business, continuing, or to provide a
better return for creditors than an immediate winding up. A DOCA binds all unsecured creditors, even if they voted
against the proposal.
The Administrators note that, at the date of this Report, no DOCA has been proposed for the Companies and accordingly
do not recommend creditors to vote in favour of a DOCA.

The Companies to be wound up
A return to Creditors from a winding up of the Companies is dependent on recoveries from voidable transactions, such as
insolvent trading or unfair preference claims. As set out at Section 9 of this Report, based on the Administrators
preliminary investigations, it is unlikely that sufficient recoveries would be made to enable a distribution to be made to any
class of creditor.
Absent a proposal for a DOCA, and because the Administrators cannot recommend returning control of the Companies to
the Director in their insolvent state (as explained above), the only option for the Administrators to recommend is that the
Companies be placed into Creditors’ Voluntary Liquidation and that the Administrators act as joint and several liquidators
of the Companies.
However, as noted above, Creditors also have the option of voting to adjourn the Second Meetings of Creditors for up to
45 business days. We do not consider this to be in creditors interests.
Based on the current information available, the Administrators do not anticipate an alternative option being brought
forward which would provide a better outcome to Creditors.
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Administrators’ recommendation
For the reasons set out above, the Administrators, at the time of writing this Report, recommend that Creditors
resolve for the Companies to be wound up.

Creditor information on remuneration
An administrator’s remuneration can only be fixed by resolution of a committee of inspection, a company’s creditors, or by
application to the court.
In accordance with section 449E of the Act and the ARITA Code of Professional Practice, a Schedule of Remuneration
Methods and Hourly Rates was provided to Creditors with the Administrators’ initial circular letter to Creditors dated 3 July
2019, and tabled at the First Meetings of Creditors held on 10 July 2019.
The Administrators’ remuneration to date has been calculated based on time spent by the Administrators and their staff
for the period 28 June 2019 to 19 July 2019, and approval of this remuneration has not previously been sought.
At the forthcoming Second Meetings of Creditors, the Administrators will ask Creditors to consider, and if thought fit,
approve their remuneration for the periods:


28 June 2019 to 19 July 2019 (based on actual time spent);



19 July 2019 to 2 August 2019 (based on estimated time to be spent at the time of writing this Report, and the actual
amount spent will be tabled at the Second Meetings of Creditors); and



the prospective remuneration of the liquidators if Creditors resolve that the Companies’ should enter Creditors’
Voluntary Liquidation and the Administrators be appointed as liquidators.



The total remuneration being sought is subject to the decision Creditors make at the Second Meetings of Creditors
and is summarised in the table below:

Table 16: Remuneration resolutions being sought
Total Remuneration

AUD$ ex GST

Report
reference

AC

ACPM

Total

Amount

Amount

Amount

111,554.63

63,065.93

174,620.55

Voluntary Administration
For the period 28 June 2019 to 19 July 2019

3.2.1

For the period 20 July 2019 to 2 August 2019

3.2.2

Total - Voluntary Administration [A]

15,000.00

15,000.00

30,000.00

126,554.63

78,065.93

204,620.55

60,000.00

90,000.00

150,000.00

60,000.00

90,000.00

150,000.00

186,554.63

168,065.93

354,620.55

Liquidation
Start date of Liquidation to date of completion*
Total – Liquidation [B]
TOTAL remuneration claimed – if AC and ACPM enter liquidation [A+B]

3.2.3

* Note: Approval for the future remuneration sought is based on an estimate of the work necessary to reach this milestone.
Should additional work be required beyond what is contemplated, further approval may be sought from creditors.



Please refer to the Remuneration Report (Appendix D) section references detailed in the table above for the
remuneration resolutions for which approval is sought.



In the event that the Administrators’ (or Liquidators’) remuneration in either of the periods where remuneration has
been estimated is below the amount approved, the Administrators (and subsequently Liquidators) will only draw the
actual amount incurred. If actual remuneration exceeds the amount approved, the Administrators/Liquidators will seek
further approval in one of the ways described above.



The Administrators note that as detailed in our DIRRI, indemnity funds of $130,000 were provided to us towards our
fees and expenses to undertake the Voluntary Administration. In the event that our fees and expenses are in excess of
the indemnity provided, there are presently no funds available in the administration in which to draw their requested
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fees in full, if and when approved. Consequently, payment of the Administrators’ (and subsequently Liquidators’ or
Deed Administrators’) fees is contingent on funds becoming available.

Receipts and payments
Please see below a summary of receipts and payments for AC:
Table 17: Summary of receipts and payments

Summary of receipts and payments from 28 June 2019 to 19 July 2019
Receipts

Amount ($)

- Indemnity

130,000

Total receipts

130,000

Payments
- Administrative expenses

(1,134)

Total payments
Net receipts/(payments)

(1,134)
128,866

There were no receipts and payments for ACPM.

Committee of Inspection
In the event that Creditors resolve that the Companies be wound up, the Act provides that a committee of inspection
(COI) may be formed.
In these circumstances, a COI would provide the liquidators with a sounding board in relation to Creditors’ views on any
contentious issues, and may approve certain matters (for example compromises of claims and the liquidators’
remuneration).
At the Second Meetings of Creditors, if the Companies are placed in liquidation, Creditors will be invited to consider
whether a COI should be formed, and, if so, which Creditors should be on the committee.

Second Meetings of Creditors
The Second Meetings of Creditors for AC and ACPM has been convened to be held on 2 August 2019 at 2.00pm AEST at
‘Pacific Room’, Wesley Conference Centre, 220 Pitt Street, Sydney NSW 2000.
Creditors who intend to vote at the meeting are required to lodge a formal proof of debt. Creditors who have already
lodged a proof of debt for the First Meetings of Creditors (or subsequent to the First Meetings of Creditors) do not need
to complete a new form. A blank proof of debt form is included at Appendix F of this report.
Creditors may exercise their right to vote by voting at the meeting in person, by appointing a proxy or by postal vote.
Pursuant to the Act, the proxy forms lodged by Creditors for the First Meetings of Creditors cannot be used for the second
meeting. Accordingly, Creditors who wish to vote by proxy should ensure that a proxy form for the Second Meetings of
Creditors, power of attorney or evidence of appointment of a company representative, is completed and lodged. A blank
proxy form is included at Appendix G.
Included at Appendix E is an information sheet “General information for Attending and Voting at Meetings of Creditors”.
Documents must be lodged with the Administrators’ office by 5.00pm AEST on 1 August 2019. Registration for the
meeting will commence at 1.45pm AEST on the day of the meeting (2 August 2019).
A copy of the minutes of the Second Meetings of Creditors will be lodged with ASIC within ten business days of the
meeting (i.e. on or before 16 August 2019).
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Contact
Included at Appendix H are information sheets issued by ASIC and ARITA for the benefit of Creditors.
Creditors may email andchill@mcgrathnicol.com if they have any queries.
Dated 26 July 2019

Barry Kogan

Kathy Sozou

Joint and Several Administrator

Joint and Several Administrator
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APPENDIX A: Notice of Meeting

NOTICE OF MEETINGS OF
CREDITORS OF COMPANIES UNDER EXTERNAL ADMINISTRATION
And Chill Pty Ltd (Administrators Appointed) ACN 611 286 358 (AC)
And Chill Property Management Pty Ltd (Administrators Appointed) ACN 617 365 456 (ACPM)
(together, known as, And Chill or the Companies)

1.

Notice is given that meetings of creditors of AC and ACPM will be held at ‘Pacific Room’, Wesley
Conference Centre, 220 Pitt Street, Sydney NSW 2000 on 2 August 2019 at 2:00pm AEST.

2.

The purpose of the meetings is for creditors to:
a.

i.

be returned to the control of the director;

ii.

enter into liquidation;

iii.

enter into a DOCA (although, at this stage, a DOCA has not been proposed); or

iv.

the meeting be adjourned;

b.

consider and, if thought fit, approve the remuneration of the Administrators;

c.

if creditors resolve that the Companies should enter liquidation:

d.
3.

consider the Administrators' Report to creditors and any other matters raised relating to the
Companies’ futures, and then to resolve either that the Companies:

i.

consider and, if thought fit, approve the future remuneration of the liquidators;

ii.

consider the appointment of a Committee of Inspection (for the purposes of a liquidation);

iii.

consider authorising the liquidators to compromise debts of the Companies pursuant to section
477(2A) of the Corporations Act 2001 (Cth); and

iv.

consider authorising the liquidators to enter into agreements that may take longer than three
months to complete pursuant to Section 477(2B) of the Corporations Act 2001 (Cth); and

discuss any other relevant business which may arise.

The effect of Insolvency Practice Rules (Corporations) section 75-85 (entitlement to vote as creditor at
meetings of creditors) is:
a.

A person other than a creditor (or the creditor’s proxy or attorney) is not entitled to vote at a meeting
of creditors.

b.

Subject to subsections (3), (4) and (5), each creditor is entitled to vote and has one vote.

c.

A person is not entitled to vote as a creditor at a meeting of creditors unless:

d.

i.

his or her debt or claim has been admitted wholly or in part by the external administrator; or

ii.

he or she has lodged, with the person presiding at the meeting, or with the person named in the
notice convening the meeting as the person who may receive particulars of the debt or claim:


those particulars; or



if required—a formal proof of the debt or claim.

A creditor must not vote in respect of:
i.

an unliquidated debt; or

ii.

a contingent debt; or
1

iii.

an unliquidated or a contingent claim; or

iv.

a debt the value of which is not established;

unless a just estimate of its value has been made.
4.

Proofs of debt and proxies must be submitted by 4:00pm (AEST) on Thursday, 1 August 2019.

5.

If a person wishes to participate in the meetings using audio facilities, they should please contact
Conor Menzies by email to andchill@mcgrathnicol.com to obtain the details, not later than 4:00pm (AEST)
on Thursday, 1 August 2019.
Please note that those attending by telephone will not be able to verbally contribute or vote at the
meetings unless they submit a proxy for a person physically attending the meetings.

Dated: 25 July 2019

Barry Kogan

Joint and Several Voluntary Administrator
McGrathNicol
GPO Box 9986
Sydney NSW 2001
Australia
+61 2 9338 2600
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APPENDIX B: Declaration of Independence, Relevant Relationships and Indemnities

Declaration of Independence, Relevant Relationships and Indemnities (DIRRI)
And Chill Pty Ltd (Administrators Appointed) ACN 611 286 358 (AC)
And Chill Property Management Pty Ltd (Administrators Appointed) ACN 617 365 456 (ACPM)
(Together known as, And Chill or the Companies)
The Corporations Act and professional standards require the Practitioner/s appointed to an insolvent entity to make
a declaration as to:
their independence generally;
relationships, including
a)

the circumstances of the appointment;

b)

any relationships with the company and others within the previous 24 months;

c)

any prior professional services for the company within the previous 24 months;

d)

that there are no other relationships to declare; and

any indemnities given, or up-front payments made, to the Practitioner.
This declaration is made in respect of ourselves, our partners, the firm McGrathNicol, which for the purpose of this
declaration includes the McGrathNicol Partnership, the McGrathNicol Advisory Partnership and McGrathNicol
Services Pty Ltd.
Independence
We, Barry Kogan and Kathy Sozou, of the firm McGrathNicol have undertaken a proper assessment of the risks to
our independence prior to accepting the appointment as Joint and Several Voluntary Administrators of the
Companies in accordance with the law and applicable professional standards. This assessment identified no real or
potential risks to our independence. We are not aware of any reasons that would prevent us from accepting this
appointment.
Declaration of Relationships

Circumstances of appointment
On 6 June 2019, Rajiv Goyal, a Director at McGrathNicol was contacted by Lewis Seelenmeyer of K&L Gates (K&L),
legal advisor for the Companies.
K&L flagged that the Companies would like to consider engaging McGrathNicol as Investigating Accountant (IA) for
the Companies and requested a meeting.
We believe this referral from K&L does not result in a conflict of interest or duty because:


from time to time we are referred work from and refer legal work to K&L, but we have not previously been
referred work in relation to the Companies;



the referral is unconditional; and



referrals between professional advisors are common place.
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On 12 June 2019, Mr Kogan and Mr Goyal met with the Companies’ Directors, Callum Forbes and Jeffrey Feng (Mr
Feng attended via telephone) and Mr Seelenmeyer for the purposes of McGrathNicol being briefed on the
background of the Companies’ financial position and to agree a scope for the proposed IA engagement. Ultimately,
the IA engagement did not proceed.
On 18 June 2019, Mr Kogan and Mr Goyal and another McGrathNicol staff member met again with Mr Forbes and
Mr Feng for the purposes of McGrathNicol being provided with further background information in relation to the
Companies, which was followed by a teleconference on 19 June 2019 covering the same topics between these same
parties and some additional K&L personnel.
On 24 June 2019, two teleconferences were held with Mr Goyal, Mr Forbes, Mr Feng, Mr Seelenmeyer and the
Companies’ secured creditor, Partners for Growth V, L.P (PFG) together with their lawyers, Arnold Bloch Leibler
(ABL). The purpose of the calls and a further follow up call on 25 June 2019 was for the Companies to provide an
update to PFG on their current financial circumstances with a view to seeking funding.
Over the period 25 June 2019 to 27 June 2019, discussions were held between McGrathNicol, PFG and the
Companies to further understand the current situation and consider and plan for a potential appointment as
Voluntary Administrators (should this be required).
Also during this period, McGrathNicol was advised by Mr Feng that he had resigned as Director of the Companies
and also as the Licensed Real Estate Agent (Licensee) of ACPM. Accordingly, a number of discussions were then
held with PFG, K&L and ABL to assess insolvency options for ACPM. It was determined that PFG would initiate the
insolvency appointment to ACPM, following the appointment of Voluntary Administrators to AC.
On 27 June 2019, Mr Kogan and Mr Goyal had a teleconference with Bailey Compton of Leverage Group, lawyer
acting for Mr Feng. It was confirmed on the teleconference that Mr Feng had resigned as Director of the Companies
and also Licensee of ACPM. Mr Kogan advised Mr Compton that PFG were intending to appoint Administrators to
ACPM which was without a director immediately after Mr Forbes, as sole Director of AC, appoints Administrators to
AC.
On 28 June 2019, Mr Kogan and Ms Sozou were appointed Joint and Several Administrators to the Companies.
No remuneration was received for participating in the above discussions.
In our opinion, these communications do not affect our independence as:


they were of limited scope over a short term with a clear information gathering and planning focus and would
not be subject to review and challenge during the course of the administration;



noting our limited objectives (i.e. to understand the Companies’ current financial position and to plan for a
possible voluntary administration), these communications would not be subject to review or influence our
ability to be able to fully comply with the statutory and fiduciary obligations associated with the administration
in an objective and impartial manner; and



it is recognised by the Australian Restructuring, Insolvency and Turnaround Association’s (ARITA) Code of
Professional Practice that pre-appointment discussions regarding insolvency options and obtaining background
information are necessary and do not amount to an impediment to accepting an appointment.

We have provided no other information or advice to the Companies beyond that outlined in this Declaration of
Independence, Relevant Relationships and Independence (DIRRI). We provided no advice to the Directors or
Former Directors in their capacity as Directors of the Companies.

Relevant Relationships (excluding professional services to the Insolvent)
Neither we, nor our firm, have, or have had, within the preceding 24 months, any relationships with And Chill, an
associate of And Chill, a former insolvency practitioner appointed to And Chill or any person or entity that has
security over the whole or substantially whole of And Chill’s property.

Prior professional services to the Insolvent
Neither we, nor our firm, have provided any professional services to And Chill, in the previous 24 months.
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No other relevant relationships to disclose
There are no other known relevant relationships, including personal, business and professional relationships, from
the previous 24 months with And Chill, an associate of And Chill, a former insolvency practitioner appointed to And
Chill or any person or entity that has security over the whole or substantially the whole of And Chill’s property that
should be disclosed.
Indemnities and Up-front Payments
We have been provided with the following up-front payment for the conduct of these VAs:

Name

Relationship with And Chill

Nature of Indemnity or Payment

PFG

PFG holds a charge over the
whole or substantially the
whole property of the
Companies.

During the planning work undertaken prior to the
appointment, we identified a potential need for
funding for the costs and expenses of the
Voluntary Administrations. Prior to the
appointment, PFG paid $130,000 into
McGrathNicol’s trust account. These funds will be
transferred shortly into an account operated by the
Companies under the control of the Voluntary
Administrators.
The $130,000 sum represents an indemnity for
trading costs and the Administrators’ fees and
costs which may be drawn at any time (subject to
creditor approval, if required).
There are no conditions on the conduct of the
Voluntary Administrations associated with the
provision of this indemnity.

This does not include statutory indemnities. We have not received any other indemnities or up-front payments that
should be disclosed.
Appointments to Members of a Corporate Group
As specified on page one of this Declaration, the administrators have been appointed as Voluntary Administrators of
two entities within the And Chill Group of companies.
The Administrators are of the view that the appointment to two entities will have significant benefits to the conduct
of the Voluntary Administration, particularly in that this will provide for cost-savings and enable an accurate as possible
view to be obtained of the activities and financial position of the Companies as a whole. At this time, the Administrators
are aware that there may be inter-company transactions within the group but are not aware of any potential conflicts
of interest arising from the appointments over the two group members. However, to the extent it becomes apparent
that pre-appointment dealings between companies in the group may give rise to a conflict which may impact the
outcome for creditors of either company, then the Administrators undertake to disclose any such conflicts to the
creditors and as appropriate, seek Court directions as to the means of resolving the potential conflict.
Dated: 3 July 2019

..........................................................................
Signed, Barry Kogan

..............................................................................
Signed, Kathy Sozou

3

Note:

1

If the circumstances change or new information is identified, we are required under the Corporations Act
2001 and the ARITA Code of Professional Practice to update this Declaration and provide a copy to
creditors with our next communication, as well as table a copy of any replacement Declaration at the next
meeting of the insolvent’s creditors.

2

Any relationships, indemnities or up-front payments disclosed in the DIRRI must not be such that the
Practitioner is no longer independent. The purpose of components B and C of the DIRRI is to disclose
relationships that, while they do not result in the Practitioner having a conflict of interest or duty, ensure
that creditors are aware of those relationships and understand why the Practitioner nevertheless remains
independent.

Please note that the presentation of the above information is in accordance with the standard format suggested by
ARITA.
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APPENDIX C: Schedule of remuneration rates

Initial Remuneration Notice
And Chill Pty Ltd (Administrators Appointed)
ACN 611 286 358 (AC)
And Chill Property Management Pty Ltd (Administrators Appointed)
ACN 617 365 456 (ACPM)
(Together known as, And Chill or the Companies)

The purpose of the Initial Remuneration Notice is to provide you with information about how we propose our
remuneration for undertaking the voluntary administration will be set.
Remuneration methods
There are four basic methods that can be used to calculate the remuneration charged by an insolvency
practitioner. They are:
A.

Time based/hourly rates: This is the most common method. The total fee charged is based on the
hourly rate charged for each person who carried out the work, multiplied by the number of hours
spent by each person on each of the tasks performed.

B.

Fixed Fee: The total fee charged is normally quoted at the commencement of the external
administration and is the total cost for the external administration.

C.

Percentage: The total fee charged is based on a percentage of a particular variable, such as the gross
proceeds of asset realisations.

D. Contingency: The practitioners’ fee is structured to be contingent on a particular outcome being
achieved.
Method chosen
Given the nature of this external administration, we propose that our remuneration be calculated on a time
basis which will be recorded and charged in six minute increments. Details of the hourly rates for different
levels of staff are included below. The complexity and demands of the external administration will determine
the staff to be utilised for this appointment.
We have chosen the time based method because:


This method is considered to be most suitable for this appointment as it ensures creditors are only
charged for work that is performed in the external administration, which can be difficult to
accurately estimate at the date of appointment.



Even later than the date of appointment, it can be difficult to estimate the time that may be
required in advance of the substantive work being undertaken. The time based method in this
case again ensures that creditors are only charged for work that is actually performed in the
external administration.



The practitioner is required to perform a number of tasks which do not relate to the realisation of
assets, for example responding to creditor enquiries, reporting to ASIC and distributing funds in
accordance with the provisions of the Corporations Act.



The practitioner has a time recording system that can produce a detailed analysis of time spent on
each type of task by each individual staff member utilised in the external administration.
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Time based remuneration calculates fees upon a basis of time spent at the level appropriate to the
work performed.



Explanation of Hourly Rates
The rates for our remuneration calculation are set out in the following table, together with a general guide
showing the qualifications and experience of staff engaged in the external administration and the role they
take in the external administration. The hourly rates charged encompass the total cost of providing
professional services and should not be compared to an hourly wage.

Hourly rate
(excl. GST)

Title

Description

Appointee/Partner

Registered liquidator, Chartered Accountant or equivalent and
generally degree qualified with more than twelve years of
experience. Leads assignments with full accountability for
strategy and execution.

$690

Director 1

Generally Chartered Accountant or comparable qualification
and degree qualified with more than ten years of experience,
including four years of Director or equivalent experience.
Autonomously leads complex insolvency appointments
reporting to Appointee/Partner.

$635

Director

Generally Chartered Accountant or comparable relevant
qualification and degree qualified with more than nine years
of experience. Autonomously leads insolvency appointments
reporting to Appointee/Partner.

$600

Senior Manager

Generally Chartered Accountant or comparable relevant
qualification and degree qualified with more than seven years
of experience. Self-sufficiently conducts small to medium
insolvency appointments and leads major workstreams in
larger matters.

$545

Manager

Generally Chartered Accountant or comparable relevant
qualification and degree qualified with more than five years of
experience. Self-sufficiently conducts small insolvency
appointments and takes a supervisory role on workstreams in
larger matters.

$515

Assistant Manager

Generally Chartered Accountant or comparable relevant
qualification and degree qualified with more than three years
of experience. Autonomously manages workstream activity
within appointments.

$465

Senior Accountant

Generally degree qualified and undertaking Chartered
Accountant’s qualification or comparable relevant qualification
with more than 16 months of experience. Completes tasks
within workstreams and appointments under supervision.

$425
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Hourly rate
(excl. GST)

Title

Description

Accountant

Generally degree qualified and undertaking or about to
undertake Chartered Accountant’s qualification or comparable
relevant qualification with less than one year of experience.
Assists with tasks within workstreams and appointments under
supervision.

$330

Undergraduate/Cadet

Undertaking relevant degree. Assists with tasks within
workstreams and appointments under supervision.

$300

Practice Services
Director

National Practice Service leaders, generally degree qualified
with more than ten years of experience and reporting directly
to partners. Technical experts in their specific areas and have
team management responsibilities.

$640

Senior Treasury staff

Appropriately experienced and undertakes senior Treasury
activities such as oversight of the processing of payment of
receipts and banking administration. May be responsible for
day to day management of projects or operations and may
have supervisory responsibility for junior staff.

$420

Senior Client
Administration and
Treasury

Appropriately experienced and undertakes senior level
administrative support activities or Treasury activities. May be
responsible for day to day management of projects or
operations and may have supervisory responsibility for junior
staff.

$330

Administration

Appropriately experienced and undertakes support activities
such as meeting coordination and preparation of materials
where it is efficient and appropriate to do so.

$180

McGrathNicol reviews its hourly rates on either 31 December or 30 June. Creditors will be advised of any
change to the hourly rates for this external administration.
Estimated remuneration
Subject to the assumptions set out below, we estimate that this external administration may involve
remuneration for the practitioners of approximately $100,000 to $130,000 (GST exclusive) to the date of the
second meeting of creditors. The following variables may have a significant effect on this estimate:


Uncertainty around the timing and manner of sale of And Chill’s business and assets;



the time that may be required to obtain books, records, funds and assets (if any) from the parties
that hold them;



the unpredictable level of work required to stabilise the business and shut down its operations;



the time taken to contact booking holders and home owners;



the number and value of claims that may be received in the external administration and work that
may be required to adjudicate on those claims for voting and/or dividend purposes;



the structure of any Deed of Company Arrangement that may be proposed;



work that may be required to distribute funds to creditors;
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investigations that may be required to ascertain the existence and location of any other assets,
including potential legal actions that may be available to the external administrator;



the existence of any legal claims (if any) and the timeframe to resolution, as well as Court
timeframes, both of which are difficult to predict; and



any identified matters that are required to be reported to statutory authorities such as ASIC.

Prior to our appointment, we provided an estimate of the cost of the external administration to the directors.
This estimate is consistent with the estimate provided to the directors prior to our appointment
We have not been provided with any indemnities or upfront payments for remuneration or costs associated
with the conduct of these voluntary administrations.
Disbursements
Disbursements are divided into three types:


Externally provided professional services – these are recovered at cost. An example of an
externally provided professional service disbursement is legal fees.



Externally provided non-professional costs – such as travel, accommodation, external printing
services and search fees – these are recovered at cost.



Internal disbursements – such as photocopying, printing and postage. These disbursements are
generally charged at cost but may include, in the case of disbursements such as data storage and
hosting, telephone calls, photocopying and printing, both direct variable and fixed costs. For
example the rate per page for printing includes a reasonable and commercial allowance for paper,
toner, depreciation, power and maintenance.

We are not required to seek creditor approval for disbursements paid to third parties, but must account to
creditors. However, we must be satisfied that these disbursements are appropriate, justified and reasonable.
We are required to obtain creditor’s consent for the payment of internal disbursements where there may be
a profit or advantage. Creditors will be asked to approve our internal disbursements where there is a profit
or advantage prior to these disbursements being paid from the external administration.
Details of the basis of recovering disbursements in this external administration are provided below.
For clarity, it is noted that any time costs of any employee of McGrathNicol or any associated entity will be
reported as part of our remuneration, for which approval may be sought.

Basis of disbursement claim
Disbursement type

Rate (Excl. GST)

Externally provided professional services

At cost

Externally provided non-professional services

At cost

Internal disbursements
Advertising

At cost
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Courier

At cost

Data hosting – data loading & processing fee

$50-$100 per gigabyte (GB)*

Data hosting – monthly hosting fee (for matters where

Standard monthly hosting fee of $2,000

data is required to be hosted online for more than 1

per month (for up to 500GB of

month)

information loaded) plus $2,000 per
month for every additional 500GB block
over and above 500GB

Printing – black and white

$0.09 per page

Printing – Colour

$0.28 per page

Postage

At cost

Stationery and other incidental disbursements

At cost

Staff per diem travel allowance**

$89.00 per day***

Staff vehicle use

$0.68 per km***

Telephony – mobile, fixed line and conference calls

At cost

* Depending on volume of data to be hosted
** Payable when partners or staff are required for business purposes to stay away from their usual place of
residence overnight
*** These rates are deemed reasonable by the Australian Taxation Office

Further explanation of data hosting disbursements
In the conduct of this external administration, we may use McGrathNicol Technology Advisory to extract,
aggregate, electronically process and/or host electronic data, which could be used for the:


trade or sale of the business or assets; and/or



investigations regarding transactions or potential recoveries available to creditors.

If data hosting is required and we choose not to use the services of McGrathNicol Technology Advisory, we
will otherwise have to purchase those services from an alternative provider and/or use another method to
achieve the same end, which will not be as efficient as using these available internal services.
We note that the data hosting rates above are no more than our standard commercial pricing available for
the same services when they are provided to external parties.
3 July 2019
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APPENDIX D: Remuneration Report

Remuneration Report
And Chill Pty Ltd (Administrators Appointed)
ACN 611 286 358 (AC)

And Chill Property Management Pty Ltd (Administrators
Appointed)
ACN 617 365 456 (ACPM)
26 July 2019
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Declaration
We, Barry Kogan and Kathy Sozou of McGrathNicol, have undertaken a proper assessment of this remuneration
claim for our appointment as Voluntary Administrators of AC and ACPM in accordance with the law and applicable
professional standards. We are satisfied that the remuneration claimed is in respect of necessary work, properly
performed, or to be properly performed, in the conduct of this matter.

Executive Summary
The total remuneration being sought is subject to the decision Creditors make at the Second Meetings of Creditors
and is summarised in the table below:
Total remuneration
AC
Report
Reference

ACPM

Total

Amount ($) Amount ($) Amount ($)

Voluntary Administration
For the period 28 June 2019 to 19 July 2019 (exc GST)

3.2.1

For the period 20 July 2019 to 2 August 2019 (exc GST)

3.2.2

Total - Voluntary Administration [A]

111,554.63

63,065.93

174,620.55

15,000.00

15,000.00

30,000.00

126,554.63

78,065.93

204,620.55

60,000.00

90,000.00

150,000.00

60,000.00

90,000.00

150,000.00

186,554.63

168,065.93

354,620.55

Liquidation
Start date of Liquidation to date of completion (exc GST)*

3.2.3

Total – Liquidation [B]
TOTAL remuneration claimed – if AC and ACPM enter liquidation [A+B]

* Note: Approval for the future remuneration sought is based on an estimate of the work necessary to reach this
milestone. Should additional work be required beyond what is contemplated, further approval may be sought from
creditors.

Please refer to the report section references detailed in the table above for the remuneration resolutions for which
approval is sought.

Remuneration
Professional time costs
Please refer to the report section references detailed in the table in section 2 for full details of the calculation and
composition of the professional time costs incurred.

Remuneration claims and resolutions
An Administrators’ remuneration can only be fixed by resolution of a committee of creditors, the creditors or by
application to the court.
In accordance with Section 449E of the Act and the ARITA Code of Professional Practice, a Schedule of Remuneration
Methods and Hourly Rates was provided to creditors with our initial circular dated 3 July 2019 and tabled at the
first meetings of creditors held on 10 July 2019.
Our professional time costs incurred to date have been calculated based on actual time spent by the Administrators
and their staff, and their estimated time for the period 20 July 2019 to the end of the administration (i.e., to the
Second Meetings of Creditors). Further, should creditors resolve for the Companies to enter liquidation, our
estimated fees for this period has been calculated in accordance with the aforementioned Schedule of Remuneration
Methods and Hourly Rates.
In preparing the forecast fee components, we have made our best estimate of what we consider will be incurred
during:


the period 20 July 2019 to the Second Meetings of Creditors; and



the period of a liquidation (should Creditors resolve to wind up AC and ACPM).
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Remuneration for the period 28 June 2019 to 19 July 2019 (Retrospective Voluntary Administration fees)
We will seek approval of the following resolutions for AC and ACPM to approve our remuneration for the period
28 June 2019 to 19 July 2019. Details to support this resolution, including details of the major tasks performed and
the costs associated with each of those major tasks for AC and ACPM are contained in Schedule 1.
AC resolution

“That the remuneration of the Voluntary Administrators of And Chill Pty Ltd (Administrators Appointed)
ACN 611 286 358, for the period 28 June 2019 to 19 July 2019 is approved for payment in the sum of $111,554.63
plus GST (reflecting a reduction in professional time costs based on time spent calculated at the hourly rates as
detailed in the circular dated 3 July 2019), and the Voluntary Administrators may pay the remuneration immediately
from funds on hand, funds held as an indemnity, as funds become available or as otherwise determined by the
Voluntary Administrators.”
ACPM resolution

“That the remuneration of the Voluntary Administrators of And Chill Property Management Pty Ltd (Administrators
Appointed) ACN 617 365 456, for the period 28 June 2019 to 19 July 2019 is approved for payment in the sum of
$63,065.93 plus GST (reflecting a reduction in professional time costs based on time spent calculated at the hourly
rates as detailed in the circular dated 3 July 2019), and the Voluntary Administrators may pay the remuneration
immediately from funds on hand, funds held as an indemnity, as funds become available or as otherwise determined
by the Voluntary Administrators.”
Remuneration for the period 20 July 2019 to the second creditors meeting (Prospective Voluntary
Administration fees)
We will seek approval of the following resolutions for AC and ACPM to approve our remuneration for the period
20 July 2019 to the second creditors meeting. Details to support this resolution, including details of the major tasks
performed and the costs associated with each of those major tasks are contained in Schedule 2.
AC resolution

“That the remuneration of the Voluntary Administrators of And Chill Pty Ltd (Administrators Appointed)
ACN 611 286 358, for the period 20 July 2019 to 2 August 2019, is approved for payment in the sum of $15,000.00
plus GST, and the Voluntary Administrators may pay the remuneration immediately from funds on hand, funds held
as an indemnity, as funds become available or as otherwise determined by the Voluntary Administrators.”
ACPM resolution

“That the remuneration of the Voluntary Administrators of And Chill Property Management Pty Ltd (Administrators
Appointed) ACN 617 365 456, for the period 20 July 2019 to 2 August 2019, is approved for payment in the sum
of $15,000.00 plus GST, and the Voluntary Administrators may pay the remuneration immediately from funds on
hand, funds held as an indemnity, as funds become available or as otherwise determined by the Voluntary
Administrators.”
Estimated remuneration for the period of the Liquidation (Prospective Liquidator fees)
In the event that a Liquidation is approved by the creditors, we will seek approval of the following resolution to
approve the Liquidators’ remuneration for the period of the liquidation. Details to support this resolution, including
details of the major tasks to be performed and the costs associated with each of those major tasks are contained
in Schedule 3.
AC resolution

“That the future remuneration of the Liquidators of And Chill Pty Ltd (In Liquidation) ACN 611 286 358 for the
period of the liquidation, calculated at the hourly rates as detailed in the circular to creditors dated 3 July 2019, is
approved up to a capped amount of $60,000.00 plus GST, and the Liquidators may pay the remuneration as
incurred, from funds on hand, as funds become available or as otherwise determined by the Liquidators.“
ACPM resolution

“That the future remuneration of the Liquidators of And Chill Property Management Pty Ltd (In Liquidation) ACN
617 365 456 for the period of the liquidation, calculated at the hourly rates as detailed in the circular to creditors
dated 3 July 2019, is approved up to a capped amount of $90,000.00 plus GST, and the Liquidators may pay the
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remuneration as incurred, from funds on hand, as funds become available or as otherwise determined by the
Liquidators.“

Total remuneration reconciliation
Insolvency Practice Rules (Corporations) 2016 70-45(6) requires the Administrators to provide an overall estimate of
the total remuneration expected to be incurred in the external administration of AC and ACPM.
AC and ACPM’s total remuneration for:


the Voluntary Administration period (i.e. up to the second creditors meeting) is estimated to be
$204,620.55; and



the period of the liquidation is estimated to be $150,000.00.

Likely impact on dividends
It is both reasonable and appropriate for a professional service provider to be remunerated for their services. An
external administrator is entitled to be remunerated for necessary work that is reasonably performed. That work is
also the source of any funds that may be recovered for the benefit of creditors and other stakeholders.
The impact of the approval of the external administrator’s remuneration is that the remuneration will then be paid
if sufficient funds are generated to enable it to be paid. The remuneration will be paid from those funds that are
generated prior to the payment of most other stakeholders in the external administration. It is noted that no
funds would be available for any stakeholder without the work necessarily undertaken by the external
administrator.
The impact on dividends will also depend on the decision made at the second meeting of creditors, i.e. whether
AC and ACPM enter liquidation. If a distribution is to be paid to stakeholders, there is also necessary work that
must be undertaken by the external administrator to properly adjudicate on claims and distribute any available
funds.
If AC and ACPM are placed into liquidation, the Liquidators will draw their remuneration from the assets realised
in priority to most stakeholders, therefore reducing the funds available (if any) for payment to creditors.

Remuneration recovered from external sources
Prior to the appointment of Administrators, PFG paid $130,000 into McGrathNicol’s trust account.
The $130,000 sum represents an indemnity for trading costs and the Administrator’s fees and costs which may be
drawn at any time following required approvals being obtained under the Corporations Act.

Disbursements
Disbursements are divided into three categories:


Externally provided professional services - these are recovered at cost. An example of an externally provided
professional service disbursement is legal fees.



Externally provided non-professional costs - these are recovered at cost. Examples of externally provided
non-professional costs are travel and search fees.



Internal disbursements – these disbursements, if charged to the External Administration, would generally
be charged at cost; though some expenses such as telephone calls, photocopying, printing and data
storage, may be charged at a rate which recoups both variable and fixed costs. The recovery of these costs
must be on a reasonable commercial basis. Details of the basis of recovery of each of these costs is
discussed below.

Creditors are not required to approve these types of disbursements but details are provided to account to creditors,
including the basis of charging for these types of disbursements. Creditors are entitled to question the incurring of
the disbursements and can challenge the disbursements in Court.
No amounts have been paid to McGrathNicol in respect of remuneration or disbursements during the period
28 June 2019 to 19 July 2019.
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Queries
If you have any queries regarding the information in this report, please contact andchill@mcgrathnicol.com.
You can also access information that may assist you on the following websites:


ARITA at www.arita.com.au/creditors



ASIC at www.asic.gov.au (search for “insolvency information sheets”).

Dated: 26 July 2019

And Chill Pty Ltd (Administrators Appointed)
And Chill Property Management Pty Ltd (Administrators Appointed)

Barry Kogan

Kathy Sozou

Joint and Several Voluntary Administrator

Joint and Several Voluntary Administrator
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Schedule 1.1 - Remuneration for the period 28 June 2019 to 19 July 2019 (AC)
And Chill Pty Ltd (Administrators Appointed) - Professional fees for the period 28 June 2019 to 19 July 2019

Assets

Creditors

Employees

Employee

Title

Rate

Hours

Total

Hours

Total

Barry Kogan

Partner

690

0.7

449

4.9

3,364

-

-

Kathy Sozou

Partner

690

-

-

2.3

1,570

-

-

-

Rajiv Goyal

Director

600

-

-

10.1

6,084

-

-

3.1

Doug Kay

Manager 1

515

-

-

0.5

234

0.4

201

-

Timothy Lo

Manager 1

515

-

-

7.8

4,017

-

-

Coleman Conmey

Manager

515

-

-

-

-

Scott Rogers

Assistant Manager

465

0.5

242

24.5

11,395

-

Yvonne Young

Assistant Manager

465

-

-

14.9

6,922

5.3

Evan Vougdis

Assistant Manager

465

-

-

-

-

-

-

Evan Vougdis

Senior Analyst

425

-

-

-

-

-

Andre Van Der Walt

Senior Analyst

425

-

-

-

-

-

Angus Cooke

Senior Accountant

425

11.9

5,055

16.5

7,017

5.9

Conor Menzies

Accountant

330

0.7

215

40.6

13,385

-

Cameron Gruss

Undergraduate

200

-

-

21.1

4,212

-

143.1

58,198.73

Total

13.7

5,960.18

-
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Hours

Trade on

11.5

Total

Hours

Total

Hours

Total

Hours

Total

Total

-

-

-

-

-

-

-

2.7

1,599

-

-

-

1.3

670

2.1

1,105

-

-

28.9

14,896

-

-

36.7

18,913

-

-

-

1.3

670

-

-

1.3

670

-

-

-

3.2

1,481

-

-

28.2

13,118

1.4

635

-

0.7

332

22.2

10,337

-

-

25.4

11,788

-

-

25.4

11,788

-

-

-

3.9

1,658

-

-

3.9

1,658

-

-

-

2.6

1,105

-

-

2.6

1,105

-

-

4.0

1,685

4.5

1,906

42.7

18,150

-

-

-

-

2.2

729

43.4

14,329

-

-

-

6.2

1,235

-

-

27.2

5,447

75.4

34,517.28

259.5

111,554.63

2,486

5,135.33

4.5

2,506.73

-

-

7

11.4

-

Hours

-

1,872

-

TOTAL

-

2,448

-

Statutory &
Administration

Investigations

-

5,236.40

5.5

3,812

2.3

1,570

15.9

9,555

Schedule 1.2 - Remuneration for the period 28 June 2019 to 19 July 2019 (ACPM)
And Chill Property Management Pty Ltd (Administrators Appointed) - Professional fees for the period 28 June 2019 to 19 July 2019

Assets
Employee

Title

Barry Kogan

Creditors

Employees

Hours

Total

Partner

690

2.6

1,794

0.7

449

-

-

-

-

-

-

-

-

3.3

2,243

Kathy Sozou

Partner

690

-

2.3

1,570

-

-

-

-

-

-

-

-

2.3

1,570

Rajiv Goyal

Director

600

15.7

9,399

24.8

14,859

-

-

2.1

2.7

1,599

62.1

37,284

Doug Kay

Manager 1

515

2.0

1,038

0.3

167

-

-

-

-

-

-

0.7

335

3.0

1,540

Doug Kay

Manager

515

-

-

-

-

-

-

-

-

-

-

2.3

1,172

2.3

1,172

Timothy Lo

Manager 1

515

-

-

-

-

-

-

-

-

2.3

1,172

0.3

134

2.5

1,306

Scott Rogers

Assistant Manager

465

1.0

453

0.9

423

-

-

-

-

2.0

937

-

-

3.9

1,814

Yvonne Young

Assistant Manager

465

-

-

27.7

12,876

-

-

-

-

-

-

0.5

212

28.1

13,087

Angus Cooke

Senior Accountant

425

1.2

497

2.5

1,050

-

-

-

-

0.7

304

1.8

746

6.1

2,597

Cameron Gruss

Undergraduate

200

-

-

-

-

-

2.1

13,181.35

59.1

31,393.38
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1,248

1,248.00

17.0

Total

TOTAL

Hours

-

Total

Hours

Total

22.4

Hours

Statutory &
Administration

Hours

Total

Total

Investigations

Rate

-

Hours

Trade on

10,179

2.3

455

24.2

13,046.48

8

8.1

Total

4,196.73

Hours

Total

2.3

455

115.9

63,065.93

Task Area

General Description

Includes

Assets
AC
13.7 hours
$5,960.18

Cash assets



ACPM
22.4 hours
$13,181.35




Sale of business and assets














Fixed assets







Assets subject to specific
charges and security
interests






Other assets




Leasing




Issue letters to financial institutions to
freeze bank accounts
Secure cash on hand
Deposit cash on hand into bank accounts
Arrange for access to pre-appointment
account
Identify assets available for sale and
attempt to obtain asset information
Consider realisation options
Engage MC Rent Roll to act as agent
(Agent)
Liaise with interested parties via the
Agent
Discuss and review offers received with
the Agent
Negotiate terms of offers with interested
parties with the Agent
Assess offers and select preferred party
with the Agent
Clarify and finalise offer from preferred
party with the Agent
Instruct lawyers to prepare asset sale
agreement based on terms agreed with
the preferred party
Review and amend asset sale agreement
Negotiate asset sale agreement with
preferred party
Decision to abandon sale due to
incomplete books and records
Inspect fixed assets at the Companies
leased office premises
Inspect fixed assets at storage units and
determine ownership
Liaise with valuers and auctioneers
Review asset listings and determine
ownership
Consider parties with claims to assets
Search the PPS register
Liaise with parties with registered
security interests in respect of their
claims
Discuss proposed offers from interested
parties for assets subject to registered
interests
Determine other assets utilised by the
Companies
Consider interest in and ability to realise
other assets
Review leasing documents
Liaise with landlord regarding the leased
office premises and issue notice of
intention not to exercise property rights
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Task Area

General Description

Includes

Creditors
AC
143.1 hours
$58,198.73

Creditor enquiries





ACPM
59.1 hours
$31,393.38
Booking holders / booking
platforms

Receive and respond to creditor
enquiries
Maintain creditor inquiry log
Prepare initial correspondence to
creditors and their representatives



Facilitate the upload of information
relating to creditors on the McGrathNicol
website



Contact booking holders and advise
them to seek alternative booking
arrangements
Contact booking platforms and advise
them of our appointment and to delist
managed properties



Property owners



Contact property owners advising of
appointment and discontinued trading

Secured Claims (including
Retention of Title)







Notify PMSI creditors identified from
PPSR register of the appointment
Request materials in support of claims
Review materials in respect of claims
Prepare updates to secured creditor
Respond to secured creditor’s queries

Creditor reports




Prepare first report to Creditors
Prepare statutory Administrator’s Report

Deal with proofs of debt
(POD)




Receive PODs from claimants
Prepare correspondence to potential
creditors inviting lodgement of POD
Maintain POD register
Correspond with claimants regarding
PODs



Meeting of Creditors








Prepare and send meetings notices for
first meeting of creditors
Advertise notice of first meetings of
creditors
Prepare meetings file
Prepare and lodge minutes of first
meeting(s) with Australian Securities and
Investments Commission (ASIC)
Respond to stakeholder queries in the
lead up to and following the meeting
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Task Area

General Description

Includes

Employees
AC
11.5 hours
$5,135.33

Employee queries





ACPM
0 hours
$0.00






Calculation of entitlements








Trade On
AC
4.5 hours
$2,506.73

Address the employees following
appointment and terminate employees
Prepare termination letters
Prepare and issue initial circular to
employees
Receive and follow up employee
enquiries
Prepare letters to employees advising of
their entitlements and options available
Prepare separation certificates on request
Respond to employee queries
Prepare pre-appointment PAYG
summaries
Review employee files and company’s
books and records
Consider entitlements and applicability of
NES
Check employee entitlement calculations
Determine rough quantum of
entitlements for consideration for the
purpose of statutory report
Instruct payroll staff to calculate post
appointment wages and provide payroll
records

Other employee issues



Correspond with Child Support

Cessation of business



Attend office premises to inspect assets
and terminate employees
Liaise with Director and staff
Liaise with suppliers and providers in
relation to the administration period and
ongoing requirements
Liaise with booking holdings to seek
alternative arrangements
Liaise with booking platform to advise
them to delist properties listed and
managed by the Companies




ACPM
2.1 hours
$1,248.00




Process receipts and
payments



Review and approve payments
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Task Area

General Description

Includes

Investigations
AC
75.4 hours
$34,517.28

Conduct investigations





ACPM
24.2 hours
$13,046.48














Statutory and
Administration
AC
11.4 hours
$5,236.40

Correspondence





ACPM
8.1 hours
$4,196.73

Document maintenance/file
review/checklist





Insurance





Bank account
administration






Send initial request to Director and
Former Director for Report on Company
Activities & Property (ROCAP)
Arrange for provision of hard drive to
capture electronic records
Review access to hard drive
Obtain the Companies’ books and
records and issue multiple requests to
the Director for access
Obtain access to the Companies various
software licenses
Review the Companies’ books and
records
Prepare comparative financial statements
Review specific transactions and liaise
with Director regarding certain
transactions, including preliminary
understanding of the flow of funds
between the Companies
Discussions with the Director and Former
Director
Hold an employee forum to allow
employees to assist with investigations
Undertake ASIC and PPSR searches
Undertake real property searches to
understand Director and Former
Director’s financial position
Attend to emails, letters and telephone
correspondence with all key stakeholders
Liaise with PWC regarding their
appointment as Receivers over the ACPM
trust accounts
Correspond with the statutory bodies in
regards to legal proceedings
Maintain physical and electronic
engagement file
Update checklists and work plan
Review appointment documents to
confirm validity of appointment
Ensuring open cover in place and
applicable
Correspond with insurer regarding initial
and ongoing insurance requirements
Obtain details of pre-appointment
insurance policies
Prepare correspondence to open
accounts
Request bank statements
Perform bank account reconciliations
Process payments
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Task Area

General Description

Includes

ASIC forms





Prepare and lodge ASIC forms
Lodge minutes and notice of meeting
and notice of appointment with ASIC
Correspond with ASIC regarding
statutory forms

ATO and other statutory
reporting



Notify of appointment

Planning/review






Discuss status of external administration
Attend team meetings
Maintain and update work plan
Coordinate team and resourcing to
ensure coverage at all sites
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Schedule 2.1 - Remuneration for the period 20 July 2019 to 2 August 2019 (AC)
And Chill Pty Ltd (Administrators Appointed) - Estimated professional fees for the period for the period 20 July 2019 to 2 August 2019
Assets
Rate

Hours

Creditors
Total

Employees

Employee

Title

Hours

Total

Various

Partner

690

-

-

4.0

2,760

-

-

Various

Director

600

-

-

4.0

2,400

-

-

-

Various

Manager

515

-

-

2.0

1,030

-

-

3.4

1,765

Various

Assistant Manager

465

0.5

233

6.0

2,790

-

-

2.0

Various

Senior Accountant

425

1.0

425

0.5

213

-

Various

Accountant

330

-

Total

-

-

1.5

657.50

Hours

Statutory &
Administration

Investigations
Total

2.0

660

1.0

330

18.0

9,640.00

1.5

542.50

Hours

Total

1.0

690

-

-

5.0

3,450

-

-

-

4.0

2,400

-

-

5.4

2,795

930

0.5

233

9.0

4,185

-

0.5

213

2.0

850

-

Hours

TOTAL

-

6.4

3,385.00

Total

Hours

Total

1.0

330

4.0

1,320

2.0

775.00

29.4

15,000.00

Schedule 2.2 - Remuneration for the period 20 July 2019 to 2 August 2019 (ACPM)
And Chill Property Management Pty Ltd (Administrators Appointed) - Estimated professional fees for the period 20 July 2019 to 2 August 2019
Assets
Hours

Statutory & Administration

Title

Hours

Total

Hours

Total

Partner

690

-

-

4.0

2,760

1.0

690

-

-

5.0

3,450

Various

Director

600

-

-

4.0

2,400

-

-

-

-

4.0

2,400

Various

Manager

515

-

-

2.0

1,030

2.7

1,378

-

-

4.7

2,408

Various

Assistant Manager

465

0.5

233

6.0

2,790

4.0

1,860

0.5

233

11.0

5,115

Various

Senior Accountant

425

1.0

425

-

0.5

213

1.5

638

Various

Accountant

330

-

657.50

-

2.0

660

18.0

9,640.00
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Total

TOTAL

Various

1.5

Total

Investigations

Employee

Total

Rate

Creditors

Hours

Total

1.0

330

3.0

990

2.0

775.00

29.2

15,000.00

Task Area

General Description

Includes

Assets
AC
1.5 hours
657.50

PPE



ACPM
1.5 hours
$657.50
Creditors
AC
18.0 hours
$9,640.00
ACPM
18.0 hours
$9,640.00


Assets subject to specific
charges and security
interests





Creditor enquiries

Liaise with parties with registered
security interests in respect of their
claims
Liaise with legal advisors in relation to
validity of claims



Receive and respond to creditor
enquiries (including property owners and
booking holders)
Provide updates to creditors
Manage the functional mailbox for
creditor queries
Attending to creditor phone calls

Secured creditor



Provide updates to secured creditors

Creditor reports



Update and finalise statutory
Administrators’ Report

Second creditors meeting



Prepare and send second meetings
notices
Analyse creditor listings and quorum
Review PODs and proxies as required
prior to the meetings
Advertise notice of the meetings of
creditors
Prepare the meetings presentation
Prepare and notify creditors of
teleconferencing for meetings upon
request
Prepare chairperson’s notes for the
meetings
Consider voting implications
Prepare the meetings file
Attend the second meetings of creditors
Update creditors information on the
McGrathNicol website, upload the
meetings minutes and presentation
Respond to stakeholder queries and
questions following the meeting



















Deal with proofs of debt





Employees
AC
1.5 hours
$542.50

Liaise with related third party who has
claimed ownership over PPE
Review PPE values and valuation

Employee queries





Receive PODs from claimants
Prepare correspondence to potential
creditors inviting lodgement of POD
Correspond with claimants regarding
PODs
Receive and follow up employee
enquiries
Prepare correspondence in response to
employee’s queries
Prepare separation certificates
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Task Area

General Description

Includes

ACPM
0.0 hours
$0.00

Calculation of entitlements



Investigations
AC
6.4 hours
$3,385.00

Conduct investigations





ACPM
7.7 hours
$3,927.50



Review employee files and the
Companies’ books and records
Check employee entitlement calculations
Review the Companies’ books and
records
Review specific transactions and liaise
with the Director and Former Director
regarding certain transactions
Consider antecedent transactions and
claims against third parties

Statutory and
Administration
AC
2.0 hours
$775.00

Correspondence



Prepare emails, letters and telephone
correspondence with all key stakeholders

Document maintenance/file
review/checklist



Maintain physical and electronic
engagement file
Update checklists

ACPM
2.0 hours
$775.00

Bank account
administration





Request bank statements
Perform bank account reconciliations
Correspond with bank regarding specific
transfers

ASIC forms





Prepare and lodge ASIC forms
Correspond with ASIC regarding
statutory forms
Lodge Report and notice with ASIC



Discuss status of external administration



Planning/review
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Schedule 3.1 – Estimated Liquidators’ remuneration for the period of the liquidation (AC)
And Chill Pty Ltd (In Liquidation) - Estimated professional fees for the period from 3 August 2019 to finalisation
Assets

Creditors

Employees

Statutory &
Administration

Investigations

TOTAL

Employee

Title

Rate

Hours

Total

Hours

Total

Hours

Total

Hours

Total

Various

Partner

690

2.5

1,725

4.0

2,760

1.0

690

0.5

345

-

-

Various

Director

600

-

2.0

1,200

2.0

1,200

-

-

-

-

4.0

2,400

Various

Manager

515

-

-

4.0

2,060

4.0

2,060

19.9

10,233

-

-

27.9

14,353

Various

Assistant Manager

465

0.5

233

4.0

1,860

7.0

3,255

14.0

6,510

0.5

233

26.0

12,090

Various

Senior Accountant

425

1.0

425

7.0

2,975

5.0

2,125

8.0

3,400

0.5

213

21.5

9,138

Various

Accountant

330

Total

Hours

Total

Hours
8.0

Total
5,520

6.0

1,980

15.0

4,950

13.0

4,290

10.0

3,300

6.0

1,980

50.0

16,500

10.0

4,362.50

36.0

15,805.00

32.0

13,620.00

52.4

23,787.50

7.0

2,425.00

137.4

60,000.00

Schedule 3.2 – Estimated Liquidators’ remuneration for the period of the liquidation (ACPM)
And Chill Property Management Pty Ltd (In Liquidation) - Estimated professional fees for the period from 3 August 2019 to finalisation
Assets
Employee

Title

Various
Various

Creditors

Investigations

Hours

Total

Hours

Total

Partner

690

2.0

1,380

4.0

2,760

-

Director

600

-

6.0

3,600

4.0

2,400

Various

Manager

515

6.0

3,090

8.0

4,120

34.0

17,510

Various

Assistant Manager

465

4.0

1,860

20.0

9,300

24.0

11,160

Various

Senior Accountant

425

8.0

3,400

10.0

4,250

8.0

3,400

Various

Accountant

330

4.0

1,320

15.0

4,950

29.0

9,570

24.0

11,050.00

63.0

28,980.00

99.0

44,040.00

16.0

Total

-
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Hours

Statutory & Administration

Rate

Total

Hours

-
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Total

TOTAL
Hours

Total

-

-

6.0

4,140

-

-

10.0

6,000

-

-

48.0

24,720

2.0

930

50.0

23,250

4.0

1,700

30.0

12,750

10.0

3,300

58.0

19,140

5,930.00

202.0

90,000.00

Task Area

General Description

Includes

Assets

Cash at bank



Sweep funds from the pre-appointment account

AC
10.0 hours
$4,362.50

Stock



Consider realisation options



Realise stock

ACPM
24.0 hours
$11,050.00

Assets subject to specific
charges and security
interests



Finalise PPSR queries and claims



Liaise with legal advisors in relation to validity of
claims



Settle valid PPSR claims



Receive and respond to creditor queries



Manage the functional mailbox for creditor queries



Attending to creditor phone calls



Consider reasonableness of creditor requests (if
required)



Obtain legal advice on requests from creditors for
information, documents or a report (if required)



Prepare general reports to creditors



Advise creditors of updates



Prepare Statutory Report by Liquidators including
Section 533 Report



Receive PODs from claimants and maintain POD
register



Correspond with claimants regarding PODs



Adjudicating on PODs should recoveries be made
and funds be available for distribution.



Prepare and lodge minutes with ASIC from the
Voluntary Administration Second Meetings of
Creditors



Prepare and send meetings notices



Advertise notice of meetings



Prepare meetings file



Prepare and lodge minutes with ASIC



Respond to stakeholder queries and questions
following the meetings



Prepare proposal notices and voting forms



Forward notice of proposal to all known creditors



Review votes and determine outcome of the
proposal



Prepare and lodge proposal outcome with ASIC



Provide updates to the COI (if one appointed)



Respond to COI queries and questions (if one
appointed)

Creditors

Creditors enquiries

AC
36.0 hours
$15,805.00
ACPM
63.0 hours
$28,980.00
Creditor reports

Processing Proofs of Debt
(POD)

Meetings of creditors
(only if requested)

Proposals to Creditors
(where used)

Committee of Inspection
(COI)

D. D14-190724-ANDCPTY01-Remuneration Report-DK
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Task Area

General Description

Includes

Employees

Employee queries



Liaise with employees regarding entitlements

AC
32.0 hours
$13,620.00



Respond to queries from employees



Issue pay slips



Prepare and issue separation certificates

ACPM
0.0 hours
$0.00



Issue post-appointment PAYG summaries



Finalise calculation of employee entitlements



Write to employees to advise them of their
calculated claim



Remit post appointment leave entitlements



Prepare and lodge Superannuation Guarantee
Statements with the ATO



Liaise with lawyers regarding entitlements, as
required



Correspond with FEG



Prepare verification spreadsheet



Prepare FEG quotations



Complete FEG questionnaires



Prepare correspondence to employees advising
them of intention to declare dividend



Prepare dividend calculation



Prepare distribution file



Obtain any required clearance from the ATO



Calculate increasing or decreasing adjustment
regarding the ATO’s claim



Arrange payment of dividend



Respond to shareholder enquires



Respond to shareholder legal action, if required



Review the Companies books and records



Review specific transactions and liaise with Directors
and Former Director



Conduct further investigations in line with
Administrator’s Report and finalising those
investigations



Continuing to review potential liquidation recoveries
and pursuing Liquidator’s recovery actions (where
applicable)



Finalise Liquidator’s investigation file



Prepare brief to lawyer



Attend at examination



Review examination transcripts



Liaise with lawyer(s) regarding outcome of
examinations and further actions available

Calculation of
entitlements

Fair Entitlements
Guarantee Scheme (FEG)

Dividend procedures (if
required)

Shareholder queries

Investigation

Conduct investigations

AC
52.4 hours
$23,787.50
ACPM
99.00 hours
$44,040.00

Examinations (if required)
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Task Area

General Description

Includes

Litigation/recoveries (if
required)



Discuss status of litigation



Prepare brief to lawyers



Liaise with lawyers regarding recovery actions



Attend to settlement matters



Attend hearing



Prepare report to ASIC under s533



Prepare affidavits seeking non-lodgement assistance
(if required)



Liaise with ASIC



Prepare correspondence to open and close accounts



Request bank statements



Perform bank account reconciliations



Correspond with bank regarding specific transfers



Prepare and lodge ASIC forms



Correspond with ASIC regarding statutory forms, as
required



Notify ATO of appointment



Prepare BAS

Planning/Review



Attend meetings discussing status of the Liquidation

Insurance



Correspond with insurer regarding future insurance
requirements

Document
maintenance/file
review/checklist



Maintaining physical and electronic engagement file



Updating checklists

Books and records /
storage



Deal with records in storage



Send job files to storage

Finalisation



Notify ATO of ceasing to act



Cancel ABN/GST/PAYG registrations



Complete checklists

ASIC reporting

Administration
AC
7.0 hours
$2,425.00
ACPM
16.0 hours
$5,930.00

Bank account
administration

ASIC forms and other
statutory reporting
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APPENDIX E: General Information for Attending and Voting at Meetings of Creditors

And Chill Pty Ltd (Administrators Appointed) ACN 611 286 358 (AC)
And Chill Property Management Pty Ltd (Administrators Appointed) ACN 617 365 456 (ACPM)
(together, known as, And Chill or the Companies)
General Information for Attending and Voting at Meetings of Creditors

Time and Place of the Meetings
Pursuant to Insolvency Practice Rules (Corporations) (IPR) 75-30, a meeting of creditors must be convened at the
time and place the Chairperson believes are convenient for the majority of creditors entitled to receive notice of the
meeting.
Quorum


Pursuant to IPR 75-105, unless a quorum is present, a meeting must not act for any purpose other than:


the election of a chairperson; and



the proving of debts; and



the adjournment of the meeting.



A quorum is present if two (2) or more persons are entitled to vote and at least two (2) persons are present
at the meeting in person, by proxy or by power of attorney.



A quorum is present if only one (1) person is entitled to vote and that person is present at the meeting in
person, by proxy or by power of attorney.



A person who participates in the meeting using electronic facilities is taken to be present in person at the
meeting.



A meeting is sufficiently constituted if only one (1) person is present in person, if the person represents
personally or by proxy or otherwise a number of persons sufficient to constitute a quorum.

Chairperson
Pursuant to IPR 75-50, the external administrator is appointed Chairperson of the meeting. Alternatively, pursuant
to IPR 75-50 and IPR 75-152 the external administrator may appoint someone else to act as chairperson of the
meeting and authorise that person to use any proxies held by the external administrator on the external
administrator’s behalf.
For the second meeting of creditors in a Voluntary Administration, the Administrator must chair the meeting
pursuant to IPR 75-50.
Voting


Pursuant to IPR 75-85, creditors will not be eligible to vote at the meeting unless they have lodged
particulars of their debt or claim prior to or at the meeting.



Accordingly, creditors who intend to vote at the meeting should ensure that they lodge a formal proof of
debt with the external administrator prior to or at the meeting.



Pursuant to IPR 75-110, a resolution put to the meeting is to be decided on the voices or by a poll, if one
is requested.



A poll may be requested by:


the chairperson; or



a person participating and entitled to vote at the meeting.

1



Pursuant to IPR 75-115, should a poll be requested:


a resolution is passed if a majority in number and a majority in value vote in favour of the
resolution; and



a resolution is not passed if a majority in number and a majority in value vote against the
proposed resolution.

In the event of a deadlock, the chairperson may exercise a casting vote. In such situations, the minutes of the
meeting must specify the chairperson’s reasons for exercising, or not exercising, their casting vote.
Proxies


Pursuant to IPR 75-150, a person entitled to vote at a meeting may, in writing, appoint an individual as
their proxy to attend and vote at the meeting on their behalf.



Accordingly, creditors who are unable to attend the meeting but who wish to be represented should ensure
that a validly executed proxy form is lodged with the external administrator prior to the meeting.

Corporate Creditors
Corporate creditors who wish to attend the meeting should note that an individual may only represent them if the
corporation validly grants that person a proxy or power of attorney.
Alternatively, section 250D of the Corporations Act provides that a corporation may, by resolution of its board,
provide a standing authority for a specified person to represent the corporation at a specified meeting of creditors.
A copy of any such resolution should be provided to the external administrator prior to attending the meeting.
Committee of Inspection
Pursuant to IPR 80-5, a person may only serve as a member of a Committee of Inspection if the person is:


a creditor of the company personally; or



the attorney of a creditor under a general power of attorney; or



authorised in writing by a creditor; or



a representative of the Commonwealth if a FEG claim has been, or the Commonwealth considers a claim is
likely to be, made in relation to unpaid employee entitlements.

Corporate creditors who are members of a Committee of Inspection may be represented by an individual authorised
in writing by the member to represent the member on the committee.
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APPENDIX F: Proof of Debt form and guidance notes

Subregulation 5.6.49(2)
FORM 535
FORMAL PROOF OF DEBT OR CLAIM (GENERAL FORM)
And Chill Pty Ltd (Administrators Appointed)
ACN 611 286 358 (AC)
And Chill Property Management Pty Ltd (Administrators Appointed)
ACN 617 365 456 (ACPM)
To the Administators of (please tick one company):




And Chill Pty Ltd (Administrators Appointed)
And Chill Property Management Pty Ltd (Administrators Appointed)

(the Company)
1. This is to state that the Company was on 28 June 2019, and still is, justly and truly indebted to
________________________________________________________________________________________________ (name of creditor)
of _____________________________________________________________________________________________ (address of creditor)
for $_________________________and____________cents (GST inclusive)

Date

Consideration (state how the

GST amount _______________________________

Amount

Debt arose)

$

c

Remarks (include details of
voucher substantiating payment)

2. To my knowledge or belief the creditor has not, nor has any person by the creditor's order, had or received any
satisfaction or security for the sum or any part of it except for the following: (insert particulars of all securities

held. If the securities are on the property of the company, assess the value of those securities. If any bills or
other negotiable securities are held, show them in a schedule in the following form).
Date

Drawer

Acceptor

Amount $c

Due Date

3. Select which of the below applies (choose one):






The creditor is a company and I am signing as
a director of the company
The creditor is a company and I am signing as
an authorised representative/duly constituted
attorney of the company
I am an individual and I am signing in my
personal capacity (which includes employees)





The creditor is a partnership and I am signing as
a partner of the partnership
I am signing in my personal capacity as a
member or contributory of the Company
Other: ____________________________________________

The creditor is a sole trader and I am signing
as the proprietor
Page 1 of 2

4.

If you are a related party, state your relationship _______________________________________________________________

5. Is this debt claimed on the basis of an assignment?

Yes



No



If so, what consideration was paid for the debt? _______________________________

6.

☐

I nominate to receive electronic notifications of documents in accordance with Section 600G of the

Corporations Act at the following email address
Email: __________________________________________________

The debt was incurred for the consideration stated and the debt, to the best of my knowledge and belief, remains
unpaid and unsatisfied.
Signature ............................................................................................

Dated ………………………………………………………..

Name: ___________________________________________________________
Address: ____________________________________________________________________________________________________________

Page 2 of 2

Proof of Debt
Guidance Notes
(Please read carefully before filling in Form 535 or Form 536)
It is a creditor’s responsibility to prove their claim to our satisfaction.
When lodging claims, creditors must ensure:


the proof of debt form is properly completed in every particular; and



evidence, as set out under “Information to support your claim”, is attached to the Form 535 or Form 536.

Directions for completion of a Proof of Debt
1.

Insert the full name and address of the creditor.

2.

Under “Consideration” state how the debt arose, for example “goods sold to the company on
______________________”.

3.

Under “Remarks” include details of any documents that substantiate the debt (refer to the section “Information
to support your claim” below for further information).

4.

Where the space provided for a particular purpose is insufficient to contain all the information required for a
particular item, please attach additional information.

Information to support your claim
Please note that unless you provide evidence to support the existence of the debt, your debt is not likely to be
accepted. Detailed below are some examples of debts creditors may claim and a suggested list of documents that
should accompany a proof of debt to substantiate the debt.
Trade Creditors


Invoice(s) and statement(s) showing the amount of the debt; and



Advice(s) to pay outstanding invoice(s) (optional).

Guarantees/Indemnities


Executed guarantee/indemnity;



Notice of Demand served on the guarantor; and



Calculation of the amount outstanding under the guarantee.

Judgment Debt


Copy of the judgment; and



Documents/details to support the underlying debt as per other categories.

Deficiencies on Secured Debt


Security Documents (eg. mortgage);



Independent valuation of the secured portion of the debt (if not yet realised) or the basis of the creditor’s
estimated value of the security;



Calculation of the deficiency on the security; and



Details of income earned and expenses incurred by the secured creditor in respect of the secured asset since the
date of appointment.

Loans (Bank and Personal)


Executed loan agreement; and
1



Loan statements showing payments made, interest accruing and the amount outstanding as at the date of
appointment.

Tax Debts


Documentation that shows the assessment of debts, whether it is an actual debt or an estimate, and separate
amounts for the primary debt and any penalties.

Employee Debts


Basis of calculation of the debt;



Type of Claim (eg. wages, holiday pay, etc);



Correspondence relating to the debt being claimed; and



Contract of Employment (if any).

Leases


Copy of the lease; and



Statement showing amounts outstanding under the lease, differentiating between amounts outstanding at the
date of the appointment and any future monies.
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APPENDIX G: Proxy form and guidance notes

PROXY FORM
And Chill Pty Ltd (Administrators Appointed)
ACN 611 286 358 (AC)
APPOINTMENT OF PROXY

I/We (if a firm, strike out “I” and set out the full name of the firm) ______________________________________________________ of
_______________________________________________________________________________________________________________ (insert address)
a creditor of And Chill Pty Ltd (Administrators Appointed) appoint
___________________________________________________________ (insert name, address and description of the person appointed)
or in his or her absence
___________________________________________________________ (insert name, address and description of the person appointed)
as my/our (choose one):





general proxy

special proxy

to vote at the meeting of creditors to be held on 2 August 2019 at 2:00 pm or at any adjournment of that meeting.

Resolution (only complete where appointing a special proxy)

1

Meetings to be held concurrently
That the meeting of creditors of AC and ACPM be held concurrently.

For

Against

Abstain

 



 



 



 



Appointment of Liquidators
2

That AC be wound up and Barry Kogan and Kathy Sozou be appointed Joint and
Several Liquidators.
OR
Return of AC to the Director

3

That AC be returned to the control of its Director
OR
Adjournment of meeting

4

That the second meeting of creditors be adjourned for a period of up to 45
business days.

Resolution (only complete where appointing a special proxy)

For

Against

Abstain

Administrators’ retrospective remuneration
That the remuneration of the Voluntary Administrators of And Chill Pty Ltd
5

(Administrators Appointed) for the period 28 June 2019 to 19 July 2019, calculated
at the hourly rates as detailed in the Initial Remuneration Notice dated 3 July 2019,

 



 



 



 



 



is approved for payment in the sum of $111,554.63, exclusive of GST.
Administrators’ prospective remuneration
That the remuneration of the Voluntary Administrators of And Chill Pty Ltd
6

(Administrators Appointed) for the period 20 July 2019 to 2 August 2019,
calculated at the hourly rates as detailed in the Initial Remuneration Notice dated
3 July 2019, is approved for payment up to a capped amount of $15,000.00,
exclusive of GST.
Prospective Liquidator remuneration (if applicable)
That the future remuneration of the Liquidators of And Chill Pty Ltd (In Liquidation)

7

for the period of the liquidation calculated at the hourly rates as detailed in the
Initial Remuneration Notice dated 3 July 2019, are approved for payment up to a
capped amount of $60,000.00, exclusive of GST.
Liquidators ability to compromise debts (if applicable)
That so far as necessary for the beneficial winding up of And Chill Pty Ltd (In

8

Liquidation), the Liquidators are hereby authorised pursuant to subsections
506(1A), 477(2A) and 477(2B) of the Corporations Act 2001 to comprise any debts
greater than the prescribed amount (currently $100,000).
Liquidators ability to enter into agreements (if applicable)
That so far as necessary for the beneficial winding up of And Chill Pty Ltd (In

9

Liquidation), the Liquidators are hereby authorised to enter any agreements on
behalf of And Chill Pty Ltd (In Liquidation) involving a term or obligations
extending for more than three months.

DATED this ___________ day of ________________________ 2019
Name ___________________________________________________
Signature ___________________________________________________
Select which of the below applies (choose one):







The creditor is a company and I am signing as a director of the company
The creditor is a company and I am signing as an authorised representative of the company
The creditor is a company and I am signing as its duly constituted attorney
The creditor is a sole trader and I am signing as the proprietor
The creditor is a partnership and I am signing as a partner of the partnership





I am signing in my personal capacity as a member or contributory of the company
I am an individual and I am signing in my personal capacity
Other: ____________________________________________________________________________________________________________

Proxy forms should be completed and returned by no later than 4:00 PM on 1 August 2019.
RETURN TO:

And Chill Pty Ltd (Administrators Appointed)

care of

McGrathNicol

Address:

GPO Box 9986, Sydney NSW 2001, Australia

Phone:

+61 2 9338 2600

Fax:

+61 2 9338 2699

Or via email:

andchill@mcgrathnicol.com

PROXY FORM
And Chill Property Management Pty Ltd (Administrators Appointed)
ACN 617 365 456 (ACPM)
APPOINTMENT OF PROXY

I/We (if a firm, strike out “I” and set out the full name of the firm) ______________________________________________________ of
_______________________________________________________________________________________________________________ (insert address)
a creditor of And Chill Property Management Pty Ltd (Administrators Appointed) appoint
___________________________________________________________ (insert name, address and description of the person appointed)
or in his or her absence
___________________________________________________________ (insert name, address and description of the person appointed)
as my/our (choose one):





general proxy

special proxy

to vote at the meeting of creditors to be held on 2 August 2019 at 2:00 pm or at any adjournment of that meeting.

Resolution (only complete where appointing a special proxy)

1

Meetings to be held concurrently
That the meeting of creditors of AC and ACPM be held concurrently.

For

Against

Abstain

 



 



 



Appointment of Liquidators
2

That ACPM be wound up and Barry Kogan and Kathy Sozou be appointed Joint
and Several Liquidators.
OR
Adjournment of meeting

3

That the second meeting of creditors be adjourned for a period of up to 45
business days.

Resolution (only complete where appointing a special proxy)

For

Against

Abstain

Administrators’ retrospective remuneration
That the remuneration of the Voluntary Administrators of And Chill Property
4

Management Pty Ltd (Administrators Appointed) for the period 28 June 2019 to 19
July 2019, calculated at the hourly rates as detailed in the Initial Remuneration

 



 



 



 



 



Notice dated 3 July 2019, is approved for payment in the sum of $63,065.93,
exclusive of GST.
Administrators’ prospective remuneration
That the remuneration of the Voluntary Administrators of And Chill Property
5

Management Pty Ltd (Administrators Appointed) for the period 20 July 2019 to 2
August 2019, calculated at the hourly rates as detailed in the Initial Remuneration
Notice dated 3 July 2019, is approved for payment up to a capped amount of
$15,000.00, exclusive of GST.
Prospective Liquidator remuneration (if applicable)
That the future remuneration of the Liquidators of And Chill Property Management

6

Pty Ltd (In Liquidation) for the period of the liquidation calculated at the hourly
rates as detailed in the Initial Remuneration Notice dated 3 July 2019, are
approved for payment up to a capped amount of $90,000.00, exclusive of GST.
Liquidators ability to compromise debts (if applicable)
That so far as necessary for the beneficial winding up of And Chill Property

7

Management Pty Ltd (In Liquidation), the Liquidators are hereby authorised
pursuant to subsections 506(1A), 477(2A) and 477(2B) of the Corporations Act 2001
to comprise any debts greater than the prescribed amount (currently $100,000).
Liquidators ability to enter into agreements (if applicable)
That so far as necessary for the beneficial winding up of And Chill Property

8

Management Pty Ltd (In Liquidation), the Liquidators are hereby authorised to
enter any agreements on behalf of And Chill Property Management Pty Ltd (In
Liquidation) involving a term or obligations extending for more than three months.

DATED this ___________ day of ________________________ 2019
Name ___________________________________________________
Signature ___________________________________________________
Select which of the below applies (choose one):







The creditor is a company and I am signing as a director of the company
The creditor is a company and I am signing as an authorised representative of the company
The creditor is a company and I am signing as its duly constituted attorney
The creditor is a sole trader and I am signing as the proprietor
The creditor is a partnership and I am signing as a partner of the partnership





I am signing in my personal capacity as a member or contributory of the company
I am an individual and I am signing in my personal capacity
Other: ____________________________________________________________________________________________________________

Proxy forms should be completed and returned by no later than 4:00 PM on 1 August 2019.
RETURN TO:

And Chill Property Management Pty Ltd (Administrators Appointed)

care of

McGrathNicol

Address:

GPO Box 9986, Sydney NSW 2001, Australia

Phone:

+61 2 9338 2600

Fax:

+61 2 9338 2699

Or via email:

andchill@mcgrathnicol.com

Proxy
Guidance Notes


Insert full name and address of creditor, contributory or member on the top line.



On the second line, insert the name of the person you appoint as your proxy. You may insert “the
Chairperson of the meeting” if you wish.



On the next line insert the organisation the proxy holder represents or works for (not required if the
Chairperson is your proxy).



You may appoint an alternate proxy on the fourth line who may act if your first appointed proxy cannot
attend the meeting. You may insert “the Chairperson of the meeting” if you wish.



If the proxy is a general proxy the form requires no additional information.



If the proxy is a special proxy the form must include instructions regarding the use of the proxy (i.e. details
of the resolution and whether the proxy holder is to cast a vote in favour or against the resolution or
abstain from voting).



Date and sign the Proxy form using one of the following various forms of execution:


Sole Trader

-

Sign the proxy yourself.



Partnership

-

e.g. sign – “Smith & Associates
Per John Smith - Partner”



Company

-

(i) By a director or secretary, e.g. “J Smith – Director”.
(ii) By a person duly authorised to sign on behalf of the company, e.g.
“Smith & Sons Pty Ltd. ACN: ______________
Per: J Smith
A person duly authorised to sign on the company’s behalf”.
OR

“Smith & Sons Pty Ltd. ACN: ______________
By its duly constituted attorney J Smith”.
NB: If signing on behalf of a company the following example is not
sufficient:
”Smith & Sons Pty Ltd. ACN: _______________
Per: J Smith”
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APPENDIX H: ASIC and ARITA information sheets

Creditor Rights in Voluntary Administrations
As a creditor, you have rights to request meetings and information or take certain actions:
Right to give
directions to
voluntary
administrator

Right to request
information

Right to appoint a
reviewing
liquidator

Right to request information
Information is communicated to creditors in a voluntary
administration through reports and meetings.
In a voluntary administration, two meetings of creditors are
automatically held. You should expect to receive reports and notice
of these meetings:
▪

▪

The first meeting is held within 8 business days of the
voluntary administrator’s appointment. A notice of meeting and
other information for this meeting will be issued to all known
creditors.
The second, or decision, meeting is usually held within 6
weeks of the appointment, unless an extension is granted. At
this meeting, creditors will get to make a decision about the
company’s future. Prior to this meeting the voluntary
administrator will provide creditors with a notice of the meeting
and a detailed report to assist in making your decision.

Right to replace
voluntary
administrator

Requests must be reasonable.
They are not reasonable if:
(a) complying with the request would
prejudice the interests of one or more
creditors or a third party
(b) the information requested would be
privileged from production in legal
proceedings
(c) disclosure would found an action for
breach of confidence
(d) there is not sufficient available
property to comply with the request
(e) the information has already been
provided

Important information will be communicated to creditors prior to
and during these meetings. Creditors are unable to request
additional meetings in a voluntary administration.

(f)

Creditors have the right to request information at any time. A
voluntary administrator must provide a creditor with the requested
information if their request is ‘reasonable’, the information is
relevant to the voluntary administration, and the provision of the
information would not cause the voluntary administrator to breach
their duties.

(g) the request is vexatious

A voluntary administrator must provide this information to a creditor
within 5 business days of receiving the request, unless a longer
period is agreed. If, due to the nature of the information requested,
the voluntary administrator requires more time to comply with the
request, they can extend the period by notifying the creditor in
writing.

ARITA
ACN 002 472 362

the information is required to be
provided under law within 20
business days of the request

If a request is not reasonable due to (d),
(e) or (f) above, the voluntary
administrator must comply if the creditor
meets the cost of complying with the
request.
Otherwise, a voluntary administrator must
inform a creditor if their information
request is not reasonable and the reason
why.

Level 5, 191 Clarence Street, Sydney NSW 2000 Australia | GPO Box 4340, Sydney NSW 2001
t +61 2 8004 4344 | e admin@arita.com.au | arita.com.au

AUSTRALIAN RESTRUCTURING INSOLVENCY & TURNAROUND ASSOCIATION

Right to give directions to voluntary administrator
Creditors, by resolution, may give a voluntary administrator directions in relation to a voluntary
administration. A voluntary administrator must have regard to these directions, but they are not required to
comply with the directions.
If a voluntary administrator chooses not to comply with a direction given by a resolution of the creditors, they
must document their reasons for not complying.
An individual creditor cannot provide a direction to a voluntary administrator.

Right to appoint a reviewing liquidator
Creditors, by resolution, may appoint a reviewing liquidator to review a voluntary administrator’s
remuneration or a cost or expense incurred in a voluntary administration. The review is limited to:
▪

remuneration approved within the six months prior to the appointment of the reviewing liquidator, and

▪

expenses incurred in the 12 months prior to the appointment of the reviewing liquidator.

The cost of the reviewing liquidator is paid from the assets of the voluntary administration, in priority to
creditor claims.
An individual creditor can appoint a reviewing liquidator with the voluntary administrator’s consent, however
the cost of this reviewing liquidator must be met personally by the creditor making the appointment.

Right to replace voluntary administrator
At the first meeting, creditors have the right to remove a voluntary administrator and appoint another
registered liquidator to act as voluntary administrator.
A creditor must ensure that they have a consent from another registered liquidator prior to the first meeting if
they wish to seek the removal and replacement of a voluntary administrator.
Creditors also have the opportunity to replace a voluntary administrator at the second meeting of creditors:
▪

If creditors vote to accept a proposed deed of company arrangement, they can appoint a different
registered liquidator as the deed administrator.

▪

If creditors vote to place the company into liquidation, they can appoint a different registered liquidator as
the liquidator.

It is however usual for the voluntary administrator to act as deed administrator or liquidator. It would be
expected that additional costs would be incurred by an alternate deed administrator or liquidator to gain the
level of knowledge of the voluntary administrator.
Like with the first meeting, a creditor must ensure that they have a consent from another registered
liquidator prior to the second meeting if they wish to seek to appoint an alternative registered liquidator as
deed administrator or liquidator.

For more information, go to www.arita.com.au/creditors
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Information Sheet: Committees of Inspection
You have been elected to be, or are considering standing for the role of, a member of a Committee of
Inspection (COI) in either a liquidation, voluntary administration or deed of company arrangement of a
company (collectively referred to as an external administration).
This information sheet is to assist you with understanding your rights and responsibilities as a member of
a COI.

What
COI?
Whatisisa a
COI?
A COI is a small group of creditors elected to represent the interests of creditors in the external
administration. The COI advises and assists the external administrator and also has the power to
approve and request certain things – this is discussed in more detail below.
Membership of the COI is a voluntary, unpaid position.

Who can be elected to a COI?
To be eligible to be appointed as a member of a COI, a person must be:
•
•
•
•

A creditor
A person holding the power of attorney of a creditor
A person authorised in writing by a creditor; or
A representative of the Commonwealth where a claim for financial assistance has, or is likely to
be, made in relation to unpaid employee entitlements.

If a member of the COI is a company, it can be represented by an individual authorised in writing to act
on that creditor’s behalf. It also allows the creditor to maintain its representation if a change in the
individual is required
A COI usually has between 5 and 7 members, though it can have more, or less, depending on the size of
the external administration.
A member of a COI can be appointed by:
•
•
•

resolution at a meeting of creditors
an employee or a group of employees owed at least 50% of the entitlements owed to employees
of the company
a large creditor or group of creditors that are owed at least 10% of the value of the creditors’
claims,

If an employee or group of employees, or a large creditor or group of creditors, appoints a member to the
COI, they cannot vote on the general resolution of creditors to appoint members to the COI. Each of
these groups also have the power to remove their appointed member of the COI and appoint someone
else.
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If you are absent from 5 consecutive meetings of the COI without leave of the COI or you become an
insolvent under administration, you are removed from the COI.

What are the roles and powers of a COI?
A COI has the following roles:
•
•
•

to advise and assist the liquidator, voluntary administrator or deed administrator (collectively
referred to as the external administrator)
to give directions to the external administrator
to monitor the conduct of the external administration.

In respect of directions, the external administrator is only required to have regard to those directions. If
there is a conflict between the directions of the COI and the creditors, the directions of the creditors
prevail. If the external administrator chooses not to comply with the directions of the COI, the external
administrator must document why.
A COI also has the power to:
•

•
•
•
•
•
•

approve remuneration of the external administrator after the external administrator has provided
the COI with a Remuneration Approval Report (a detailed report setting out the remuneration for
undertaking the external administration)
approve the use of some of the external administrator’s powers in a liquidation (compromise of
debts over $100,000 and entering into contracts over 3 months)
require the external administrator to convene a meeting of the company’s creditors
request information from the external administrator
approve the destruction of the books and records of the external administration on the conclusion
of the external administration
with the approval of the external administrator, obtain specialist advice or assistance in relation to
the conduct of the external administration
apply to the Court for the Court to enquire into the external administration.

An external administrator is not required to convene a meeting of creditors if the request by the COI is
unreasonable, or provide requested information if the request is unreasonable, not relevant to the
administration or would cause the external administrator to breach their duties.
A request to convene a meeting of creditors is unreasonable if:
•
•
•
•

it would substantially prejudice the interests of a creditor or third party
there are insufficient funds in the external administration to cover the cost of the request
a meeting of creditors dealing with the same matters has already been held or will be held within
15 business days, or
the request is vexatious.

If a request for a meeting is reasonable, the external administrator must hold a meeting of creditors as
soon as reasonably practicable.
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A request for information is unreasonable if:
•
•
•
•
•
•

it would substantially prejudice the interests of a creditor or third party
the information would be subject to legal professional privilege
disclosure of the information would be a breach of confidence
there are insufficient funds in the external administration to cover the cost of the request
the information has already been provided or is required to be provided within 20 business days,
or
the request is vexatious.

If the request for information is not unreasonable, the external administrator must provide the requested
information within 5 business days, but the law provides for further time in certain circumstances.
An external administrator must inform the COI if their meeting or information request is not reasonable
and the reason why.

How does the COI exercise its powers?
A COI exercises its powers by passing resolutions at meetings of the COI. To pass a resolution, a
meeting must be convened and a majority of the members of the COI must be in attendance.
A meeting is convened by the external administrator by giving notice of the meeting to the members of
the COI. Meetings of the COI can be convened at short notice.
The external administrator must keep minutes of the meeting and lodge them with ASIC within one
month of the end of the meeting.
ASIC is entitled to attend any meeting of a COI.

What restrictions are there on COI members?
A member of a COI must not directly or indirectly derive any profit or advantage from the external
administration. This includes by purchasing assets of the company or by entering into a transaction with
the company or a creditor of the company. This prohibition extends to related entities of the member of
the COI and a large creditor(s) that appoints a member to the COI.
Creditors, by resolution at a meeting of creditors, can resolve to allow the transaction. The member of
the COI or the large creditor(s) that appoints a member to the COI is not allowed to vote on the
resolution.

Where
can
you
get
more
information?
Where
can
you
get
more
information?
The Australian Restructuring Insolvency and Turnaround Association (ARITA) provides information to
assist creditors with understanding external administrations and insolvency.
This information is available from ARITA’s website at www.arita.com.au/creditors.
ASIC provides information sheets on a range of insolvency topics. These information sheets can be
accessed on ASIC’s website at www.asic.gov.au (search “insolvency information sheets”).
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Creditor Information Sheet
Offences, Recoverable Transactions and
Insolvent Trading
Offences
A summary of offences under the Corporations Act that may be identified by the administrator:
180

Failure by company officers to exercise a reasonable degree of care and diligence in the exercise
of their powers and the discharge of their duties.
Failure to act in good faith.
Making improper use of their position as an officer or employee, to gain, directly or indirectly, an
advantage.
Making improper use of information acquired by virtue of the officer’s position.
Reckless or intentional dishonesty in failing to exercise duties in good faith for a proper purpose.
Use of position or information dishonestly to gain advantage or cause detriment. This can be a
criminal offence.
Performing or exercising a function or power as an officer while a company is under administration.
Contravening a court order against taking part in the management of a corporation.
Taking part in the management of corporation while being an insolvent, for example, while
bankrupt.
Acting as a director or promoter or taking part in the management of a company within five years
after conviction or imprisonment for various offences.
Dishonest failure to observe requirements on making loans to directors or related companies.
Paying dividends except out of profits.
Failure to keep proper accounting records.
Obstruction of an auditor.
Failure to comply with requirements for the preparation of financial statements.
Unauthorised dealing with company's property during administration.
Failure by directors to assist administrator, deliver records and provide information.
Failure to deliver up books and records to the administrator.
Failure to disclose property, concealed or removed property, concealed a debt due to the
company, altered books of the company, fraudulently obtained credit on behalf of the company,
material omission from Report as to Affairs or false representation to creditors.

181
182
183
184

198G
206A
206A, B
206A, B
209(3)
254T
286
312
314-7
437D(5)
438B(4)
438C(5)
590

Recoverable Transactions
Preferences
A preference is a transaction, such as a payment by the company to a creditor, in which the creditor receiving the
payment is preferred over the general body of creditors. The relevant period for the payment commences six
months before the commencement of the liquidation. The company must have been insolvent at the time of the
transaction, or become insolvent because of the transaction.
Where a creditor receives a preference, the payment is voidable as against a liquidator and is liable to be paid back
to the liquidator subject to the creditor being able to successfully maintain any of the defences available to the
creditor under the Corporations Act.

Uncommercial Transaction
An uncommercial transaction is one that it may be expected that a reasonable person in the company's
circumstances would not have entered into, having regard to:
•
•
•

the benefit or detriment to the company;
the respective benefits to other parties; and,
any other relevant matter.

AUSTRALIAN RESTRUCTURING INSOLVENCY & TURNAROUND ASSOCIATION

To be voidable, an uncommercial transaction must have occurred during the two years before the liquidation.
However, if a related entity is a party to the transaction, the period is four years and if the intention of the
transaction is to defeat creditors, the period is ten years.
The company must have been insolvent at the time of the transaction, or become insolvent because of the
transaction.

Unfair Loan
A loan is unfair if and only if the interest was extortionate when the loan was made or has since become
extortionate. There is no time limit on unfair loans – they only must be entered into before the winding up began.

Arrangements to avoid employee entitlements
If an employee suffers loss because a person (including a director) enters into an arrangement or transaction to
avoid the payment of employee entitlements, the liquidator or the employee may seek to recover compensation
from that person. It will only be necessary to satisfy the court that there was a breach on the balance of
probabilities. There is no time limit on when the transaction occurred.

Unreasonable payments to directors
Liquidators have the power to reclaim ‘unreasonable payments’ made to directors by companies prior to liquidation.
The provision relates to payments made to or on behalf of a director or close associate of a director. The
transaction must have been unreasonable, and have been entered into during the 4 years leading up to a
company's liquidation, regardless of its solvency at the time the transaction occurred.

Voidable charges
Certain charges over company property are voidable by a liquidator:
•
•
•

circulating security interest created within six months of the liquidation, unless it secures a subsequent
advance;
unregistered security interests;
security interests in favour of related parties who attempt to enforce the security within six months of its
creation.

Insolvent trading
In the following circumstances, directors may be personally liable for insolvent trading by the company:
•
•
•
•
•

a person is a director at the time a company incurs a debt;
the company is insolvent at the time of incurring the debt or becomes insolvent because of incurring the debt;
at the time the debt was incurred, there were reasonable grounds to suspect that the company was insolvent;
the director was aware such grounds for suspicion existed; and
a reasonable person in a like position would have been so aware.

The law provides that the liquidator, and in certain circumstances the creditor who suffered the loss, may recover
from the director, an amount equal to the loss or damage suffered. Similar provisions exist to pursue holding
companies for debts incurred by their subsidiaries.
A defence is available under the law where the director can establish:
•
•
•

there were reasonable grounds to expect that the company was solvent and they did so expect;
they did not take part in management for illness or some other good reason; or
they took all reasonable steps to prevent the company incurring the debt.

The proceeds of any recovery for insolvent trading by a liquidator are available for distribution to the unsecured
creditors before the secured creditors.

Important note: This information sheet contains a summary of basic information on the topic. It is not a substitute for legal
advice. Some provisions of the law referred to may have important exceptions or qualifications. This document may not contain
all of the information about the law or the exceptions and qualifications that are relevant to your circumstances.
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Insolvency information for directors, employees, creditors and
shareholders

This information sheet (INFO 39) lists ASIC's information sheets for directors, employees, creditors and shareholders
affected by a company's insolvency.
We have produced these with endorsement from the Australian Restructuring Insolvency & Turnaround Association
(ARITA).

The information sheets give a basic understanding of the three most common company insolvency procedures –
liquidation, voluntary administration and receivership – as well as the independence requirements for external
administrators and approving external administrator remuneration. There is also a glossary of commonly used insolvency
terms.

List of information sheets
•
•
•
•
•
•
•
•
•
•
•

INFO 41 Insolvency: A glossary of terms
INFO 42 Insolvency: A guide for directors
INFO 43 Insolvency: A guide for shareholders
INFO 45 Liquidation: A guide for creditors
INFO 46 Liquidation: A guide for employees
INFO 54 Receivership: A guide for creditors
INFO 55 Receivership: A guide for employees
INFO 74 Voluntary administration: A guide for creditors
INFO 75 Voluntary administration: A guide for employees
INFO 84 Independence of external administrators: A guide for creditors
INFO 85 Approving fees: A guide for creditors

Where can I get more information?

Further information is available from the ARITA website. The ARITA website also contains the ARITA Code of
Professional Practice for Insolvency Practitioners.

This is Information Sheet 39 (INFO 39) updated on 1 September 2017. Information sheets provide concise
guidance on a specific process or compliance issue or an overview of detailed guidance.
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