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 Glossary of terms 

A$’m Australian dollars (millions) 

ACN Australian Company Number 

Act Corporations Act 2001 (Cth.) 

ASIC Australian Securities and Investments Commission 

Atf As trustee for 

Company Nationwide Australian Investments Pty Ltd (In Liquidation) 

Director Mr Robert John Day 

Former Director Mr John Eric Smith 

FYXX Financial year ended 30 June 20XX (unless specified otherwise) 

Group Comprises the following entities: 

Home Australia Pty Ltd (In Liquidation); 

Ashford Homes Pty Ltd (In Liquidation); 

Collier Homes Pty Ltd (In Liquidation); 

Homestead Homes Pty Ltd (In Liquidation); 

Huxley Homes Pty Ltd (In Liquidation); 

Newstart Homes (S.E. QLD) Pty Ltd (In Liquidation); 

Nationwide Australian Investments Pty Ltd (In Liquidation); and 

Smart Road Property Rentals Pty Ltd (In Liquidation) 

Home Australia Home Australia Pty Ltd (In Liquidation) 

Huxley Huxley Homes Pty Ltd (In Liquidation) 

IEP Incentive Entertainment Partners Pty Ltd  

Liquidation Date 17 October 2016 

Liquidators Matthew Caddy and Barry Kogan of McGrathNicol 

nab National Australia Bank Limited 

Nationwide Nationwide Australian Investments Pty Ltd (In Liquidation) 

Smart Road Smart Road Property Rentals Pty Ltd (In Liquidation) 
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 Executive summary 

 Purpose of report 

On 17 October 2016, Matthew Caddy and Barry Kogan were appointed Liquidators of Nationwide. 

This report has been prepared pursuant to section 508(1)(b) of the Act, which states that if a creditors’ voluntary 

winding up continues for more than one year a liquidator must either convene an annual meeting of creditors or 

prepare a report to creditors and lodge the report with ASIC.  This report has been lodged with ASIC and 

consequently an annual meeting of creditors will not be convened.  

This annual report provides creditors with an update on the progress of the liquidation since appointment as well 

as an estimate of when the liquidation will be finalised.  

This annual report covers the period from 17 October 2016 to the date of this report (unless stated otherwise).   

 

 Frequently asked questions 

This section provides answers to frequently asked questions relating to the liquidation of Nationwide that may be 

of assistance to creditors.  Further details are provided in the body of this report.   

What was 

Nationwide’s principal 

business? 

Nationwide was principally a property holding entity and owned the majority of the 

Group’s display homes.   The display homes were constructed by the home building 

companies within the Group, which then leased these properties from Nationwide to 

use as display homes.  

At the Liquidation Date, Nationwide had: 

 four unsecured creditors (excluding intercompany creditors) with total 

estimated claims of approximately $92,000; 

 two secured creditors with total secured debt of circa $19.8 million 

comprising: 

 $19.1 million owing to NAB which was cross-collateralised across 

the Group (refer to sections 5 and 6.1.1 for more detail); and  

 $0.7 million owing to Incentive Entertainment Partners Pty Ltd. 

Who were the 

directors of 

Nationwide? 

At the Liquidation Date, Robert John Day was the sole director of Nationwide.  Mr 

Day was a director from 9 January 1997 to 30 June 2014, and again from 

19 December 2014 to 13 April 2017.   

John Eric Smith was a director from 9 January 1997 to 19 December 2014.  

Mr Day and Mr Smith were declared bankrupt on 13 April 2017 and  

6 October 2016 respectively.  The Trustees of each of the bankrupt estates have 

advised that no dividend is expected to be available to unsecured creditors from 

either bankruptcy. 

What were the causes 

of failure? 

The entities within the Group operated as a Group from a financial and governance 

perspective.  The Group’s secured debt facilities were subject to an interlocking 

guarantee, meaning that each company within the Group was liable for the total 

secured debt facilities of the Group.  

The Liquidators consider that the winding up of Nationwide was due to the failure of 

the Group as a whole.  
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The Liquidators consider that the key reasons giving rise to the Group’s failure include: 

 sustained Group losses; 

 significant debts and insufficient liquid assets to meet those debts over a 

prolonged period; 

 the significant underperformance of the New South Wales business, Huxley, 

which the Director also cites as one of the main reasons for the failure of 

the Group; 

 creditor pressure as a result of severely overdue account balances;  

 withdrawal of supplier support; 

 ongoing liquidity issues and working capital deficiencies; 

 a lack of Director and management oversight in relation to the operations 

of the business; and 

 an inability to recapitalise and/or sell the Group.  

Please refer to section 5 of this report for further details.  

When do the 

Liquidators believe the 

Group became 

insolvent? 

The Liquidators consider that the Group experienced financial pressure from as early 

as 30 June 2008.  However, the Liquidators have identified sufficient evidence to 

conclude that the Group was almost certainly insolvent from at least 17 October 2014, 

being two years prior to the Liquidators’ appointment.  This is the earliest date that 

the Liquidators are required to prove insolvency for the purposes of successfully 

prosecuting commercially viable recovery actions, noting the Director’s and Former 

Director’s bankruptcies.  Please refer to section 6.1 for further details. 

Is there an insolvent 

trading claim against 

the Director or Former 

Director? 

The Liquidators consider that the Director may have breached his duty to prevent 

insolvent trading pursuant to section 588G of the Act (refer to section 6.2). 

The estimated quantum of a potential insolvent trading claim for Nationwide against 

the Director is circa $90,000.  Based on the information available, there is no insolvent 

trading claim against the Former Director. 

As the Director has been declared bankrupt, there is unlikely to be a commercial 

benefit in pursuing an insolvent trading claim against the Director.  Any successful 

insolvent trading claim would represent a provable debt in the bankrupt estate of the 

Director, and the Liquidators note that the Trustee does not expect a dividend to 

become payable from the bankrupt estate.  Consequently, it is unlikely that there 

would be any benefit/return to creditors from the Liquidators pursuing an insolvent 

trading action. 

Do the Liquidators 

expect any recoveries 

from antecedent 

transactions? 

The Liquidators have not identified any antecedent transactions in Nationwide which 

may be voidable and consequently do not anticipate any recoveries from antecedent 

transactions.  
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What asset recoveries 

have been made? 

At the date of this report, the Liquidators had realised $4.2 million (including GST) 

from asset recoveries from the sale of display homes and pre-liquidation deposits.  

At the date of this report Nationwide’s last remaining display home was under 

contract, and is due to settle in early December 2017.  

Net sale proceeds from the above asset sales are subject to the security of 

Nationwide’s secured lenders, nab and IEP.   

Please refer to section 7 for further details. 

Will a dividend be paid 

to unsecured creditors? 

The Liquidators do not consider there will be a return to unsecured creditors.  Please 

refer to section 9 for further details. 

Do I need to complete 

a proof of debt form? 

At this stage, no.  The Liquidators will invite creditors to lodge formal proofs of debt 

if it is later determined that sufficient funds are available to enable a dividend to be 

paid to unsecured creditors. 

What further matters 

are required to finalise 

the liquidation? 

The following key tasks are required to be undertaken to finalise the liquidation: 

 liaising and/or reporting to ASIC in respect of the liquidation;  

 attending to ongoing statutory duties; and 

 applying for deregistration of the Company once all matters have been 

finalised. 

When do you expect 

the liquidation will be 

complete? 

The Liquidators estimate that the liquidation of Nationwide will be finalised by  

30 June 2018, subject to ASIC’s investigations into the Directors and Group’s affairs. 

Who should I contact 

if I have any questions 

regarding this report? 

If you require further details or have any questions in relation to this report, please 

contact Frances Cardamone on (03) 9038 3178. 
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 Company background 

Nationwide is a wholly owned subsidiary of Home Australia, and is one of eight entities that comprise the Group.  

The corporate structure of the Group is provided at Figure 1 below.  Nationwide was incorporated on  

9 January 1997, and was brought into the Group on 1 July 2013.   

Figure 1:  Group structure 

 

 

Nationwide was principally a property holding entity and owned the majority of the Group’s display homes.   The 

display homes were constructed by the home building companies (represented in blue in Figure 1).  Nationwide 

then leased the properties to the home building companies to use as display homes.  

On 17 October 2016, the Liquidators were appointed as liquidators of Nationwide and the other Group entities.  

The Liquidators’ appointment to Nationwide was ratified by creditors at the meeting of creditors held on  

3 November 2016.  

In the four years prior to the Liquidators’ appointment, Nationwide had two directors, Mr Robert John Day and Mr 

John Eric Smith.  At the Liquidation Date, Mr Day was the sole director of Nationwide and each Group entity.  Mr 

Day and Mr Smith held director roles in Nationwide for the periods outlined in Table 1 below. 

 

Collier Homes 

Pty Ltd (In Liq.)

(WA)

Ashford Homes 

Pty Ltd (In Liq.)

(VIC)

Holding 

company

Home 

building

companies

Display 

homes 

company

Dormant 

company

Bank 

security2

B & B Day Pty 

Ltd atf The Day 

Family Trust1

Smart Road 

Property Rentals 

Pty Ltd (In Liq.)

100%

Home Australia 

Pty Ltd (In Liq.)

Entity 

subject of 

this report

Homestead 

Homes Pty Ltd

(In Liq.) 

(SA) 

Huxley Homes

Pty Ltd (In Liq.)

(NSW) 

Nationwide 

Australian 

Investments 

Pty Ltd (In Liq.)3

Newstart Homes 

(S.E. QLD) Pty 

Ltd (In Liq.)

(QLD) 

Note 1: Bronwyn Day, Robert Day’s wife, is the sole director of B & B Day Pty Ltd.  Robert Day was previously director until 30 June 2014. 
Note 2: NAB facilities are subject to an interlocking guarantee. 
Note 3: 100% of the shares in Nationwide were transferred to Home Australia from 1 July 2013.

Table 1:  Director and Former Director details
1

Name Appointment date Cessation date

Robert John Day 9-Jan-97 30-Jun-14

19-Dec-14 13-Apr-172

John Eric Smith 9-Jan-97 19-Dec-14

Note 1: Both Mr Smith and Mr Day were declared bankrupt on 6 October 2016 and 13 April 2017, respectively. 

Note 2: Under section 206B(3) of the Act, a person is disqualified from managing corporations if the person is bankrupt.  

As such, Mr Day was automatically disqualified as a director on the date he was declared bankrupt.
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At the Liquidation Date, Nationwide had: 

 four unsecured creditors (excluding intercompany creditors) with total estimated claims of approximately 

$92,000; and 

 two secured creditors with total secured debt of circa $19.8 million comprising: 

 $19.1 million owing to nab, which was cross collateralised across the Group (refer to sections 5 and 6.1.1 

for further detail); and 

 $0.7 million owing to Incentive Entertainment Partners Pty Ltd. 

 

 Liquidation summary 

The Liquidators’ key actions in relation to Nationwide since their appointment on 17 October 2016 include: 

 conducting a comprehensive sale campaign for Nationwide’s display home assets, including liaising with legal 

advisors, marketing agents, third party property holders, developers and secured creditors in relation to same;  

 disclaiming unused property and furniture hire leases; 

 liaising with utility providers regarding owned properties;  

 liaising with the Director and senior staff regarding the affairs of the Company; 

 undertaking a forensic image of the Company’s information technology and finance systems, and reviewing 

that image for relevant information; 

 conducting investigations into the Company including reviewing records, financial reports, management 

accounts, bank statements and financial system information; 

 preparing for, attending and running the first meeting of creditors; 

 preparing for, attending and running a meeting of the committee of inspection; 

 liaising with and reporting to the secured creditors, nab and IEP; and 

 attending to statutory obligations and lodgements including (but not limited to): 

 preparing initial and supplementary reports to ASIC in accordance with section 533 of the Act; 

 preparing and submitting quarterly business activity statement returns; 

 preparing and submitting six monthly returns to ASIC; and 

 preparing and submitting minutes of statutory meetings. 

 

 



 D14.2-180116-HOMENAT01-Report to creditors-FINAL 8 

 Reasons for the Group’s failure 

The entities within the Group operated as a Group from a financial and governance perspective.  The Group’s 

secured debt facilities were subject to an interlocking guarantee, meaning that each company within the Group was 

liable for the total secured debt facilities of the Group.  

The Liquidators consider that the winding up of Nationwide was due to the failure of the Group as a whole, and 

that the key reasons giving rise to the Group’s failure were: 

 significant debts and insufficient liquid assets to meet those debts over a prolonged period; 

 sustained Group losses - according to the unaudited interim management accounts, the Group suffered losses 

after tax of $7.0 million in FY15 and $4.1 million in FY16.  The Group’s losses before tax were $5.7 million in FY15 

and $4.1 million in FY16.  

 underperformance of the New South Wales business, Huxley, which the Director also cited as one of the main 

reasons for the failure of the Group; 

 creditor pressure as a result of severely overdue account balances.  At the Liquidation Date, the Group had $8.2 

million (48%) of trade creditors aged more than 90 days overdue and 33% of trade creditors aged more than 

120 days overdue; 

 ongoing cash flow and working capital deficiencies, evidenced through increasing creditor arrears which 

ultimately resulted in difficulty adhering to ordinary payment terms; 

 withdrawal of supplier support – large overdue supplier/creditor accounts resulted in various suppliers and 

building contractors ceasing work due to non-payment, and ultimately resulted in home construction being put 

on hold in several Group entities; 

 lack of Director and management oversight on operations, as the Director pursued a career in politics; 

 according to the Director, record wet weather in a number of states in June, July and August 2016 resulted in 

much lower levels of building activity and receipts from progress claims;  

 withdrawal of secured lender funding support in early August 2016, following which the Group sought additional 

funding from IEP; and  

 an inability to recapitalise or sell the Group including: 

 multiple failed attempts to secure equity support and/or sell the Group through various external advisors; 

and 

 the failure of the proposed purchase of 75% of the Group’s equity for $15 million by a “white-knight” investor 

from the Philippines (Goshen Capital Holdings Limited Australia Pty Ltd).  The company and offer were 

deemed to be fraudulent and it became apparent that the transaction would not proceed on                            

14 October 2016.   

These events led to the appointment of the Liquidators to the Group on 17 October 2016. 
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 Investigations update 

A key role of a liquidator is to investigate the reasons for the failure of a company and potential misconduct of its 

directors.  Liquidators must also consider and assess the merits of pursuing any statutory recovery actions which 

may be available to them. 

The Liquidators’ investigations into Nationwide included (but were not limited to): 

 undertaking a forensic image of the Company’s information technology and finance systems, and reviewing that 

image for relevant information; 

 issuing a Report as to Affairs and questionnaire for completion by the Director and evaluating his responses; 

 interviewing senior staff regarding the affairs of the Company;  

 reviewing the hard copy and electronic financial records of the Company, including financial reports, management 

accounts and financial system information; and 

 conducting searches of publicly available information and databases. 

Table 2 below summarises the Liquidators’ investigation recovery expectations from key investigation work streams.   

 

The Liquidators investigations indicate that the only statutory recovery action available to creditors would have been 

a claim against the Director for trading whilst insolvent.  However, as the Director is bankrupt and the Trustee of 

the bankrupt estate does not expect a dividend to become payable from the bankrupt estate, it is highly unlikely 

that any recoveries will eventuate from an insolvent trading claim.   

Other than a claim for insolvent trading, there are no statutory recovery avenues available to creditors arising from 

the Liquidators’ investigations in Nationwide.  Please refer to the relevant sections outlined above for further details.  

Any creditor wishing to bring any matter(s) to the Liquidators’ attention should contact Frances Cardamone on      

fcardamone@mcgrathnicol.com or (03) 9038 3178. 

 

Table 2:  Investigations summary

Section of Act Report section Investigated?

Recovery 

expected?

Offences

Insolvent trading 588G 6.2

Voidable transactions

Unfair preference transactions 588FA 6.3

Unfair loans 588FD 6.3

Unreasonable director-related transactions 588FDA 6.3

Uncommercial transactions 588FB 6.3

Legend - Investigated Legend - Recovery expected

Investigations well progressed Likely

No investigation conducted Highly unlikely

mailto:fcardamone@mcgrathnicol.com
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 Insolvency analysis 

As defined in the Act, a company is solvent if, and only if, it is able to pay all of its debts as and when they fall due 

and payable.  A company that is not solvent is insolvent. 

It is important to understand the timing of when a company likely became insolvent as it provides an opportunity 

for the liquidator to pursue potential statutory recovery actions against directors and other parties that would not 

otherwise be available if the company was solvent. 

As noted in section 5, the entities within the Group operated as a Group from a financial and governance perspective.  

As such, the Liquidators’ insolvency analysis has also been prepared on a Group basis.  

The following sections present the Liquidators’ assessment as to the Group’s solvency, as well as the reasoning 

behind conducting the insolvency analysis on a Group basis.  

 

 Background to insolvency analysis 

Group structure and basis of analysis 

As shown in Figure 1 of section 3, the Group’s secured debt facilities are subject to an interlocking guarantee 

between the following entities: 

 Home Australia Pty Ltd (In Liquidation); 

 Ashford Homes Pty Ltd (In Liquidation); 

 Collier Homes Pty Ltd (In Liquidation); 

 Huxley Homes Pty Ltd (In Liquidation); 

 Homestead Homes Pty Ltd (In Liquidation); 

 Newstart Homes (S.E. QLD) Pty Ltd (In Liquidation); 

 Nationwide Australian Investments Pty Ltd (In Liquidation); and 

 Smart Road Property Rentals Pty Ltd (In Liquidation); 

as well as: 

 JE Smith Nominees Pty Ltd as trustee for the Smith Family Trust; and 

 B & B Day Pty Ltd as trustee for the Day Family Trust.  

Each entity subject to the interlocking guarantee is jointly and severally liable to pay the secured debts of each 

other entity subject to the interlocking guarantee, if one of those entities becomes unable to repay its secured debt 

facilities itself.  

Audited financial statements were prepared on a consolidated basis for the Group, with separate audited financial 

statements for each entity being unavailable.  The Liquidators note that Nationwide was brought into the Group 

on 1 July 2013.   

The Liquidators have prepared their insolvency analysis on a Group basis, consistent with the Groups’ secured 

finance liabilities and consolidated financial reporting. 
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Maximum period required to prove insolvency 

Having considered that: 

 the Director and Former Director have both been declared bankrupt; 

 the Trustees of each bankrupt estate have advised that no dividend is likely to be available to unsecured creditors 

from either bankruptcy; and 

 each entity within the Group is in liquidation, 

the Liquidators’ only available recovery avenues for the benefit of unsecured creditors are potential actions for: 

 unfair preference transactions; and/or 

 uncommercial transactions with unrelated entities.  

The relevant timeframe, known as the “relation-back period”, for each of these categories of voidable transactions 

is set out in Table 3. 

 

The Liquidators note that an insolvent trading claim may give rise to potential further recoveries as it relates to 

debts incurred whilst insolvent, which could span a longer period of time than outlined above.  However, in light of 

the Directors’ bankruptcies, and the lack of available Directors and Officers insurance, the Liquidators consider that 

it is highly unlikely there will any recovery for creditors from pursuing an insolvent trading claim against the Directors.  

As such, the Liquidators do not propose to undertake further investigations to prove an earlier date of insolvency 

as there would be no commercial benefit in doing so.   

To successfully prosecute a claim in the above cases, the Company must have been insolvent at the time of the 

transaction.  As such, at this stage the Liquidators are only required to positively prove that the Company was 

insolvent at the start of the relation-back period, being two years prior to the Liquidators’ appointment. 

The Liquidators’ insolvency analysis is outlined in section 6.1.2. 

 Indicators of insolvency 

The Liquidators reviewed the Group’s books and records to determine the likely date (or period) in which the Group 

was insolvent.  The Liquidators note that (i) audited financial statements were only available from FY08 to FY14; and 

(ii) the FY15 and FY16 financial records are based on the unaudited, interim management accounts.   

The Liquidators consider that the Group experienced financial pressure from as early as 30 June 2008.  However, 

the Liquidators have identified sufficient evidence to conclude that the Group was almost certainly insolvent from 

17 October 2014, being two years prior to the Liquidators’ appointment.   

The Liquidators have formed this opinion based on the following: 

 The Group’s auditor issued a qualified audit opinion in each of the FY08 to FY14 audited financial statements, 

based on the goodwill value of $10.1 million being carried on the Group’s balance sheet for Huxley from the 

acquisition of the business.  The Liquidators understand that the goodwill value for Huxley was based on an 

estimate by the Director.  Despite the auditor’s recommendation that the carrying value of goodwill be written 

off in full as, in the auditor’s opinion, it was not supported by forecast future cash flows, this did not occur.  

Consequently, the Group’s assets were overstated by $10.1 million from as early as 30 June 2008. 

 The auditor published a note each year in the FY08 to FY14 independent auditor’s reports stating that there was 

material uncertainty regarding the Group’s ability to continue as a going concern.   

Table 3:  Relation-back periods

Voidable transaction type Relation-back period1 Relation-back period dates

Unfair preference claims2 Six months prior to the Liquidators' appointment 17 April 2016 to 17 October 2016

Uncommercial transactions2 Two years prior to the Liquidators' appointment 17 October 2014 to 17 October 2016

Note 1: Period ends on the "relation-back date", which is the date that the Liquidators were appointed.

Note 2: No unfair preference claims or uncommercial transactions were identified in Nationwide. 
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 The audited financial statements show that the Group breached financial and/or non-financial banking covenants 

each year from FY08 to FY14.  The Liquidators note that banking covenants were likely breached in the period 

beyond FY14, however audited financial statements were not prepared beyond FY14.  In FY14, the Group did 

not receive a formal waiver from its financier for non-compliance with banking covenants, indicating that the 

facilities became ‘at call’ at 30 June 2014.  Based on the Group’s financial position and available assets, the Group 

was unable to repay its loan facilities if the lender had called for repayment of the facilities from 30 June 2014. 

 The Group’s financial statements indicate that the Group was experiencing increasing financial pressure from 

FY08 to FY16 from a balance sheet, profitability and cash flow perspective.  The Group’s position deteriorated 

significantly from FY14 onwards.   

 As at 30 June 2014, the Group’s financial statements reflected net liabilities, net current liabilities and a net 

tangible asset deficiency.  The net liability position would have worsened by $10.1 million if the Group had 

written down the overstated Huxley’s goodwill ($10.1 million), as recommended by the Groups’ auditors. 

 The Group generated losses each year in the period from FY12 to FY16, with total cumulative losses of $15.0 

million across this period.  If the Group had written off the value of Huxley’s goodwill as recommended by the 

auditor, this would have further adversely impacted the cumulative losses of the Group across this period.  

 The Group suffered from sustained liquidity and working capital deficiencies, with its debtors and inventory being 

grossly outweighed by its trade creditors between FY08 and the Liquidation Date. 

 In or around August 2016 the Group received $2.0 million in liquidity funding from IEP, for which IEP was granted 

super senior security over certain display homes from the Group’s first ranking secured lender, NAB.  This funding 

was fully utilised within a short period and did not materially improve the Group’s liquidity. 

 The Group utilised a pooled overdraft set-off facility for all entities except Nationwide and Smart Road.  The 

Group exceeded its overdraft facility limit at several points throughout the two years prior to the Liquidators’ 

appointment, and rarely had headroom between the overdraft balance and overdraft facility limit.  During the 

two years prior to the Liquidators’ appointment, the Group requested increased overdraft limits or an extension 

of temporary higher overdraft limits on several occasions.  

 The average number of days taken to pay creditors increased year on year from FY11.  Management indicated 

that creditor terms were typically between 14 to 30 days, with a small number of suppliers having 60 day terms.  

The average number of days taken to pay creditors (72-73 days) was well above average even the longest credit 

terms available to the Group from FY14 onwards.   

 At the Liquidation Date, 70% of trade creditors were more than 60 days outstanding and 48% of trade creditors 

were outstanding for more than 90 days.  Of the creditors aged over 90 days, $200,000 were outstanding for 

more than 23 months, indicating those outstanding debts relate to the period from 17 November 2014 or earlier.   

 Throughout the period from 2014 to 2016 (and likely prior): 

 the Group experienced significant payment pressure from creditors including numerous ‘stop supply’ 

arrangements and a combination of formal and informal payment plans.  The Group failed to comply with 

the majority of these payment plans, resulting in stop-start supply, significantly impacting a large number of 

building contracts; 

 the Group received late payment notices, legal notices and letters of demand from various creditors; 

 suppliers were managed on day to day basis, making payment arrangements based on daily available cash 

and forecast weekly progress claims;  

 from 2015, the Group made daily or weekly round payments to multiple suppliers that were outside of 

organised payment plans;  

 the Group entered into payment plans with statutory authorities including the ATO from as early as  

November 2014; and  

 a significant number of cheques were printed and “held in drawers” throughout the Group ($9 million-$10 

million in February 2015).  This practice was also evident throughout 2014. 

 The Group’s numerous attempts to procure equity investors and/or sell the business failed.   

Based on the above, the Liquidators consider that the Group was almost certainly insolvent from 17 October 2014. 
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 Insolvent trading 

Pursuant to section 588G of the Act, a director has a duty to prevent a company from trading and continuing to 

incur debts whilst insolvent. 

A liquidator has the ability to bring an action against a director to compensate the company from the directors’ 

personal resources if it is determined that a company traded whilst insolvent.  

 Director details 

Mr Day and Mr Smith were directors during part of the period from 17 October 2014 to the Liquidation Date, with 

Mr Smith ceasing as a director on 19 December 2014 when Mr Day re-commenced as a director.  The Liquidators 

have considered potential claims for insolvent trading against both directors.  

Table 4 lists the periods that Mr Day and Mr Smith were directors of the Group.  

 

 Quantum of claim and recovery prospects 

The Liquidators consider that Mr Day may have breached his duty to prevent insolvent trading pursuant to section 

588G of the Act, and the estimated quantum of this claim is circa $90,000.   

Based on the information available, there is no insolvent trading claim against Mr Smith.   

The Liquidators note that the estimated quantum provided is as a preliminary estimate only, and at this point relates 

to the two years prior to the date of the Liquidators’ appointment (as explained in section 6.1.1). 

As Mr Day has been declared bankrupt, there is no ability for the Liquidators to litigate an insolvent trading claim 

against him personally.  The Group’s Directors and Officers insurance policy is also unlikely to respond to an insolvent 

trading claim (refer section 6.4).  Consequently, other than by way of participating as a creditor in Mr Day’s 

bankruptcy, there are no means for the Liquidators to recover funds for any potential insolvent trading claim. 

The Liquidators intend to lodge a proof of debt with the Trustee of Mr Day’s bankrupt estate based on the estimated 

insolvent trading claim set out above.  As the Liquidators intend to register a claim in the Mr Day’s bankrupt estate, 

the Liquidators will preserve the ability to more fully particularise any such claim and participate in any dividend 

from Mr Day’s bankrupt estate if one were to eventuate. 

If funds were to become available from Mr Day’s bankrupt estate, further detailed investigations may be necessary 

to establish with more certainty the exact date on which the Group became insolvent and the exact quantum of an 

insolvent trading claim. 

 

 

Table 4:  Director and Former Director details
1

Name Appointment date Cessation date

Robert John Day 9-Jan-97 30-Jun-14

19-Dec-14 13-Apr-172

John Eric Smith 9-Jan-97 19-Dec-14

Note 1: Mr Smith and Mr Day were declared bankrupt on and 6 October 2016 and 13 April 2017, respectively. 

Note 2: Under section 206B(3) of the Act, a person is disqualified from managing corporations if the person is bankrupt.  

As such, Mr Day was automatically disqualified as a director on the date he was declared bankrupt.
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 Voidable transactions 

A liquidator has the power to review and potentially recover transactions that occurred prior to the commencement 

of a winding up, pursuant to Part 5.7B of the Act.  This may result in, amongst other things, a requirement for a 

third party to return property and/or money to the company and thereby increase the assets available in the 

liquidation.  These transactions are known as voidable transactions. 

Voidable transactions include: 

 unfair preference claims (Section 588FA of the Act), being transactions between a company and a creditor, 

resulting in the creditor receiving from the company, in relation to an unsecured debt owed to the creditor, a 

greater amount than it would have received in relation to the debt by proving in a winding up of the company; 

 uncommercial transactions (Section 588FB of the Act), being transactions which a reasonable person in the 

place of the company would not have entered into, taking into account the benefits and the detriment to the 

company, the respective benefits to the other parties involved and any other related matters; 

 unfair loans (Section 588FD of the Act), being a loan agreement where the interest or charges are considered 

extortionate; and 

 unreasonable director-related transactions (Section 588FDA of the Act), being transactions that confer a 

benefit upon a director or close associate of the director to the detriment of the company. 

Creditors are advised that, for the purposes of examining voidable transactions, the Liquidators have reviewed 

transactions that occurred during the relevant time-period (as prescribed by the Act for each of the transaction 

types listed), looking back from the “relation-back day”.  The relation-back day is the date that the Liquidators were 

appointed (i.e. 17 October 2016).  

The Liquidators did not identify any voidable transactions in relation to Nationwide during the relevant periods. 

Consequently, no statutory recovery avenues are available in the liquidation of Nationwide.   

 

 Directors and officers liability insurance 

The Group maintained a directors and officers liability insurance policy.  The Liquidators have explored this insurance 

policy as a potential recovery avenue for a claim against the Director or Former Director.  The Liquidators have 

considered and taken advice on the likelihood of success in making a claim against the policy for insolvent trading, 

unreasonable director-related transactions or other offences by the Director or Former Director in relation to the 

Group as a whole.  The Liquidators’ preliminary view is that the policy is unlikely to respond to any of the conduct 

identified and therefore will not generate any recoveries for the benefit of the liquidation. 

 

 Report to the Australian Securities and Investments Commission 

The Liquidators lodged a report with ASIC pursuant to section 533(1) of the Act, which requires a liquidator to 

report on possible breaches of the Act by officers or employees of a company in liquidation.  Following ASIC’s 

request for a detailed supplemental report pursuant to section 533(2) of the Act, the Liquidators lodged with ASIC 

a thorough account of matters of interest to it on 6 July 2017.   
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 Asset realisations 

This section of the report provides an update to creditors as to the Liquidators’ asset realisations to  

date.  The Liquidators note that all assets of Nationwide (and the Group) are subject to NAB’s financial interests and 

certain display home assets of Nationwide are subject to IEP’s security.   

At the date of this report a marketing campaign was in progress for Nationwide’s last remaining display home asset.  

The Liquidators have not disclosed the estimated future realisations so as to not prejudice this sale process. 

A summary of Nationwide’s asset realisations are outlined in Table 5. 

 

Below is a summary of the sale process undertaken by the Liquidators, asset realisations and expected future asset 

recoveries. 

 

 Sale process 

The Liquidators commenced a sale process for the Group’s business assets and display homes immediately 

following their appointment on 17 October 2016. 

Following the placement of advertisements in two national newspapers (The Australian and the Australian 

Financial Review) on 19 October 2016, 68 parties registered their interest in the sale process across the Group.  Of 

those interested parties, only one party expressed an interest in the Group’s assets as a whole, with the remaining 

interest being in specific company assets and/or display homes. 

Ultimately, no going concern or whole of Group offer was received and the Group’s assets were sold by way of 

separate transactions with multiple different parties. 

Nationwide’s display home asset realisations are detailed overleaf. 

Table 5: Asset realisations summary

A$

Amount 

realised to 24-Nov-17

Estimated future  

realisations Total

Real property 4,516,946  - 4,516,946

Other assets 11,995  - 11,995

Total (including GST) 4,528,941  - 4,528,941
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 Assets realised 

 Display homes 

At the date of this report, the Liquidators had sold and settled nine display homes with total net realisations of 

approximately $4.5 million, outlined in Table 6 below. 

 

As previously outlined, nab and IEP held security over all of Nationwide’s real property assets.   

At the Liquidation Date, IEP’s priority secured debt outstanding totalled circa $0.7 million, which was fully satisfied 

from the sale of the Jimboomba display home.   

Net realisations from the remaining display home asset sales are payable to nab.  

 Other assets 

The Liquidators realised $11,995 from a pre-appointment deposit paid by Nationwide for the purchase of a property 

that had not settled by the Liquidation Date.  The contract was terminated due to the insolvency of Nationwide.  

 

 Further asset realisations 

No further asset recoveries are expected. 

 

  

Table 6:  Display home asset realisations

A$ Net price (inc GST)1

Sold and settled

458 Peppertree Drive, Jimboomba QLD 4280 761,902                                              

908 Waterford Circuit, Lightsview SA 5085 646,584                                              

16 Billeroy Way, Werribee VIC 3030 498,110                                              

17 Sunfield Drive, Wollert VIC 3750 456,648                                              

16 Bromsgrove Street, Wellard WA 6170 408,734                                              

23 Radiant Glade, Eglinton WA 6034 413,759                                              

3 Genoa Parkway, Hammond Park, WA 6164 362,047                                              

116 Vista Parade Seaford Heights SA 5169 200,565                                              

108 Juniper Laurel Way, Virginia SA 5120 174,347                                              

18 Freshwater Court, Springfield Lakes QLD 4300 594,249                                              

Total sold and settled 4,516,946                                           

Note 1: Net proceeds represents purchase price net of settlement adjustments.
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 Receipts and payments summary 

Table 7 below summarises the receipts and payments for Nationwide for the period from 17 October 2016 to  

the date of this report. 

 

The Liquidators’ fees paid per the above were approved by creditors at the meeting of creditors on  

3 November 2016 or by the committee of inspection at the committee meeting on 21 August 2017, in accordance 

with the Act.   

 

Table 7:  Receipts and payments for the period 17 October 2016 to 17 January 2018

Item Amount $

Receipts (including GST)

Sale of real property1 4,556,793.11

Deposit refund 11,995.00

Interest 14,404.79

ASIC funding 4,000.00

Sub-total receipts 4,587,192.90

Payments (including GST)

Distribution to National Australia Bank Limited (2,500,000.00)

Distribution to Incentive Entertainment Partners Pty Ltd (692,402.35)

Secured creditor inter-group funding3 (194,358.63)

Legal fees (270,398.33)

Legal disbursements (11,865.72)

GST payments (net) (230,618.00)

Liquidators' fees (173,647.04)

Liquidators' disbursements (168.97)

Insurance (29,722.54)

Property realisation costs (net)2 (48,955.57)

Display furniture hire (7,361.41)

Sub-total payments (4,159,498.56)

Net receipts / (payments) for the period 427,694.34

Opening account balance  - 

Closing account balance 427,694.34

Note 2:  Property realisation costs includes costs such as valuation fees, security and utilities as well as settlement 

adjustments.

Note 1:  Sale of real property receipts reported as gross, and consequently differs to the net real property realisations 

reported in Table 6 in this report.

Note 3: The secured creditor allowed certain costs and expenses of the Nationwide liquidation, including a portion of the 

Liquidators' remuneration, to be deducted from secured asset realisations of the Group.  Secured asset proceeds from 

the Nationwide liquidation were utilised to meet certain costs and expenses (including some of the liquidators’ 

remuneration) incurred in other Group entity liquidations, resulting in the payment presented. These secured creditor 

advances will be repaid only if sufficient statutory recovery realisations are made in these liquidations. There is likely to 

be a significant shortfall owing to the secured creditor on a Group basis, meaning there is likely no equity in any of the 

Group's secured assets.
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Estimated return to unsecured creditors 

As noted at Figure 1 of section 3 and discussed in section 6.1.1, the Group’s nab secured debt facilities are cross 

collateralised.   

At the Liquidation Date, the total indebtedness of the Group to nab exceeded $19.1 million.  Based on the 

Liquidators’ estimate of current and expected future secured asset realisations, the secured creditor will suffer a 

significant net shortfall following the realisation of all the Group’s assets.  

Additionally, as explained in section 6 the Liquidators have not identified any commercially viable statutory recovery 

actions, noting the bankruptcy of the Director.   Consequently, the Liquidators consider that it is highly unlikely 

there will be a return to unsecured creditors of Nationwide.    

The Liquidators will advise creditors if they expect this outcome to change.  The Liquidators will only call for formal 

proofs of debt if they expect that there will be a dividend to unsecured creditors. 

Committee of Inspection meeting 

A Committee of Inspection meeting for Nationwide was held on 21 August 2017, during which the Liquidators 

provided an update on the liquidation of the Company. 

Further work to be completed 

The following key tasks are required to be undertaken to finalise the liquidation: 

 liaising and/or reporting to ASIC in respect of the liquidation;

 attending to ongoing statutory duties; and

 applying for deregistration of the Company once all matters have been finalised.

Estimated completion of liquidation 

ASIC has requested that the liquidation of Nationwide remain open whilst it conducts further investigations into the 

Directors and the Group’s affairs.   

Subject to the time taken for ASIC to undertake its investigations, the Liquidators estimate that the liquidation of 

Nationwide will be finalised by 30 June 2018.   

Contact details 

If you have any questions in relation to this report or any other matter pertaining to the liquidation, please contact 

Frances Cardamone on fcardamone@mcgrathnicol.com or (03) 9038 3178. 

Dated: 17 January 2018 

Matthew Caddy 

Liquidator 

mailto:fcardamone@mcgrathnicol.com

