
 

 

 

Whitestone Mining Services Pty Ltd (In Liquidation) 
ACN 136 481 877 

(Whitestone) (the Company) 

Second Report to Creditors 

 

We refer to:  

 the appointment of Rob Kirman and Rob Brauer as liquidators of Whitestone on 30 April 2019 (Liquidators) by 
order of the Federal Court of Australia; 

 our first Report to Creditors dated 29 July 2019 (First Report); and 

 your rights as a creditor in the liquidation. 

The purpose of this report is to:  

 provide an updated Declaration of Independence and Relevant Relationships (DIRRI), following our 
appointment as Court liquidators of a related entity, Investmet Limited (In Liquidation) (Investmet); 

 provide you with an update in relation to the progress of the liquidation and the ongoing conduct of the 
Liquidators;  

 update you on the likelihood of a dividend being paid in the liquidation; and 

 seek approval of the Liquidators’ remuneration so that various avenues of enquiry can be progressed for the 
benefit of all creditors. 

This report should be read in conjunction with our First Report dated 29 July 2019.   

 Liquidators DIRRI 

In accordance with the Corporations Act 2001 (the Act) and ARITA Code, a DIRRI was enclosed with our circular to 
creditors dated 28 May 2019. 

The DIRRI has been updated to reflect the Liquidators concurrent appointment as Liquidators of a related entity, 
Investmet Limited, by order of the Supreme Court of Western Australia on 19 February 2020 and is enclosed for 
creditors’ attention.  

The Liquidators remain of the view that there are no real or perceived threats to their independence nor any reason 
that would preclude them from continuing in their role as Liquidators of Whitestone.  

 Update on asset realisations  

The Liquidators have realised all of the Company’s physical assets such as plant and equipment, a portfolio of shares 
and some cash and are progressing recovery of accounts receivable and loans accounts due by various related 
parties. 

A summary of asset realisations to date follows and is discussed in more detail in sections 2.1 to 2.4:  

 



 

 

 

 

 Cash and equivalents  

Cash disclosed in the Director’s Report on Company Activities and Property (ROCAP) was $20,799, of which $11,735 
has been realised.  The balance relates to funds held on trust by Whitestone’s legal advisors, which were dispersed 
prior to the Liquidators’ appointment.  Accordingly, no further recoveries are expected from cash assets.   

 Shares and options 

Whitestone held a portfolio of listed shares and options in several public companies.  The Liquidators engaged an 
independent stock broker to advise on the most effective manner to realise this portfolio and to assist in executing 
on market trades where required.  Per the below summary, all share holdings have been fully realised.   

 

Listed options have not been realised, as their strike price is significantly higher than the current market price and, 
therefore, they do not have any intrinsic value.  Notwithstanding, the Liquidators will monitor the position and seek 
to realise the options if this value proposition changes. 

The Orion shares listed above were sold by Whitestone prior to the Liquidators’ appointment. The Liquidators have 
reviewed this sale and consider it was at market value.  

 Plant & Equipment 

The Liquidators engaged Gordon Brothers to value Whitestone’s plant and equipment, demobilise it to Perth (as it 
was located on a remote mine site) and conduct a public, competitive sale process. 

Summary of assets

$ Excl. GST Notes ROCAP Book value
Gross 

proceeds Costs*
Net 

proceeds
Book value 
remaining

Cash and equivalents 1.1 20,779 21,003 11,735  - 11,735  - 

Shares 1.2 332,500 5,468,895 492,188 (3,049) 489,139  - 

Options 1.2  -  -  -  -  -  - 

Plant and equipment 1.3 571,000 232,074 239,766 (78,352) 161,413  - 

Accounts receivable 1.4 1,732,619 1,732,619 62,307  - 62,307 1,670,313

Loans receivable 1.4 93,756 87,356  -  -  - 87,356

Liquidator recoveries - preference claim 2.0  -  - 280,457  - 280,457 Uncertain

Liquidator recoveries - other 2.0  -  -  -  -  - Uncertain

Total 2,750,654 7,541,947 1,086,453 (81,401) 1,005,052 1,757,669

* Excluding Liquidator fees and legal fees

Realised

Shares and options

$

Entity Type Number held Gross proceeds Costs** Net proceeds
Balance 

Remaining

Horseshoe Metals Limited Shares 15,000,000 225,000  - 225,000 nil

Ora Banda Mining Ltd* Shares 1,316,667 267,188 (3,049) 264,139 nil

Ora Banda Mining Ltd* Options 125,000  -  -  - Uncertain

Ora Banda Mining Ltd* Options 125,000  -  -  - Uncertain

Orion Minerals Ltd Shares nil  -  -  - nil

Total 492,188 (3,049) 489,139 Uncertain

* Formerly Eastern Goldfields Ltd

** Excluding Liquidator fees and legal fees

Realised



 

 

 

This sale process has been completed with all plant and equipment being realised for $239,766, which was 
substantially in line with valuation, as summarised below: 

 

All material plant and equipment has been accounted for and realised.  Accordingly, no further recoveries are 
expected. 

 Accounts receivable & loans  

Whitestone’s books and records and the Director’s ROCAP disclose a number of accounts receivable and loans as 
due to Whitestone (Receivables).  The Receivables are primarily due from related parties and generally relate to 
labour hire and drilling services provided by Whitestone and payment of costs on behalf of other entities.   

A number of these debtors have been deregistered by the Australian Securities and Investment Commission (ASIC) 
under section 601AB of the Act.  Accordingly, the amounts due from these parties are uncollectable.  Further, 
Eastern Goldfield’s Limited (subsequently renamed Ora Banda Mining Limited) executed a Deed of Company 
Arrangement (DOCA) and the Liquidators have received dividends totalling of $62,307.  The balance of this debt is 
uncollectable.   

The Liquidators have issued demand letters to all remaining debtors and are considering various responses received. 
Each response will be assessed on its merit and recovery efforts will be escalated where appropriate to do so for the 
benefit of creditors.  The current status of recoveries is set out in the table overleaf: 

Plant & Equipment

Excl. GST $

Sale proceeds 239,766

Costs:

Valuation (2,000)

Transport (46,169)

Advertising (10,072)

Repairs & Maintanance (2,466)

Commission (11,352)

Insurance (4,462)

Other (1,832)

Net proceeds (excluding liquidator and legal fees) 161,413



 

 

 

 

 Investigations  

The Liquidators have progressed detailed investigations to understand Whitestone’s affairs, assess the causes of its 
failure and to identify potential liquidator recovery actions or other claims which could potentially be pursued for 
the benefit of creditors.    

As a result of these investigations, the Liquidators have identified a number of potential recovery actions which 
require further investigation.  As these matters are likely to be subject to court action or litigation, unfortunately, the 
Liquidators can only provide the following general update:   

 Unfair preference claims are transactions between Whitestone and an unsecured creditor, resulting in that 
creditor receiving a greater amount than it would have received in the winding up.  These transactions must 
have occurred when Whitestone was insolvent or have caused Whitestone to become insolvent.  The Liquidators 
issued one demand for $280,457 in this respect which was paid in full by the creditor concerned.  We are 
reviewing several smaller transactions between $10,000 and $50,000 which may also constitute unfair preference 
claims;  

 Unreasonable director-related transactions are transactions made to or on behalf of or for the benefit of the 
Director, or a close associate, which a reasonable person in the place of Whitestone would not have entered 
into, taking into account the benefits and the detriment to Whitestone, the respective benefits to the other 
parties involved and any other related matters and whether or not Whitestone was insolvent when the 
transaction was entered into (or subsequently became insolvent).  The Liquidators are conducting further 
investigation into a material transaction with a related party that may be an unreasonable director related 
transaction;  

 Insolvent trading, being a claim against the Director for debts incurred by Whitestone whilst potentially trading 
on an insolvent basis, that remained unpaid at the date of Whitestone’s liquidation. As the Director was 

Accounts & loans receivable 

$ ROCAP Book value Realised 
Book value 
remaining

Accounts receivable

Murchison Copper Mines Pty Ltd* 356,032 356,032  - 356,032

Pegasus Metals Ltd* 313,427 313,427  - 313,427

Redbank Operations Pty Ltd* 272,332 272,332  - 272,332

Horseshoe Metals Ltd* 219,041 219,041  - 219,041

Eastern Goldfields Ltd (including subsidiaries)* 141,423 141,423 62,307  - 

Delta Resource Management Pty Ltd* 134,170 134,170  - 134,170

Redbank Copper Limited* 108,502 108,502  - 108,502

InvestMet Ltd* 55,188 55,188  - 55,188

Galaxy Resources Ltd* 39,564 39,564  - 39,564

Balance of accounts receivable (10 parties) 92,941 92,941  - 53,896

Total acounts receivable 1,732,619 1,732,619 62,307 1,552,152

Loans receivable

Horseshoe Metals Ltd* 66,764 66,764  - 66,764

Pegasus Metals Ltd* 4,554 4,554  - 4,554

Whotune Music Group Ltd* 6,400  -  -  - 

Fotios Family Trust and McSweeney Family Trust* 16,038 16,038  - 16,038

Total loans receivable 93,756 87,356  - 87,356

Total 1,826,375 1,819,975 62,307 1,639,507

* Related entity per initial investigations



 

 

 

bankrupted on the same date as our appointment, any return from the insolvent trading claim will be 
dependent on a dividend being paid from the Bankrupt Estate. Accordingly, the Liquidators are liaising with the 
trustee of the Director’s estate in this regard.   

Further details regarding the above will be provided to creditors at the appropriate time.  A confidential report on 
the Liquidators investigations to date has been prepared, and will be lodged with ASIC shortly.  ASIC will consider 
this report and advise the Liquidators if it intends to action any matters identified by the Liquidators.  

 Likelihood of a dividend 

The potential return to creditors is dependant on the amount realised from the Company’s assets, the extent of any 
liquidator recovery or other legal actions, costs and the respective priority of each creditor under the Act.  An 
update on the expected outcome for each class of creditors is set out below: 

 Petitioning creditor - Pursuant to the winding up order and section 466 of the Act, the Petitioning Creditors 
costs were taxed at $1,545 and ordered to be paid from the Company’s property.  These costs receive a priority 
to all pre-appointment claims against the Company pursuant to section 556(b) of the Act.  Accordingly, the 
taxed costs of the petitioning creditor have been paid in full from the proceeds of asset realisations. 

 Priority employee creditors - Pursuant to section 556(1) of the Act, claims by employees for their entitlement 
receive a priority in the liquidation.  The only such entitlements the Liquidators understand to be owing is 
unpaid superannuation guarantee for the period June 2015 to June 2018 totalling circa $600,000 plus nominal 
interest and administration charges of circa $50,000 (SGC).   There are additional amounts due to ATO for items 
such as general interest and penalties, however, these amounts do not receive a priority. 

Based on asset realisations achieved to date, a dividend in respect of SGC is expected to be paid, however, the 
quantum cannot be determined until (i) the SGC debt is fully understood and admitted to proof, (ii) the 
potential for other priority claims by employees is investigated, and (iii) the Liquidators determine an 
appropriate balance of funds to retain from asset realisations to pursue debtors and accounts and liquidator 
and other recovery actions.  Notwithstanding, the Liquidators have commenced the dividend payment process - 
refer section 5 below.  

 Unsecured creditors – whether there is any return to unsecured creditors is dependent on (i) the amount 
realised from debtors and loans, (ii) liquidator recovery actions, (iii) the final quantum of priority employee 
claims, and (iv) costs.  Accordingly, whilst the possibility of a return to unsecured creditors remains, there are a 
number of uncertain factors that must resolve favourably before this could occur.   

 Interim dividend to priority creditors 

As outlined above, the Liquidators are in a position to pay an interim dividend to priority employee creditors 
pursuant to section 566(1)(e) of the Act, in respect of wages and superannuation. Form 547 ‘Notice of Intention to 
Declare an Interim Priority Dividend’ is attached to this report.   All priority employee creditors claiming to be owed 
entitlements should complete and return Form 535 ‘Formal Proof of Debt or Claim’ on or before 7 May 2020 in 
order to participate in the proposed dividend.  

Note, whilst employee may include outstanding superannuation on their Proof of Debt, due the age of outstanding 
superannuation, the Liquidators are required to liaise with Australian Taxation Office regarding admissibility and 
payment of these amounts.  

 Liquidators’ Remuneration 

We enclose a detailed report on our remuneration, called a Remuneration Approval Report.   

In accordance with the Remuneration Approval Report, we are requesting creditor’s approval for the following 
remuneration: 

 $146,592.00 for the period 2 December 2019 to 9 April 2020, being actual time incurred but not yet approved 
by creditors; and  



 $100,000 for the period 10 April 2020 to 31 December 2020, being an estimate of future time to progress key
work streams in the liquidation.

We propose to have our remuneration approved by a proposal without a meeting.  To vote on the proposal, you 
must return the enclosed voting form to our office by post, fax or email by Friday, 15 May 2020.  You must also 
include a completed proof of debt and information to substantiate your claim.  A proof of debt form is enclosed, 
together with guidance notes to assist you when you complete it.   

We also enclose an Australian Restructuring Insolvency and Turnaround (ARITA) information sheet on passing 
resolutions without a meeting. 

An information sheet on approving remuneration of an external administrator is provided for your information. 

Receipts & Payments 

The Liquidators; receipts and payments for the period of appointment to 16 April 2020 are set out in the table 
below:  

What happens next? 

We will proceed with the liquidation, which will include: 

 realising the Receivables;

 resolving priority creditors’ claims and paying a dividend to priority creditors; and

 completing our investigations into Whitestone’s affairs and pursuing any liquidator recoveries.

We may write to you again with further information on the progress of the liquidation.  

Receipts & Payments to 16 April 2020

$ Notes Incl. GST

Receipts 

Cash and equivalents 1.1 11,735

Sale of shares 1.2 492,188

Plant & equipment 1.3 263,743

Pre-appointment debtor 1.4 62,307

Preference claim 2.0 280,457

Interest received 73

Total receipts 1,110,503

Payments

P&E sales and marketing costs 1.3 (86,152)

Share brokerage 1.2 (3,049)

GST (10,162)

Legal Fees (11,967)

Liquidator's disbursements 4.0 (138)

Liquidators' fees 4.0 (135,056)

Petitioning Creditors Costs 3.0 (1,535)

Other costs (888)

Total payments (248,947)

Cash at bank 861,557



We expect to have completed this liquidation within 12 months.  

Where can you get more information? 

You can access information which may assist you on the following websites: 

 ARITA at www.arita.com.au/creditors.

 ASIC at www.asic.gov.au (search for “insolvency information sheets”).

If you have any queries, please contact Antoine Cleuet on (08) 6363 7635.  For further information about this 
engagement, please refer to the website www.mcgrathnicol.com/creditors. 

Dated: 17 April 2020 

Rob Kirman 
Liquidator 

Enclosures: 

Updated DIRRI 

Remuneration Approval Report  

ARITA Information Sheet – Approving remuneration of an external administrator  

Notice of Proposal to Creditors  

ARITA Information Sheet – Proposals without meeting  

Proof of Debt (Form 535) 

Proof of Debt Guidance Notes  

Form 547 Notice of Intention to Declare Interim Priority Dividend 

ARITA Information Sheet – Offences, Recoverable Transactions & Insolvent Trading 
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Whitestone Mining Services Pty Ltd (In Liquidation) 
ACN 136 481 877 
(the Company) 
(Version 2: 17 April 2020) 

The Corporations Act and professional standards require the Practitioner/s appointed to an insolvent entity to make 
a declaration as to: 

their independence generally; 

relationships, including 

a) the circumstances of the appointment;

b) any relationships with the company and others within the previous 24 months;

c) any prior professional services for the company within the previous 24 months;

d) that there are no other relationships to declare; and

any indemnities given, or up-front payments made, to the Practitioner. 

This declaration is made in respect of ourselves, our partners, the firm McGrathNicol, which for the purpose of this 
declaration includes the McGrathNicol Partnership, the McGrathNicol Advisory Partnership and McGrathNicol 
Services Pty Ltd. 

Independence 

We, Robert Brauer and Robert Kirman, of the firm McGrathNicol have undertaken a proper assessment of the risks 
to our independence prior to accepting the appointment as liquidators of the Company in accordance with the law 
and applicable professional standards.  This assessment identified no real or potential risks to our independence.  
We are not aware of any reasons that would prevent us from accepting this appointment. 

Declaration of Relationships 

Circumstances of appointment 

This appointment was referred to us by Mr Stephen Hotger from the Australian Taxation Office (ATO), a creditor of 
the Company. On 20 November 2018, the ATO contacted Mr Kirman regarding completing a conflict check and 
providing a consent to act as Liquidators of the Company, which was provided on 21 November 2018. Further 
correspondence was received from the ATO advising that the winding up application had been listed for 30 April 
2019 when Orders were made appointing Liquidators to the Company. No other communications were held with the 
ATO.  

We believe this referral does not result in a conflict of interest or duty because: 

 there is no prior professional relationship with the Company; 

 the appointment is unconditional; and 

 the limited dealings with the ATO in relation to consenting to act as liquidators of the Company does not 
impact on our independence as it does not result in any duty owed to that creditor that would conflict with 
our duties as liquidators.  

Declaration of Independence, Relevant Relationships and Indemnities (DIRRI) 
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Relevant Relationships (excluding professional services to the Insolvent) 

Other than as specified below, neither we, nor our firm, have, or have had, within the preceding 24 months, any 
relationships with the Company, an associate of the Company, a former insolvency practitioner appointed to the 
Company or any person or entity that has security over the whole or substantially the whole of the Company’s 
property. 

Name Nature of relationship Reasons 

Investmet Limited 
(In Liquidation) 

Rob Brauer and Rob Kirman were 
appointed Liquidators of Investmet 
Limited (In Liquidation) 
(Investmet) by the Supreme Court 
of Western Australia on 19 
February 2020 on the petitioning 
of Pit N Portal Mining Services. 

Investmet is related to Whitestone 
by way of: 

 Whitestone is a wholly owned
subsidiary of Investmet;

 there are several common
current and former officers
between Investmet and
Whitestone; and

 Whitestone is indebted to
Investmet for circa $1.4 million
which appear to have arisen 
via Investmet’s historical 
funding of Whitestone.  

We do not believe this relationship results in a 
conflict of interest or duty because: 

 ARITA Practice Statement, Insolvency 1
(Independence section 1.7.2) provides that,
whilst the potential for a conflict of interest may
arise in ‘group’ circumstances, this must be
considered in light of the commercial and
practical benefits of a mutual liquidator being
appointed;

 The Liquidators are of the view that
appointment to both companies will have
significant benefits to the conduct of the
liquidations, including cost-savings and enabling
an as accurate as possible view to be obtained
of the activities and financial position of the
companies as a whole; and

 The monies owing between Investmet and
Whitestone are recorded in both parties’
financials for substantially the same amounts, do
not appear to be disputed and are unlikely to 
be contentious.  Should this not be the case, 
there are remedies that would be considered 
and implemented to resolve any potential 
conflict. 

 Prior professional services to the Insolvent 

Neither we, nor our firm, have provided any professional services to the Company, in the previous 24 months. 

No other relevant relationships to disclose 

There are no other known relevant relationships, including personal, business and professional relationships, from 
the previous 24 months with the Company, an associate of the Company, a former insolvency practitioner appointed 
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to the Company or any person or entity that has security over the whole or substantially the whole of [the 
Company’s property that should be disclosed. 

Indemnities and Up-front Payments 

We have not been indemnified in relation to this administration, other than any indemnities that we may be entitled 
to under statute and we have not received any up-front payments in respect of our remuneration or disbursements. 

Dated: 17 April 2020 

........................................................................... .............................................................................. 
Robert Kirman Robert Brauer 

Note: 

1 If the circumstances change or new information is identified, we are required under the Corporations Act 
2001 and the ARITA Code of Professional Practice to update this Declaration and provide a copy to 
creditors with our next communication, as well as table a copy of any replacement Declaration at the next 
meeting of the insolvent’s creditors. 

2 Any relationships, indemnities or up-front payments disclosed in the DIRRI must not be such that the 
Practitioner is no longer independent.  The purpose of components B and C of the DIRRI is to disclose 
relationships that, while they do not result in the Practitioner having a conflict of interest or duty, ensure 
that creditors are aware of those relationships and understand why the Practitioner nevertheless remains 
independent. 

Please note that the presentation of the above information is in accordance with the standard format suggested by 
ARITA. 



Remuneration Approval Report 
Whitestone Mining Services Pty Ltd (In Liquidation) 

17 April 2020 



3. Remuneration Report 1 

This remuneration approval report provides you with information to assist you to make an informed decision regarding the 
approval of our proposed remuneration for undertaking the Liquidation of Whitestone. 

The report has the following information:  

Declaration ........................................................................................................................................................................................................................ 2

Executive Summary ....................................................................................................................................................................................................... 2

Remuneration................................................................................................................................................................................................................... 3

Retrospective remuneration...................................................................................................................................................................................... 3

Prospective remuneration .......................................................................................................................................................................................... 7

Estimated future remuneration ............................................................................................................................................................................ 10

Total remuneration reconciliation ....................................................................................................................................................................... 10

Likely impact on dividends .................................................................................................................................................................................... 11

Remuneration recovered from external sources ......................................................................................................................................... 11

Disbursements .............................................................................................................................................................................................................. 11

External disbursements ............................................................................................................................................................................................ 11

Internal disbursements ............................................................................................................................................................................................. 12

Summary of receipts and payments.................................................................................................................................................................. 12

Queries ............................................................................................................................................................................................................................. 13



3. Remuneration Report 2 

Declaration 

We, Rob Kirman and Rob Brauer of McGrathNicol, have undertaken a proper assessment of this remuneration claim 
for our appointment as Liquidators of Whitestone in accordance with the law and applicable professional standards.  
We are satisfied that the remuneration claimed is in respect of necessary work, properly performed, or to be properly 
performed, in the conduct of this matter. 

Executive Summary 

To date, remuneration and internal disbursements, as set out in the table below, have been approved and paid in 
this administration. 

Past approvals Amount (ex GST) 

Remuneration approved: 

30 April 2019 to 19 July 2019 $47,778.00 

20 July 2019 – 31 December 2019 $75,000.00 

Total remuneration approved and paid: $122,778.00 

This remuneration approval report details approval sought for the following remuneration and internal 
disbursements (with a profit element): 

Approvals sought Report Reference Amount (ex GST) 

Remuneration 

Retrospective 3.1 $146,592.00 

Prospective* 3.2 $100,000.00 

Total remuneration $246,592.00 

Internal disbursements 

Retrospective 4.2.1 $460.33 

Total internal disbursements $460.33 

* Approval sought for future remuneration is based on an estimate of the work necessary to 31 December
2020. Should additional work be necessary beyond what is contemplated, further approval may be sought 
from creditors.  

Please refer to the report section references detailed in the above table for full details of the remuneration and 
internal disbursement approval sought. 
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Remuneration 

Retrospective remuneration 

We will request that the following resolution be passed to approve our retrospective remuneration.  Details to 
support this resolution are included further below. 

Retrospective remuneration resolution(s) Appointment Type Amount (ex GST) 

Resolution 1: 2 December 2019 – 9 April 2020 Liquidation $146,592.00 

Total retrospective remuneration resolution $146,592.00 

Resolution 1: from 2 December 2019 to 9 April 2020 

“That the remuneration of the Liquidation for the period 2 December 2019 to 9 April 2020, calculated at hourly 
rates as detailed in the Initial Remuneration Notice dated 28 May 2019, is determined in the sum of $146,592.00 
exclusive of GST.” 

We will withdraw funds from the administration account in respect of the Liquidators’ remuneration immediately 
upon approval if funds are available. If funds are not available, we will withdraw funds progressively over time as 
funds become available.  

The below table sets out the time charged to each major task area by staff members working on the Liquidation 
for the period 2 December 2019 to 9 April 2020, which is the basis of Resolution 1.  More detailed descriptions of 
the tasks performed within each task area, matching the amounts below, are contained further below.
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Resolution 1: from 2 December 2019 to 9 April 2020 

hrs $ hrs $ hrs $ hrs $ Hrs $ ex GST

Rob Kirman Appointee 630 3.6 2,268.00 0.80 504.00  -  -  -  - 1.70 1,071.00 1.10 693.00

Employee 1 Director 575 83.0 47,725.00 20.20 11,615.00 6.00 3,450.00 8.30 4,772.50 45.70 26,277.50 2.80 1,610.00

Employee 2 Director 580 1.3 754.00  -  -  -  -  -  - 1.30 754.00  -  - 

Employee 3 Senior Manager 490 78.7 38,563.00  -  -  -  -  -  - 77.90 38,171.00 0.80 392.00

Employee 4 Assitant Manager 420 84.4 35,448.00 34.80 14,616.00 23.10 9,702.00 17.30 7,266.00 1.60 672.00 7.60 3,192.00

Employee 5 Accountant 300 58.6 17,580.00 29.00 8,700.00 7.20 2,160.00 12.40 3,720.00  -  - 10.00 3,000.00

Employee 6 Undergraduate 180 16.2 2,916.00 3.20 576.00  -  - 3.00 540.00 2.20 396.00 7.80 1,404.00

Employee 7 Undergraduate 180 0.1 18.00  -  -  -  -  -  -  -  - 0.10 18.00

Employee 8 Treasuriy Coordinator 330 2.0 660.00  -  -  -  -  -  -  -  - 2.00 660.00

Employee 9 Treasuriy Coordinator 330 0.4 132.00  -  -  -  -  -  -  -  - 0.40 132.00

Employee 10 Treasuriy Coordinator 330 0.1 33.00  -  -  -  -  -  -  -  - 0.10 33.00

Employee 11 Treasuriy Coordinator 330 1.5 495.00  -  -  -  -  -  -  -  - 1.50 495.00

Total (ex GST) 329.9 146,592.00 88.00 36,011.00 36.30 15,312.00 41.00 16,298.50 130.40 67,341.50 34.20 11,629.00

Average hourly rate 444.35 409.22 421.82 397.52 516.42 340.03

Investigation Administration

Employee Position
$/hour

(ex GST)

Total 
actual 
hours Total ($)

Task Area

Assets Creditors Employees
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The below table sets out a detailed description of work undertaken on the Liquidation for the period 2 December 
2019 to 9 April 2020, which is the basis of Resolution 1. 

Resolution 1: from 2 December 2019 to 9 April 2020 

Task Area General Description Includes 

Assets 
88.0 hrs 
$36,011 

Creditors 
36.3 hrs 
$15,312.00 

Plant and Equipment Liaise with valuers to finalise auction 
activities; and 
Collect and reconcile monies received. 

Debtors and Loans 
Receivable 

Consider responses received from debtors 
and loan holders and determine strategy;  
Review debtor and loan balances to 
understand each debt due, including but not 
limited to reviewing (i) bank statements, (ii) 
MYOB sales invoices, (iii) MYOB loan ledgers, 
(iv) physical books and records and (v) 
Whitestone’s electronic server;  
Collate documents located in above review 
into packs for issuing to counterparties;  
Respond to correspondence from debtors 
and provide said packs;  
Receive and consider subsequent 
correspondence and/or disputes raised; 
Liaise with lawyers in relation to same; and 
Consider and respond to enquiries regarding 
sale of amounts due.  

Creditor reports Prepare this Report and Remuneration 
Report. 

Creditor Enquiries, Requests 
& Directions 

Receive and respond to creditor enquiries. 

Proposals to Creditors Prepare proposal notices and voting forms. 

Employees 
41.0 hrs 
$16,298.50 

Employee queries Receive and respond to employee enquiries. 

Calculation of entitlements Review pre-appointment Superannuation 
Guarantee Charge (SGC) Statements;  
Review MYOB records in relation to 
outstanding superannuation; 
Review Director’s Report on Company Affairs 
and Property in relation to outstanding 
superannuation; and  
Review records provided by the Australia 
Taxation Office (ATO) in relation to 
outstanding superannuation.  
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Task Area General Description Includes 

Investigation 
130.4 hrs 
$67,341.50 

Conduct investigations Review company’s books and records; 
Analyse and review historical financial 
information; 
Conduct balance sheet and P&L statement 
review, including but not limited to (i) 
analysing ageing of debtors and creditors, (ii) 
adjusting financials to exclude related party 
debtors/creditors, (iii) calculating market 
value of investments; 
Collect and consider distress factors 
impacting the date of insolvency; 
Review and analyse information provided 
under Freedom of Information Act by ATO 
and Office of State Revenue; 
Review court actions and winding up 
applications against Whitestone; 
Conduct preliminary investigations into 
related party transactions; 
Commence detailed investigations into the 
date of insolvency; 
Prepare preliminary investigations file note;  
Liaise with trustee of the Director’s bankrupt 
estate regarding potential claim; 
Calculate potential insolvent trading claim; 
Conduct preliminary investigations into 
potential preference claims; and  
Prepare and issue demand for one 
preference claim. 

ASIC reporting Prepare report to ASIC under section 533 of 
the Corporations Act. 

Administration 
34.2 hrs 
$11,629 

Document maintenance/file 
review/checklist 

Maintain physical and electronic engagement 
file; and  
Update checklists. 

Planning/Review Discuss status of external administration; 
Prepare and maintain task lists; and 
Hold internal meetings to manage tasks. 

ATO and other statutory 
reporting 

Prepare BAS. 

Bank account 
administration 

Request bank statements; 
Perform bank account reconciliations; and 
Correspond with bank regarding specific 
transfers. 

ASIC forms Prepare and lodge ASIC forms. 
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Prospective remuneration 

We will request that the following resolution be passed to approve our prospective remuneration.  Details to support 
these resolution are included further below. 

Prospective remuneration resolution(s) Appointment Type Amount (ex GST) 

Resolution 2: 10 April 2020 – 31 December 2020 Liquidation $100,000 

Total Prospective remuneration resolution $100,000 

Resolution 2: from 10 April 2020 to 31 December 2020 

“That the future remuneration of the Liquidation from 10 April 2020 to 31 December 2020 is determined at a sum 
equal to the cost of time spent by the Liquidator and their partners and staff, calculated at the hourly rates as 
detailed in the Initial Remuneration Notice dated 28 May 2019, up to a capped amount of $100,000, exclusive of 
GST.” 

We will withdraw funds from the administration account in respect of the Liquidators’ remuneration progressively 
over time as funds become available and only once it is incurred.  If actual costs incurred are below the capped 
amount, the Liquidators are only authorised to draw the amount incurred.  If actual costs incurred exceed the 
amount approved, the Liquidators will seek further approval from creditors. 

The below table sets out the expected costs and a detailed description of the work by task area to be undertaken 
on the Liquidation for the period 10 April 2020 to 31 December 2020, which is the basis of Resolution 2. 

Resolution 2: from 10 April 2020 to 31 December 2020 

Task Area General Description Includes 

Assets 
$35,000 

Debtors and loans 
receivable 

Respond to issues and disputes raised by 
debtors; 
Consider legal and commercial merits of 
issues and disputes raised; 
Provide supporting documentation as and 
when requested; 
Consider and respond to settlement 
proposals and requests for payment 
arrangements; 
Liaise with debt collectors and lawyers as 
appropriate to progress collection; 
Monitor payment arrangement payments 
made, where relevant; 
Collect and reconcile monies received; 

Litigation (where relevant) Discuss status of litigation; 
Prepare brief to lawyers; 
Liaise with lawyers regarding recovery 
actions; 
Attend to settlement matters; and  
Attend hearing. 
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Task Area General Description Includes 

Creditors 
$5,000 

Creditor Enquiries, Requests 
& Directions 

Consider and respond to creditor enquiries 
as and when raised; 
Consider and respond to requests from 
creditors for information, documents or a 
report (where relevant); 
Document reasons for not complying with 
requests or directions (where relevant); and 
Compile information requested by creditors. 

Creditor reports Finalise this Report by Liquidator. 

Deal with proofs of debt 
(POD) 

Receive PODs from claimants. 

Proposals to Creditors Forward notice of proposal to all known 
creditors;  
Review votes and determine outcome of 
proposal; and 
Prepare and lodge proposal outcome with 
ASIC. 

Employees 
$15,000 

Employee queries Receive and follow up employee enquiries. 

Calculation of entitlements Liaise with former accountant of Whitestone 
to understand superannuation owing; and  
Finalise review of SGC debt from MYOB, the 
ROCAP, the SGC Statements and the ATO, 
and consider and admit claim by ATO on 
employees behalf.  

Employee distribution Advertise intention to declare interim 
dividend; 
Receive and adjudicate PODs; 
Maintain POD register; 
Correspond with employees regarding 
distribution; 
Correspond with ATO regarding distribution; 
and  
Calculate and pay interim dividend. 
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Task Area General Description Includes 

Investigation 
$30,000 

Conduct investigations Finalise review of company’s books and 
records; 
Finalise analyse and review into historical 
financial information; 
Finalise balance sheet and P&L statement 
review; 
Complete review of distress factors 
impacting the date of insolvency; 
Finalise the decision on the date of 
insolvency; 
Complete investigations file note;  
Continue to liaise with trustee of the 
Director’s bankrupt estate regarding 
potential claim; 
Finalise investigation into potential 
preference claims; 
Prepare and issue demands for preference 
claims where appropriate; and 
Finalise investigations into other voidable 
transactions.  

Litigation/Recoveries Discuss status of litigation; 
Prepare brief to lawyers; 
Liaise with lawyers regarding recovery 
actions; 
Attend to settlement matters; and  
Attend hearing. 

ASIC reporting Finalise and lodge report to ASIC under 
section 533 of the Corporations Act; and 
Liaise with and respond to any queries from 
ASIC, including provision of a supplementary 
report, if required. 

Administration 
$15,000 

Document maintenance/file 
review/checklist 

Conduct regular file reviews;  
Maintain physical and electronic engagement 
file; and 
Update checklists.  

Bank account 
administration 

Prepare correspondence to open and close 
accounts; 
Request bank statements; 
Perform bank account reconciliations; and 
Correspond with bank regarding specific 
transfers. 

ASIC forms Prepare and lodge ASIC forms; and 
Correspond with ASIC regarding statutory 
forms. 

ATO and other statutory 
reporting 

Prepare BAS. 

Planning/Review Discuss status of external administration. 

Books and records / 
storage 

Deal with records in storage. 
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Task Area General Description Includes 

Total 
$100,000 

Estimated future remuneration 

In preparing this report, our prospective remuneration approval is our best estimate at what we believe the 
Liquidation will cost up to 31 December 2020 in order to complete the tasks outlined in the summary in section 
3.2 (i.e. realisation of debtors, loans and liquidator recoveries and interim dividend to priority creditors). Pending 
completion of these tasks, the Liquidators will have a better understanding of the quantum of recoveries and the 
likelihood of a further dividend to priority and unsecured creditors.  

Future remuneration after this date may be required to completion of the Liquidation, particularly if asset 
realisations are protracted and require legal action and/or a second dividend is required, however, it is extremely 
difficult to estimate this figure until assets are collected and we understand the nature of any additional Liquidator 
recovery actions. The Liquidators will report again to creditors once this work is complete so that any additional 
remuneration can be considered in terms of the overall outcome to creditors.  

Total remuneration reconciliation 

At this point in time we estimate that the total remuneration for the Liquidation will be $369,370.00 (GST exclusive), 
as shown in the table below.  This is subject to the following variables, which may have a significant effect on this 
estimate and that we are unable to determine as yet: 

 protracted and complex recovery of assets, and particularly account and loan receivables and the requirement
to commence any legal action;

 protracted and complex investigations in relation to Liquidator recoveries; and

 whether a second dividend is payable to priority creditors; and

 whether a dividend is payable to unsecured creditors.

Remuneration type 
Amount (ex 

GST) 
Amount (ex 

GST) 

Past remuneration approved (refer to section 2) $122,778.00 

Current remuneration approval being sought: 

Retrospective remuneration approval (refer to section 3.1) $246,592.00 

Prospective remuneration approval (refer to section 3.2 $100,000.00 $369,370.00 

Estimated future remuneration (refer to section 3.3) Unknown 

Estimated total remuneration Unknown 

This differs to the estimate provided in our Statutory Report to Creditors dated 29 July 2019, which estimated 
remuneration of at least $122,778 (excluding GST), due to additional work required to be undertaken in respect of 
asset realisations and investigations, which have increased the quantum of funds available and driven the 
proposed return to priority creditors, which was also not included in the original estimate.  

We have provided an explanation of the tasks that remain to be completed, including our estimated costs to 
complete those tasks, to support our current remuneration approval request, at section 3.2 of this report. 
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Likely impact on dividends 

It is both reasonable and appropriate for a professional service provider to be remunerated for their services.  An 
external administrator is entitled to be remunerated for necessary work that is properly performed.  That work 
generates the funds that may be recovered for the benefit of creditors and other stakeholders. 

The impact of the approval of the external administrator’s remuneration is that the remuneration will then be paid 
provided sufficient funds are generated to enable it to be paid.  The remuneration will be paid from those funds 
that are generated prior to the payment of most creditors in the external administration.   

It is noted that funds would only be available to any stakeholder as a consequence of the work necessarily 
undertaken by the external administrator. 

If a dividend or distribution is to be paid to stakeholders there is also necessary work that must be undertaken by 
the external administrator to properly adjudicate on claims and distribute any available funds. 

Remuneration recovered from external sources  

The Liquidators have not recovered any remuneration from external sources or received any indemnities or up-front 
payments. 

Disbursements 

Disbursements are paid for by McGrathNicol and are recovered from the Liquidation bank account. 

Disbursements are divided into two types: 

 External disbursements- these are recovered at cost.  Examples are travel, accommodation, postage, 
advertising, couriers and search fees. 

 Internal disbursements – these disbursements are charged at a rate which recoups both fixed and variable 
costs and may include an element of profit or advantage to the External Administrator or a related party 
of the External Administrator.  Examples are printing and data storage.  The recovery of these costs must 
be on a reasonable commercial basis.  Details of the basis of recovery of each of these costs is discussed 
below. 

We have undertaken a proper assessment of disbursements claimed for the Liquidation, in accordance with the law 
and applicable professional standards.  We are satisfied that the disbursements claimed are necessary and proper. 

External disbursements 

External disbursements are recovered at cost.  Creditors are not required to approve these types of disbursements, 
but details are provided to account to creditors, including the basis of charging for these types of disbursements. 
Creditors are entitled to question the incurring of the disbursements and can challenge the disbursements in Court. 

The following external disbursements have been paid by McGrathNicol and relate to the Liquidation. These amounts 
will be reimbursed to McGrathNicol at cost from the Liquidation bank account: 

External disbursements at cost for the period 20 June 2019 2019 to 
9 April 2020 

Amount ($) 
(GST exclusive) 

Records storage $174.29 

Share search $150.00 

Mail redirection $518.32 

Parking $69.76 

Total $912.37 
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Internal disbursements 

Internal disbursements may have an element of profit or advantage to the External Administrator or a related party 
of the External Administrator.  Creditors are required to approve these types of disbursements.  

Retrospective internal disbursements with an element of profit or advantage 

The below table sets out the internal disbursements (that may have an element of profit or advantage) for the 
Liquidation for the period 30 April 2019 to 9 April 2020, which is the basis of Resolution 3. 

We will request that the following retrospective resolution be passed to approve our internal disbursements that 
may have an element of profit or advantage.  Details of the items that make up these amounts are included further 
below.  

Retrospective internal disbursement resolution Appointment Type Amount (ex GST) 

Resolution 3: 30 April 2019 – 9 April 2020 Liquidation $460.33 

Total retrospective internal disbursement resolution $460.33 

Resolution 3 from 30 April 2019 to 9 April 2020 

“That the internal disbursements (that may have an element of profit or advantage to a related party) of the 
Liquidation for the period 30 April 2019 to 9 April 2020 calculated at the rates as detailed in the Initial 
Remuneration Notice dated 28 May 2019, are approved for payment in the amount of $460.33 exclusive of GST.” 

We will withdraw funds from the administration account in respect of the Liquidators’ internal disbursements 
immediately upon approval if funds are available.  If funds are not available, we will withdraw funds progressively 
over time as funds become available. 

Summary of receipts and payments 

A summary of the receipts and payments for the Liquidation for the period 27 July 2019 to 16 April 2020 is included 
in the attached report.  

Internal disbursements to be approved for the 
period 30 April 2019 to 27 March 2020 

Basis 
Amount ($) 

(GST exclusive) 

Printing – black and white  $0.09 per page $179.26 

Postage  $0.95 per letter $281.07 

Total $460.33 
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Queries 

If you have any queries regarding the information in this report, please contact Antoine Cleuet on (08) 6363 7635. 

You can also access information that may assist you on the following websites: 

 ARITA at www.arita.com.au/creditors 

 ASIC at www.asic.gov.au (search for “fees of insolvency practitioner”). 

Supporting documentation for our remuneration claim may be viewed if requested, provided sufficient notice is 
given. 

Dated: 17 April 2020 

Rob Kirman 
Liquidator 
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AUSTRALIAN RESTRUCTURING INSOLVENCY & TURNAROUND ASSOCIATION 

Information sheet: Approving remuneration of an 
external administrator 

If you are a creditor in a liquidation, voluntary administration or deed of company arrangement 
you may be asked to approve the external administrator’s remuneration. An external 
administrator can be a liquidator, voluntary administrator or deed administrator. The process for 
approving the remuneration for each of these is the same. 
This information sheet gives general information to help you understand the process of 
approving an external administrator’s remuneration and your rights in this process. The following 
topics are covered in this information sheet: 

• About external administrations
• External administrator’s remuneration and costs
• Calculating remuneration
• Information you will receive
• Approving remuneration
• Who may approve remuneration
• Deciding if remuneration is reasonable
• What can you do if you decide the remuneration is unreasonable?
• Reimbursement of out of pocket costs
• Queries and complaints
• More information.

  

If a company goes into liquidation, voluntary administration or enters into a deed of company 
arrangement, an independent person is appointed to oversee the administration. They are called 
an external administrator and include a liquidator, voluntary administrator and deed 
administrator, depending on the type of administration involved. In this information sheet they are 
simply referred to as an external administrator. 
The duties of an external administrator are specified in legislation and they must adhere to 
certain standards while conducting the administration. 
All external administrators are required by law to undertake certain tasks which may not benefit 
creditors directly (e.g. investigating whether any offences have been committed and reporting to 
the Australian Securities and Investments Commission (ASIC)). 

  

External administrators are entitled to be paid for the necessary work they properly perform in 
the administration. 
An external administrator is entitled: 

• to be paid reasonable remuneration, for the work they perform, once this remuneration
has been approved,

• to be paid for internal disbursements they incur in performing their role (these costs do
need approval), and

• to be reimbursed for out-of-pocket costs incurred in performing their role (these costs do
not need approval).

About external administrations 

External administrator’s remuneration and costs
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Common internal disbursements are stationery, photocopying and telephone costs. 
Commonly reimbursed out-of-pocket costs include: 

• legal fees 
• a valuer’s, real administration agent’s and auctioneer’s fees 
• postage costs 
• retrieval costs for recovering the company’s computer records, and 
• storage costs for the company’s books and records. 

Creditors have a direct interest in the amount of an external administrator’s remuneration and 
costs, as these will generally be paid from the administration before any payments are made to 
creditors. 
Remuneration and internal disbursements must be approved in accordance with the 
Corporations Act and Insolvency Practice Rules (Corporations) before it can be paid. 
If there is a shortfall between the external administrator’s remuneration and the assets available 
from the administration, in certain circumstances the external administrator may arrange for a 
third party to pay the shortfall. As a creditor, you will be provided details of any such 
arrangement. 
If there are not enough assets to pay the external administrator’s remuneration and costs, and 
there is no third party payment arrangement, the external administrator remains unpaid. 
 

  

An external administrator may calculate their remuneration using one (or a combination) of a 
number of methods, such as: 

• on the basis of time spent working on the administration, according to hourly rates 
• a quoted fixed fee, based on an estimate of the costs 
• a percentage (usually of asset realisations), or 
• a contingent basis on a particular outcome being achieved. 

Charging on the basis of time spent is the most common method used. External administrators 
have a set of hourly rates that they will seek to charge. These rates are set to reflect the 
seniority, skills and experience of staff and, where applicable, the complexity and risks of the 
bankruptcy. They cover staff costs and overheads. 
If remuneration is being charged on a time basis, the external administrator must keep time 
sheets noting the number of hours spent on the tasks performed. 
Creditors have a right to question the external administrator about the remuneration and the 
rates to be charged. They also have a right to question the external administrator about the fee 
calculation method used and how the calculation was made. The external administrator must 
justify why the chosen fee calculation method is appropriate for the administration. 
 

  

There are different types of remuneration reports that you may receive during the course of an 
external administration. The following table details the reports and when you might receive them. 
 

Calculating remuneration 

Information you will receive 
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The meeting of creditors (or committee of inspection) gives a chance for those participating to 
ask questions about the external administrator’s remuneration. Fees are then approved by a vote
of the creditors. Alternatively, the external administrator may seek approval of remuneration via a 
proposal without a meeting. Whichever method is used, the external administrator must provide 
the same report to creditors about their remuneration (Remuneration Approval Report). 
Creditors may be asked to approve remuneration for work already performed and/or 
remuneration estimate for work not yet carried out. If the work is yet to be carried out, the 
external administrator must set a maximum limit (cap) on the future remuneration approval. For 
example, ‘future remuneration is approved, calculated on hours worked at the rates charged (as 
set out in the provided rate scale) up to a cap of $X’.

Document Information it contains When you will receive it 

Initial 
Remuneration 
Notice (IRN) 

• A brief explanation of the types of methods
that may be used to calculate fees.

• The external administrator’s chosen fee
calculation method(s) and why it is
appropriate.

• Details of the external administrator’s rates,
including hourly rates if time spent basis is
used.

• An estimate of the external administrator’s
remuneration.

• The method that will be used to calculate
disbursements.

Voluntary Administration – 
with the notice of first 
meeting. 
Creditors’ voluntary 
liquidation – within 10 
business days of 
appointment. 
Court liquidation – within 
20 business days of 
appointment. 

Remuneration 
Approval 
Report (RAR) 

• A summary description of the major tasks
performed, or likely to be performed.

• The costs associated with each of those
major tasks and the method of calculation.

• The periods at which the external
administrator proposes to withdraw funds
from the administration for remuneration.

• An estimated total amount, or range of total
amounts, of the external administrator’s
remuneration.

• An explanation of the likely impact of that
remuneration on the dividends (if any) to
creditors.

• Where internal disbursements are being
claimed, the external administrator will
report to creditors on the amount and
method of calculation of these
disbursements.

Sent at the same time as: 

• the notice to creditors
of the meeting at which
approval of
remuneration will be
sought; or

• the notice to creditors
of the proposal without
a meeting by which
approval of
remuneration will be
sought

If approval of remuneration 
is not being sought, a RAR 
will not be provided. 

Approving remuneration 
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If the remuneration for work done then exceeds this figure, the external administrator will have to 
ask the creditors to approve a further amount of remuneration, after accounting for the amount 
already incurred. 
If an external administrator can’t get the creditors’ approval, an application can be made to the 
Court to determine their remuneration. 
When there are limited funds available in the administration, or the external administrator’s
remuneration is below a statutory threshold, an external administrator is entitled to draw a one-
off amount of up to that threshold plus GST, without creditor approval. This amount is currently 
$5,000 (indexed). 

  

Committee of inspection approval 

A committee of inspection will generally only be established where there are a large number of 
creditors and/or complex matters which make having a committee desirable. Committee 
members are chosen by a vote of all creditors and work with the external administrator to 
represent the creditors’ interests.

If there is a committee, the external administrator will ask it to approve the remuneration. A 
committee makes its decision by a majority in number of its members present in person at a 
meeting, but it can only vote if a majority of its members attend. 
In approving the remuneration, it is important that committee members understand that they 
represent all the creditors, not just their own individual interests. 
Creditors’ approval

Creditors approve remuneration by passing a resolution at a creditors’ meeting. Creditors may
vote according to their individual interests. 
To approve an external administrator’s remuneration, a resolution is put to the meeting to be
decided on the voices or by a ‘poll’ (if requested by the external administrator or a person 
participating and entitled to vote at the meeting). A poll requires a count of each vote and its 
value to be taken and recorded for each creditor present and voting. 
A proxy is a document whereby a creditor appoints someone else to represent them at a 
creditors’ meeting and to vote on their behalf. A proxy can be either a general proxy or a special 
proxy. A general proxy allows the person holding the proxy to vote how they want on a 
resolution, while a special proxy directs the proxy holder to vote in a particular way. 
A creditor will sometimes appoint the external administrator as a proxy to vote on the creditor’s
behalf. An external administrator is only able to vote on remuneration if they hold a special proxy. 
There are provisions for a resolution to be passed by creditors without a meeting. This still 
requires a majority in value and number of creditors voting to vote in favour of the resolution. 
Creditors representing at least 25% in value of those responding to the external administrator’s
proposal can object to the proposal being resolved without a meeting of creditors. 

Who may approve remuneration? 
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If you are asked to approve an external administrator’s remuneration, your task is to decide if the 
amount of remuneration is reasonable, given the work carried out in the administration and the 
results of that work. 
You may find the following information from the external administrator useful in deciding if the 
remuneration claimed is reasonable: 

• the method used to calculate remuneration 
• the major tasks that have been performed, or are likely to be performed, for the 

remuneration 
• the remuneration/estimated remuneration (as applicable) for each of the major tasks 
• the size and complexity (or otherwise) of the administration 
• the amount of remuneration (if any) that has previously been approved 
• if the remuneration is calculated, in whole or in part, on a time basis:  

o the period over which the work was, or is likely to be performed 
o if the remuneration is for work that has already been carried out, the time spent by 

each level of staff on each of the major tasks 
o if the remuneration is for work that is yet to be carried out, whether the 

remuneration is capped. 
ARITA’s Code of Professional Practice (‘the Code’) outlines the steps external administrators 
should take to make sure they fulfil their responsibilities to creditors when asking creditors to 
approve remuneration, including when those creditors are acting in their capacity as committee 
members. The Code is available on the ARITA website at www.arita.com.au. 
If you need more information about remuneration than is provided in the external administrator’s 
report, you should let them know before the meeting at which remuneration will be voted on. 
 

  

If you think the remuneration being claimed is unreasonable, you should raise your concerns with 
the external administrator. It is your decision whether to vote in favour of, or against, a resolution 
to approve remuneration. You may also choose to not vote on the resolution (abstain). 
You also have the power to put a resolution to the meeting. For example, you could put forward a 
resolution to change the way the external administrator charges for remuneration, or the periods 
at which the external administrator may withdraw funds. Any amending resolution must occur 
before the vote being taken on the resolution to approve remuneration. If the amended proposal 
is passed, the resolution is binding on the external administrator. However, such an amendment 
may result in the external administrator seeking to be replaced by another external administrator. 
If the external administrator is seeking approval of remuneration via a resolution without a 
meeting and more than 25% in value of the creditors responding object using the form provided 
by the external administrator, the proposal will not pass. If the external administrator wants the 
proposal passed, a meeting will need to be convened and any creditor entitled to participate in 
the meeting has the right, before the vote is taken, to put a resolution to the meeting as 
mentioned above. 

  

What can you do if you think the remuneration is unreasonable? 

Deciding if remuneration is reasonable 
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A creditor may apply to Court for a review of an external administrator’s remuneration. Creditors
also have the power to appoint, by resolution, a reviewing liquidator to review any remuneration 
approved within the six months and any disbursements incurred in the 12 months before the 
reviewing liquidator’s appointment. The cost of a reviewing liquidator is paid from the assets of 
the external administration. An individual creditor may also appoint a reviewing liquidator with the 
external administrator’s consent. An individual creditor seeking the appointment of a reviewing 
liquidator must pay the cost of the reviewing liquidator. 

  

An external administrator should be very careful incurring costs that must be paid from the 
administration; as careful as if they were incurring the expenses on their own behalf. Their report 
on remuneration sent to creditors must also include information on the out-of-pocket costs of the 
administration (disbursements). 
Where these out-of-pocket costs are internal disbursements paid to the external administrator’s
firm (for example photocopying and phone calls) the external administrator must request creditor 
approval of these amounts. The external administrator may also ask for approval of internal 
disbursements in advance. If they do so, they will set the rates for those disbursements and a 
cap on the maximum amount that can be drawn. 
If you have questions about any of these costs, you should ask the external administrator and, if 
necessary, bring it up at a creditors’ or committee meeting. If you are still concerned, you have 
the right to seek the appointment of a reviewing liquidator (refer above). 

  

You should first raise any queries or complaints with the external administrator or their firm. 
If this fails to resolve your concerns, including any concerns about their conduct, you can lodge a 
complaint with ARITA at www.arita.com.au or with ASIC at www.asic.gov.au. ARITA is only able 
to deal with complaints in respect of their members. 

  

The ARITA website contains the ARITA Code of Professional Practice which is applicable to all 
its members. ARITA also provides general information to assist creditors at 
www.arita.com.au/creditors. 
ASIC includes information on its website which may assist creditors. Go to www.asic.gov.au and 
search for ‘insolvency information sheets’.

Important note: This information sheet contains a summary of basic information on the topic. It is not a substitute for 
legal advice. Some provisions of the law referred to may have important exceptions or qualifications. This document 
may not contain all of the information about the law or the exceptions and qualifications that are relevant to your 
circumstances. 

Reimbursement of out-of-pocket costs 

Queries and complaints 

More information 
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Whitestone Mining Services Pty Ltd (In Liquidation) 
ACN 136 481 877 

(Whitestone) 

Notice of Proposal to Creditors 

Proposal for creditor approval 

“That the future remuneration of the Liquidators from 10 April 2020 to 31 December 2020 is determined at a sum
equal to the cost of time spent by the Liquidators and their partners and staff, calculated at the hourly rates as 
detailed in the Initial Remuneration Notice dated 28 May 2019, up to a capped amount of $100,000 exclusive of 
GST.”

Reasons for the proposal and the likely impact it will have on creditors if it is passed 

Remuneration: The Liquidators are entitled to be remunerated for the work undertaken by us, our partners and our 
staff.  We consider that the method of this approval by a proposal, rather than incurring the costs of convening a 
meeting of creditors will achieve the dual aims of: 

 allowing creditors to properly consider detailed information regarding the remuneration that we request 
they approve; and 

 minimise the costs of the consideration and approval process, with the aim of maximising the potential 
return to creditors from the Liquidation. 

If the resolution is passed, the Liquidators will rely on the resolution to pay the approved remuneration (or a lesser 
amount if there are insufficient funds available) from the bank account maintained by the Liquidators. 

Vote on proposal 

Creditors have the option of approving, not approving or objecting to the proposal being resolved without a 
meeting of creditors.  If more than 25% of responding creditors object to the proposal being resolved without a 
meeting of creditors, a meeting of creditors would be required to be convened to pass the resolution.   

Please select the appropriate Yes, No or Object box referred to below: 

Yes � I approve the proposal. 

No � I do not approve the proposal. 

Object � I object to the proposal being resolved without a meeting of creditors. 

Your claim against Whitestone must be admitted for the purposes of voting by the Liquidators for your vote to 
count.  Please select the option that applies: 

� I have previously submitted a proof of debt form and supporting documents. 

� I have enclosed a proof of debt form and supporting documents with this proposal form. 

Creditor details 

Name of creditor: _______________________________________________ ACN/ABN (if applicable): ______________________ 

� I am not a related creditor of Whitestone. 

� I am a related creditor of Whitestone, relationship:    . 

Address: ___________________________________________________________________________________________________________________ 

Name of creditor/authorised person: __________________________________________ 
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Signature: ____________________________________ Date: _____________________ 

Please complete this document and return it with any supporting documents by no later than Friday, 15 May 2020 
for your vote to be counted, by email to acleuet@mcgrathnicol.com. 

Completed forms may also be sent by mail to GPO Box 9986, Perth WA 6848 although you should ensure this is 
sent with sufficient time to arrive by the date the vote closes. 

If you have any queries, please contact Antoine Cleuet on (08) 6363 7635. 

Dated: 17 April 2020 
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Whitestone Mining Services Pty Ltd (In Liquidation) 
ACN 136 481 877 

(Whitestone) 

Notice of Proposal to Creditors 

Proposal for creditor approval 

“That the remuneration of the Liquidators for the period 2 December 2019 to 9 April 2020, calculated at hourly rates 
as detailed in the Initial Remuneration Notice dated 28 May 2019 is determined in the sum of $146,592.00 exclusive 
of GST.” 

Reasons for the proposal and the likely impact it will have on creditors if it is passed 

The Liquidators are entitled to be remunerated for the work undertaken by us, our partners and our staff.  We 
consider that the method of this approval by a proposal, rather than incurring the costs of convening a meeting of 
creditors will achieve the dual aims of: 

 allowing creditors to properly consider detailed information regarding the remuneration that we request 
they approve; and 

 minimise the costs of the consideration and approval process, with the aim of maximising the potential 
return to creditors from the Liquidation. 

If the resolution is passed, the Liquidators will rely on the resolution to pay the approved remuneration (or a lesser 
amount if there are insufficient funds available) from the bank account maintained by the Liquidators. 

Vote on proposal 

Creditors have the option of approving, not approving or objecting to the proposal being resolved without a 
meeting of creditors.  If more than 25% of responding creditors object to the proposal being resolved without a 
meeting of creditors, a meeting of creditors would be required to be convened to pass the resolution.   

Please select the appropriate Yes, No or Object box referred to below: 

Yes � I approve the proposal. 

No � I do not approve the proposal. 

Object � I object to the proposal being resolved without a meeting of creditors. 

Your claim against Whitestone must be admitted for the purposes of voting by the Liquidators for your vote to 
count.  Please select the option that applies: 

� I have previously submitted a proof of debt form and supporting documents. 

� I have enclosed a proof of debt form and supporting documents with this proposal form. 

Creditor details 

Name of creditor: _______________________________________________ ACN/ABN (if applicable): ______________________ 

� I am not a related creditor of Whitestone. 

� I am a related creditor of Whitestone, relationship:    . 

Address: ___________________________________________________________________________________________________________________ 

Name of creditor/authorised person: __________________________________________ 
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Signature: ____________________________________ Date: _____________________ 

Please complete this document and return it with any supporting documents by no later than Friday, 15 May 2020 
for your vote to be counted, by email to acleuet@mcgrathnicol.com. 

Completed forms may also be sent by mail to GPO Box 9986, Perth WA 6848 although you should ensure this is 
sent with sufficient time to arrive by the date the vote closes. 

If you have any queries, please contact Antoine Cleuet on (08) 6363 7635. 

Dated: 17 April 2020 
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Whitestone Mining Services Pty Ltd (In Liquidation) 
ACN 136 481 877 

(Whitestone) 

Notice of Proposal to Creditors 

Proposal for creditor approval 

“That the internal disbursements (that may have an element of profit or advantage to a related party) of the 
Liquidators for the period 30 April 2019 to 9 April 2020, calculated at the rates as detailed in the Initial 
Remuneration Notice dated 28 May 2019, are approved for payment in the amount of $460.33 exclusive of GST.” 

Reasons for the proposal and the likely impact it will have on creditors if it is passed 

In the conduct of this matter, the Liquidators have determined that efficiencies are available through the use of 
internal services that may have an element of profit or advantage (internal disbursements).  If these services were 
not used, the Liquidators would have to purchase those services from an alternative provider and/or use another 
method to achieve the same end, which would not be as efficient as using the internal services. 

The Liquidators have therefore determined that it is appropriate that the relevant internal disbursements should be 
invoiced to this matter and the costs reimbursed from funds available in the matter.  However, approval is required 
pursuant to the Corporations Act, which is the reason this resolution has been proposed.  We consider that the 
method of this approval by a proposal, rather than incurring the costs of convening a meeting of creditors will 
achieve the dual aims of: 

 allowing creditors to properly consider detailed information regarding the internal disbursements that we 
request they approve; and 

 minimise the costs of the consideration and approval process, with the aim of maximising the potential 
return to creditors from the Court Liquidation. 

If the resolution is passed, the Liquidators will rely on the resolution to pay the approved internal disbursements (or 
a lesser amount if there are insufficient funds available) from the bank account maintained by the Liquidators. 

Vote on proposal 

Creditors have the option of approving, not approving or objecting to the proposal being resolved without a 
meeting of creditors.  If more than 25% of responding creditors object to the proposal being resolved without a 
meeting of creditors, a meeting of creditors would be required to be convened to pass the resolution.   

Please select the appropriate Yes, No or Object box referred to below: 

Yes � I approve the proposal. 

No � I do not approve the proposal. 

Object � I object to the proposal being resolved without a meeting of creditors. 

Your claim against Whitestone must be admitted for the purposes of voting by the Liquidators for your vote to 
count.  Please select the option that applies: 

� I have previously submitted a proof of debt form and supporting documents. 

� I have enclosed a proof of debt form and supporting documents with this proposal form. 

Creditor details 

Name of creditor: _______________________________________________ ACN/ABN (if applicable): ______________________ 

� I am not a related creditor of Whitestone. 

� I am a related creditor of Whitestone, relationship:    . 
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Address: ___________________________________________________________________________________________________________________ 

Name of creditor/authorised person: __________________________________________ 

Signature: ____________________________________ Date: _____________________ 

Please complete this document and return it with any supporting documents by no later than Friday, 15 May 2020 
for your vote to be counted, by email to acleuet@mcgrathnicol.com. 

Completed forms may also be sent by mail to GPO Box 9986, Perth WA 6848 although you should ensure this is 
sent with sufficient time to arrive by the date the vote closes. 

If you have any queries, please contact Antoine Cleuet on (08) 6363 7635. 

Dated: 17 April 2020 
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Information sheet: Proposals without meetings  

You may be a creditor in a liquidation, voluntary administration or deed of company arrangement 
(collectively referred to as an external administration).  

You have been asked by the liquidator, voluntary administrator or deed administrator (collectively 
referred to as an external administrator) to consider passing a proposal without a meeting. 

This information sheet is to assist you with understanding what a proposal without a meeting is and 
what your rights as a creditor are. 

  

Meetings of creditors were previously the only way that external administrators could obtain the views 
of the body of creditors. However, meetings can be very expensive to hold. 

A proposal without a meeting is a cost effective way for the external administrator to obtain the consent 
of creditors to a particular course of action. 

  

The external administrator is able to put a range of proposals to creditors by giving notice in writing to 
the creditors. There is a restriction under the law that each notice can only contain a single proposal. 
However, the external administrator can send more than one notice at any single time.  

  

The notice must: 

• include a statement of the reasons for the proposal and the likely impact it will have on creditors
if it is passed

• invite the creditor to either:
o vote yes or no to the proposal, or
o object to the proposal being resolved without a meeting, and

• specify a period of at least 15 business days for replies to be received by the external
administrator.

If you wish to vote or object, you will also need to lodge a Proof of Debt (POD) to substantiate your 
claim in the external administration. The external administrator will provide you with a POD to complete. 
You should ensure that you also provide documentation to support your claim.  

If you have already lodged a POD in this external administration, you do not need to lodge another one. 

The external administrator must also provide you with enough information for you to be able to make an 
informed decision on how to cast your vote on the proposal. With some types of proposals, the law or 
ARITA’s Code of Professional Practice sets requirements for the information that you must be provided. 

What types of proposals can be put to creditors? 

What information must the notice contain? 

What is a proposal without a meeting? 
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For example, if the external administrator is asking you to approve remuneration, you will be provided 
with a Remuneration Approval Report, which will provide you with detailed information about how the 
external administrator’s remuneration for undertaking the external administration has been calculated.

  

You can choose to vote yes, no or object to the proposal being resolved without a meeting. 

  

A resolution will be passed if more than 50% in number and 50% in value (of those creditors who did 
vote) voted in favour of the proposal, but only so long as not more than 25% in value objected to the 
proposal being resolved without a meeting. 

  

If the proposal doesn’t pass and an objection is not received, the external administrator can choose to 

amend the proposal and ask creditors to consider it again or the external administrator can choose to 
hold a meeting of creditors to consider the proposal. 

The external administrator may also be able to go to Court to seek approval. 

  

If more than 25% in value of creditors responding to the proposal object to the proposal being resolved 
without a meeting, the proposal will not pass even if the required majority vote yes. The external 
administrator will also be unable to put the proposal to creditors again without a meeting. 

You should be aware that if you choose to object, there will be additional costs associated with 
convening a meeting of creditors or the external administrator seeking the approval of the Court. This 
cost will normally be paid from the available assets in the external administration. 

This is an important power and you should ensure that it is used appropriately. 

  

The Australian Restructuring Insolvency and Turnaround Association (ARITA) provides information to 
assist creditors with understanding external administrations and insolvency. 

This information is available from ARITA’s website at artia.com.au/creditors.

ASIC also provides information sheets on a range of insolvency topics. These information sheets can 
be accessed on ASIC’s website at asic.gov.au (search for “insolvency information sheets”).

What are your options if you are asked to vote on a proposal without a meeting? 

What happens if the proposal doesn’t pass?

What happens if I object to the proposal being resolved without a meeting? 

Where can I get more information? 

How is a resolution passed? 
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Subregulation 5.6.49(2) 

FORM 535 

FORMAL PROOF OF DEBT OR CLAIM FOR EMPLOYEE CREDITORS 

Whitestone Mining Services Pty Ltd 

(In Liquidation) 

ACN 136 481 877 

“the Company” 

To the Liquidator of the Company: 

1. This is to state that the Company was on 30 April 2019, and still is, justly and truly indebted to:

   ___________________________________________________________________________________________________ 

(name of employee)  

of _____________________________________________________________________________________________ 

(address of employee)  

for  $_________________________and____________cents (GST inclusive). GST amount $____________________________ 

Date period Consideration Amount 

$    c 

Remarks (include details of 

Supporting documents) 

Wages 

Superannuation 

Annual Leave 

Long Service Leave 

Other 

Total 
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2. To my knowledge or belief the creditor has not, nor has any person by the creditor's order, had or received any

satisfaction or security for the sum or any part of it except for the following: (insert particulars of all securities 

held.  If the securities are on the property of the company, assess the value of those securities.  If any bills or 

other negotiable securities are held, show them in a schedule in the following form). 

Date Drawer Acceptor Amount $c Due Date 

3. Select which of the below applies (choose one):

 The creditor is a company and I am signing as 
a director of the company  The creditor is a partnership and I am signing as 

a partner of the partnership 


The creditor is a company and I am signing as 
an authorised representative/duly constituted 
attorney of the company 


I am signing in my personal capacity as a 
member or contributory of Whitestone Mining 
Services Pty Ltd (In Liquidation) 

 I am an individual and I am signing in my 
personal capacity (which includes employees)  Other: ____________________________________________ 

 The creditor is a sole trader and I am signing 
as the proprietor 

4. If you are a related party, state your relationship ________________________________________________________________

5. Is this debt claimed on the basis of an assignment?    Yes  No 
If so, what consideration was paid for the debt? _______________________________ 

☐ I nominate to receive electronic notifications of documents in accordance with Section 600G of the 

Corporations Act at the following email address 

Email: __________________________________________________ 

The debt was incurred for the consideration stated and the debt, to the best of my knowledge and belief, 

remains unpaid and unsatisfied. 

Signature: _______________________________________________________      Dated:  __________________________________ 

Name: _____________________________________________________________________________________________________________ 

Address: ____________________________________________________________________________________________________________ 
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Proof of Debt 
Guidance Notes 

(Please read carefully before filling in Form 535 or Form 536) 

It is a creditor’s responsibility to prove their claim to our satisfaction. 

When lodging claims, creditors must ensure: 

 the proof of debt form is properly completed in every particular; and

 evidence, as set out under “Information to support your claim”, is attached to the Form 535 or Form 536.

Directions for completion of a Proof of Debt 

1. Insert the full name and address of the creditor.

2. Under “Consideration” state how the debt arose, for example “goods sold to the company on
______________________”.

3. Under “Remarks” include details of any documents that substantiate the debt (refer to the section “Information
to support your claim” below for further information).

4. Where the space provided for a particular purpose is insufficient to contain all the information required for a
particular item, please attach additional information.

Information to support your claim 

Please note that unless you provide evidence to support the existence of the debt, your debt is not likely to be 
accepted.  Detailed below are some examples of debts creditors may claim and a suggested list of documents that 
should accompany a proof of debt to substantiate the debt. 

Trade Creditors 

 Invoice(s) and statement(s) showing the amount of the debt; and

 Advice(s) to pay outstanding invoice(s) (optional).

Guarantees/Indemnities 

 Executed guarantee/indemnity;

 Notice of Demand served on the guarantor; and

 Calculation of the amount outstanding under the guarantee.

Judgment Debt 

 Copy of the judgment; and

 Documents/details to support the underlying debt as per other categories.

Deficiencies on Secured Debt 

 Security Documents (eg. mortgage);

 Independent valuation of the secured portion of the debt (if not yet realised) or the basis of the creditor’s
estimated value of the security;

 Calculation of the deficiency on the security; and

 Details of income earned and expenses incurred by the secured creditor in respect of the secured asset since the
date of appointment.

Loans (Bank and Personal) 

 Executed loan agreement; and
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 Loan statements showing payments made, interest accruing and the amount outstanding as at the date of
appointment.

Tax Debts 

 Documentation that shows the assessment of debts, whether it is an actual debt or an estimate, and separate
amounts for the primary debt and any penalties.

Employee Debts 

 Basis of calculation of the debt;

 Type of Claim (eg. wages, holiday pay, etc);

 Correspondence relating to the debt being claimed; and

 Contract of Employment (if any).

Leases 

 Copy of the lease; and

 Statement showing amounts outstanding under the lease, differentiating between amounts outstanding at the
date of the appointment and any future monies.



FORM 547 

Subregulation 5.6.65(1) 

Corporations Act (2001) 

NOTICE TO PRIORITY CREDITOR OR PERSON CLAIMING TO BE A PRIORITY CREDITOR OF 

INTENTION TO DECLARE A DIVIDEND 

Whitestone Mining Services Pty Ltd (In Liquidation) 

ACN 136 481 877 

(“the Company”) 

To the Recipient as Addressed 

First Dividend for Priority Creditors 

A first priority dividend for claims under section 556(1)(e) of the Corporations Act 2001 is to be declared on 

or before 16 June 2020 for the Company.  

You are required to formally prove your priority debt or claim on or before 7 May 2020. If you do not, you 

may be excluded from the benefit of the dividend. 

Dated 16 April 2020 

........................................................ 

Rob Kirman 

Liquidator 

Level 19 

2 The Esplanade 

Perth WA 6000 



Creditor Information Sheet 
Offences, Recoverable Transactions and 
Insolvent Trading
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A summary of offences under the Corporations Act that may be identified by the administrator:
180 Failure by company officers to exercise a reasonable degree of care and diligence in the exercise

of their powers and the discharge of their duties.
181 Failure to act in good faith.
182 Making improper use of their position as an officer or employee, to gain, directly or indirectly, an

advantage.
183 Making improper use of information acquired by virtue of the officer’s position.

184 Reckless or intentional dishonesty in failing to exercise duties in good faith for a proper purpose.
Use of position or information dishonestly to gain advantage or cause detriment.  This can be a
criminal offence.

198G Performing or exercising a function or power as an officer while a company is under administration.
206A Contravening a court order against taking part in the management of a corporation.
206A, B Taking part in the management of corporation while being an insolvent, for example, while

bankrupt.
206A, B Acting as a director or promoter or taking part in the management of a company within five years

after conviction or imprisonment for various offences.
209(3) Dishonest failure to observe requirements on making loans to directors or related companies.
254T Paying dividends except out of profits.
286 Failure to keep proper accounting records.
312 Obstruction of an auditor.
314-7 Failure to comply with requirements for the preparation of financial statements.
437D(5) Unauthorised dealing with company's property during administration.
438B(4) Failure by directors to assist administrator, deliver records and provide information.
438C(5) Failure to deliver up books and records to the administrator.
590 Failure to disclose property, concealed or removed property, concealed a debt due to the

company, altered books of the company, fraudulently obtained credit on behalf of the company,
material omission from Report as to Affairs or false representation to creditors.

Preferences 

A preference is a transaction, such as a payment by the company to a creditor, in which the creditor receiving the
payment is preferred over the general body of creditors.  The relevant period for the payment commences six
months before the commencement of the liquidation.  The company must have been insolvent at the time of the
transaction, or become insolvent because of the transaction.

Where a creditor receives a preference, the payment is voidable as against a liquidator and is liable to be paid back
to the liquidator subject to the creditor being able to successfully maintain any of the defences available to the
creditor under the Corporations Act.

Uncommercial Transaction 

An uncommercial transaction is one that it may be expected that a reasonable person in the company's
circumstances would not have entered into, having regard to:

• the benefit or detriment to the company;
• the respective benefits to other parties; and,
• any other relevant matter.

Offences 

Recoverable Transactions 
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To be voidable, an uncommercial transaction must have occurred during the two years before the liquidation.
However, if a related entity is a party to the transaction, the period is four years and if the intention of the
transaction is to defeat creditors, the period is ten years.

The company must have been insolvent at the time of the transaction, or become insolvent because of the
transaction.

Unfair Loan 

A loan is unfair if and only if the interest was extortionate when the loan was made or has since become
extortionate.  There is no time limit on unfair loans – they only must be entered into before the winding up began.

Arrangements to avoid employee entitlements 

If an employee suffers loss because a person (including a director) enters into an arrangement or transaction to
avoid the payment of employee entitlements, the liquidator or the employee may seek to recover compensation
from that person.  It will only be necessary to satisfy the court that there was a breach on the balance of
probabilities.  There is no time limit on when the transaction occurred.

Unreasonable payments to directors 

Liquidators have the power to reclaim ‘unreasonable payments’ made to directors by companies prior to liquidation.
The provision relates to payments made to or on behalf of a director or close associate of a director.  The
transaction must have been unreasonable, and have been entered into during the 4 years leading up to a
company's liquidation, regardless of its solvency at the time the transaction occurred.

Voidable charges 

Certain charges over company property are voidable by a liquidator:

• circulating security interest created within six months of the liquidation, unless it secures a subsequent
advance;

• unregistered security interests;
• security interests in favour of related parties who attempt to enforce the security within six months of its

creation.

 

In the following circumstances, directors may be personally liable for insolvent trading by the company:

• a person is a director at the time a company incurs a debt;
• the company is insolvent at the time of incurring the debt or becomes insolvent because of incurring the debt;
• at the time the debt was incurred, there were reasonable grounds to suspect that the company was insolvent;
• the director was aware such grounds for suspicion existed; and
• a reasonable person in a like position would have been so aware.

The law provides that the liquidator, and in certain circumstances the creditor who suffered the loss, may recover
from the director, an amount equal to the loss or damage suffered.  Similar provisions exist to pursue holding
companies for debts incurred by their subsidiaries.

A defence is available under the law where the director can establish:

• there were reasonable grounds to expect that the company was solvent and they did so expect;
• they did not take part in management for illness or some other good reason; or
• they took all reasonable steps to prevent the company incurring the debt.

The proceeds of any recovery for insolvent trading by a liquidator are available for distribution to the unsecured
creditors before the secured creditors.

Important note: This information sheet contains a summary of basic information on the topic.  It is not a substitute for legal
advice.  Some provisions of the law referred to may have important exceptions or qualifications.  This document may not contain
all of the information about the law or the exceptions and qualifications that are relevant to your circumstances.

Insolvent trading 


