
Foreign bribery amendments to the Criminal Code: Will
your organisation be impacted?

by DEAN NEWLAN Senior Consultant, McGrathNicol Advisory

There has been much media attention in recent years surrounding the issue of foreign
bribery often involving ‘third world’ countries and ‘first world’ corporations. Reports typically
allege money has been paid to foreign public officials by corporations bidding for major
infrastructure projects and that these payments were aimed at corrupting the decision-
making processes in favour of the bribe payer.

Australia has had foreign bribery legislation since 1999 when the offence of foreign bribery was added to
the Commonwealth Criminal Code. Legislation is currently before the Australian parliament which will

Failing to prevent foreign bribery by an associate of the corporation will become a criminal offence for
the corporation itself with the same penalties as for the substantive offence.
Legislation now before Federal Parliament will bring Australia into line with other developed countries
by creating a Deferred Prosecution Agreement regime.
This article outlines steps an organisation can take prevent an associate from bribing foreign public
official.
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update existing foreign bribery provisions. Perhaps the most important of the new provisions for
Australian corporations operating, or intending to operate off-shore, will be that failing to prevent foreign
bribery by an associate of the corporation will become a criminal offence for the corporation itself with the
same penalties as for the substantive offence. Under the new provisions, a corporation could become
criminally liable for bribe-paying conduct it actually knows nothing about. What will the changes mean for
you and your organisation?

Several major Australian corporations have been accused in recent years of paying bribes to foreign
public officials in order to gain an advantage in international commercial transactions. BHP, Tenix,
Tabcorp, Oz Minerals, Sundance Resources, SMEC and others have been named in allegations that
either the company, or senior executives believing they are acting on the company’s behalf and in the
interests of shareholders, paid bribes in order to attempt to win lucrative contracts in countries such as
Iraq, Afghanistan, Nigeria, Republic of the Congo, Cameroon, Guinea, Sri Lanka and Bangladesh. These
countries and many others are recognised by global anti-corruption NGO, Transparency International, as
having a very high propensity for corruption and yet highly sophisticated and high net-worth multi-national
corporations find themselves routinely seeking to do business in those countries in order to meet market
and stakeholder expectations for growth and profitability. In the most widely publicised recent example, a
Monaco-based company known as Unaoil was alleged in 2016 to have been involved in channelling
bribes to Iraqi officials on behalf of several large global corporations including Samsung, Rolls-Royce,
Halliburton and Australia’s Leighton Holdings. While few of these foreign bribery allegations have been
aired in open court, the reputations of the corporations concerned are tainted for years after.

Paying a bribe to a public official in a foreign jurisdiction is illegal. It is almost without exception illegal in
the country in which the bribe is paid (even though the practice might be widespread and, indeed, part of
a long-standing cultural tradition) but it is also now generally illegal in the ‘home country’ of the bribe
payer. In 1977, the US Foreign Corrupt Practices Act (often referred to as ‘the FCPA’) was the first
legislation globally to make it illegal in the jurisdiction in which the corporation is domiciled to pay bribes
to public officials in foreign jurisdictions. Other countries followed suit, including Australia which
introduced foreign bribery amendments to the federal Criminal Code in 1999.

Difficulties with our existing foreign bribery legislation
Consistent with other western economies, Division 70 of the Criminal Code provides that it is illegal for a
person (individual or body corporate) to provide, or offer to provide, a benefit to another person with the
intention of influencing a ‘foreign public official’ in the exercise of the official’s duties in order to obtain or
retain business, or to obtain or retain a business advantage. Penalty on conviction is:

The investigation and prosecution of foreign bribery is notoriously difficult. From 1999 until December
2017 there were 87 allegations of foreign bribery made to the Australian Federal Police. While a number
of these are now under active investigation, only two have so far been prosecuted in Australian courts —
Securency/Note Printing Australia in 2011 (which is still before the court) and Lifese in 2017. Many of the
witnesses and much of the documentary and digital evidence required to support a prosecution for
foreign bribery are outside the jurisdiction in which the prosecution would be brought. There are

Individuals — Ten years imprisonment or a fine of 10,000 penalty units (a penalty unit is currently
$210), or both
Body corporates — A fine of not more than the greatest of 100,000 penalty units, three times the
value of the benefit obtained from the conduct or 10 per cent of the annual turnover in the 12 months
immediately prior to the offence.
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significant jurisdictional issues around compelling the production of evidence of foreign bribery in an
Australian court. An Australian Federal Police investigation into foreign bribery would, in the absence of
evidence being available in this country (for example a person who was intimately involved in the illegal
transactions giving compelling evidence of the transactions), face several legal and operational
challenges including:

Allegations of foreign bribery are relatively easy to present in a media report based on brief details
provided to a journalist by sources claiming knowledge of the transactions. The Australian public reading
such a report quickly forms a view as to the culpability of those involved. However, it is a different matter
to bring a prosecution against corporations and individuals for the same transactions given the
significant challenges of proving the case ‘beyond reasonable doubt’ to a jury of 12 ordinary people who
often have no business experience let alone experience in international commerce. There has been an
understandable reticence on the part of the Commonwealth Director of Public Prosecutions (DPP) to
spend public money in bringing a prosecution for foreign bribery where the chances of success are
uncertain. Yet, the Australian public and the OECD continue, rightly, to question why there have been so
few prosecutions in this country.

Deferred Prosecution Agreements — a cost-effective
alternative to prosecution
Recognising the inherent difficulties of bringing criminal prosecutions, the US, the UK and other western
countries some years ago introduced an alternative to prosecution for foreign bribery known as a
‘Deferred Prosecution Agreement’ or ‘DPA’. A DPA allows a prosecutorial agency to defer prosecution
of criminal charges subject to the corporation entering into agreed undertakings. The undertakings
imposed may include payment of a penalty, a requirement to implement reforms, to admit the illegal
conduct or to cooperate with an investigation. In a spectacular example of the DPA concept, earlier this
year Brazilian based international corporation Odebrecht admitted paying bribes valued at US$788
million all over the world and agreed with the US Department of Justice and equivalent departments in
Switzerland and Brazil to pay a penalty of around US$3.5 billion. A DPA does not permanently block
charges — a prosecutor may bring charges in the future if the corporation fails to comply with its DPA
obligations.

Legislation now before Federal Parliament will bring Australia into line with other developed countries by
creating a DPA regime and making other changes to existing foreign bribery provisions of the Criminal
Code. The Crimes Legislation Amendment (Combatting Crime) Bill 2017 will also create new

interviewing witnesses in a foreign location in a foreign language
dealing with the inevitable cultural differences
securing the cooperation of foreign witnesses to give evidence in Australia particularly where the
witness may expose themselves to prosecution for the same transactions in their own jurisdiction
capturing evidence of funds flows from financial institutions in relevant foreign jurisdictions which would
require an order of the local court or agreement of the foreign jurisdiction under a mutual assistance
treaty (if it exists).

Legislation now before Federal Parliament will bring Australia into line with
other developed countries by creating a DPA regime.
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compliance obligations for Australian corporations doing business in foreign jurisdictions. The bill was
introduced into Parliament in December 2017 and has since been reviewed by the Senate’s Legal and
Constitutional Affairs Committee which reported back to the Senate on 20 April 2018. There have been
no developments since however the legislation is expected to proceed through parliament and pass into
law soon.

Under the DPA provisions, a corporation breaching Australian foreign bribery laws will be able to enter
into a DPA in specified circumstances including that the corporation:

DPAs proposed by the Commonwealth DPP will be subject to approval by an approved retired judicial
officer (judge). There will be no equivalent DPA provision for individuals.

Other likely changes in Australian foreign bribery law
The bill, if passed as currently drafted, will also introduce changes to the current foreign bribery
provisions of the Criminal Code by:

It is interesting to consider what has not been included in the new legislation that might have been. Chief
among these is the continuation of the ‘facilitation payment’ defence to foreign bribery. The current
foreign bribery provisions allow a defence for a person (individual or corporation) if the value of the
benefit provided to the foreign official was:

The new legislation will not require that a person associated with the
corporation be convicted of foreign bribery in order for the corporation itself

to be convicted.

pay a financial penalty the DPP considers appropriate
pay a donation to a charity or a third party
forfeit any likely benefits arising out of an offence
implement a compliance program or policies
cooperate in any investigation or prosecution relating to the matter
pay the costs incurred by the Commonwealth relating to negotiating the DPA
agree to any other terms the DPP considers appropriate.

removing the requirement that the intended influence of the foreign public official be in relation to the
official’s duties
including situations where the benefit provided is not intended to obtain a specific advantage
creating a new strict liability criminal offence for corporations that fail to implement adequate
procedures for preventing foreign bribery. The new legislation will not require that a person associated
with the corporation be convicted of foreign bribery in order for the corporation itself to be convicted
creating a defence to a charge of failing to prevent foreign bribery for a corporation that has in place
‘adequate procedures designed to prevent’ foreign bribery.

of ‘minor nature’
for the sole or dominant purpose of expediting or securing the performance of a routine government
action of a minor nature.
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In addition to the Legal and Constitutional Affairs Committee that reported to the Senate on 20 April
2018, the Senate Economics References Committee also considered the bill (reporting back to the
Senate on 28 March 2018) and made recommendations including that the facilitation payments defence
be abolished. There is no indication as to whether the government will accept this recommendation. 

Unlike the UK Bribery Act (although consistent with the US FCPA) the Australian Criminal Code does
not currently have any provisions in relation to ‘private-to-private bribery’ (paying bribes to a person in a
foreign jurisdiction not being a public official). While paying a private-to-private bribe in a foreign
jurisdiction would potentially breach local bribery laws it would not, on the face of it, breach the Australian
Criminal Code.

What will the changes mean for Australian corporations
operating off-shore?
Australian corporations engaging in business in foreign markets will need to carefully consider the
provisions of the new legislation and install appropriate measures to prevent bribery of foreign public
officials. Failure to do so would expose it to potential criminal charges in the event an associate engages
in foreign bribery unknown to the corporation. The new legislation requires the Attorney-General to
publish ‘guidance on the steps that a body corporate can take to prevent an associate from bribing
foreign public officials’. While this guidance has not yet been published, logically it is likely to include such
measures as implementing:

The last of these is particularly relevant given the Treasury Laws Amendment (Whistleblowers) Bill 2017
that is also before Federal parliament and which will update the whistleblower protection provisions of the
Corporations Act 2001. This legislation, if passed as drafted, will expand the range of misconduct for
which a ‘discloser’ can claim protection and which will logically include foreign bribery. Corporations will,
as a result, be required to protect against victimising a whistleblower who wishes to report suspicions of
foreign bribery. In its 20 April 2018 report to the Senate, the Legal and Constitutional Affairs Committee
recommended that internal whistleblower policies be included in any government recommended
procedures for preventing foreign bribery.

In addition to implementing the ministerial guidance, Australian corporations should also consider the
International Standards Organization’s Anti-Bribery Management Systems ISO 37001:2016 which
provides practical guidance on how to develop and implement an effective anti-bribery program. Building
an anti-bribery system based on the principles set out in ISO 37001:2016 could be a cost effective way
of complying with the requirements of the proposed legislation and ministerial guidance.

Corporations will be required to protect against victimising a whistleblower
who wishes to report suspicions of foreign bribery. 

an awareness raising program for personnel involved in foreign transactions
a program for reviewing and tightening corporate policies and procedures around bidding for business
in foreign jurisdictions
a program of post-transactional analysis and, in particular, data analysis, to look for and identify
transactions that suggest payment of foreign public officials
robust reporting systems including a whistleblower protection program.
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Dean Newlan can be contacted on (03) 9038 3151 or by email at dnewlan@mcgrathnicol.com.

Material published in Governance Directions is copyright and may not be reproduced without permission. The
views expressed therein are those of the author and not of Governance Institute of Australia. All views and
opinions are provided as general commentary only and should not be relied upon in place of specific accounting,
legal or other professional advice.
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