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Minutes of Meeting of Creditors of 
 ACN 

ACN 009 366 036 Pty Limited (Administrators 
Appointed) 

009 366 036 

Castleton Pty Limited (Administrators Appointed) 009 210 664 

Eltin International Pty Limited (Administrators 
Appointed) 

009 211 456 

Eltin Open Pit Operations Pty Limited (Administrators 
Appointed) 

008 918 278 

Eltin Surface Mining Pty Limited (Administrators 
Appointed) 

062 450 113 

Eltin Underground Operations Pty Limited 
(Administrators Appointed)  

008 906 849 

Henry Walker Eltin Contracting Pty Limited 
(Administrators Appointed) 

009 625 138 

Henry Walker Environmental Pty Limited 
(Administrators Appointed) 

009 627 490 

Henry Walker Underground Pty Limited 
(Administrators Appointed) 

007 649 274 

HWE Cockatoo Pty Limited (Administrators Appointed) 009 639 285 

(Administrators Appointed to All) (“HWE Group”) 
 

Held at Hyatt Regency Perth, 99 Adelaide Terrace, Perth  WA  on 8 February 2005 
at 11.30am 

Present As per the attached Corporations Form 531B register of 
attendees. 

Chairperson Mr Shaun Fraser, Administrator, took the chair pursuant to 
Corporations Regulation 5.6.17(1). 

Introductory comments The Chairman expressed sincere sadness and condolences to 
the family and friends and colleagues of Neville Walker who 
tragically passed away on 7 February 2005. 

The Chairman advised the meeting that a recording is being 
taken of the meeting for the purposes of the minutes. 

Concurrent meetings The Chairperson explained that creditors’ meetings were 
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occurring simultaneously in Sydney and Darwin for other 
companies within the Henry Walker Eltin Group, and 
advised the names of the companies for which the meeting 
in Perth was being held. 

The Chairperson advised that a representative from the US 
bondholders was participating via teleconference. 

The Chairperson opened the meeting. 

The Chairperson put a resolution to the meeting that the first 
meeting of creditors be held concurrently for the companies 
listed above, and that the Administrators’ appointment to 
each of the companies be ratified. 

The Chairperson declared the resolution carried on the 
voices. 

The Chairperson introduced Tony McGrath, partner of 
McGrathNicol+Parters and fellow administrator, and Alex 
Linden, lawyer from Kemp Strang. 

Quorum and 
attendance 

The Chairperson: 

(a) declared a quorum present pursuant to regulation 
5.6.16(2) of the Corporations Regulations; 

(b) sought confirmation that all creditors and attendees 
had signed the Attendance Register, and asked that 
any creditors who wished to address the meeting 
identify themselves for the minutes; and 

(c) declared that in accordance with regulation 5.6.14 of 
the Corporations Regulations he was of the opinion 
that the meeting for each company had been validly 
convened at a date, time and place more convenient 
for the majority of persons entitled to receive notice 
of the meeting for each company. 

Purpose of meeting The Chairperson explained that pursuant to section 436E of 
the Corporations Act the purpose of the meeting was to: 

(a) determine whether to appoint a committee of 
creditors; and 

(b) if such a committee is appointed, to determine the 
membership of that committee. 

The Chairperson advised that in accordance with section 
436E(4) of the Corporations Act and 499C(4), this meeting 
is entitled to vote on a resolution to replace the current 
administration. The Administrators have not received notice 
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from any creditor of their intention to seek such a resolution. 

Proxies and voting The Chairperson advised he did not have a list of proxies but 
was prepared to provide an opportunity to read through them 
if anyone would like. 

Mr Shane O’Byrne from the Australian Workers Union 
commented that there is a question over the validity of 
proxies allegedly being given to the Office of Employment 
Advocate and the Union want to challenge that. 

The Chairman noted the comment. 

The Chairperson informed the meeting of the requirements 
of regulations 5.6.19, 5.6.21 and 5.6.23 of the Corporations 
Regulations as they related to voting at the meeting. 

Background The Chairperson presented information about the operational 
performance of Henry Walker Eltin Group Limited, the 
events leading to the appointment of administrators to Henry 
Walker Eltin Group Limited, and the process of the 
administration going forward. 

This presentation was identical to those delivered in the 
other two simultaneous group related creditors’ meetings. 

Remuneration of 
Administrators 

The Chairperson informed the meeting of the fee rates to be 
charged by the Administrators and staff for work on the 
administration, in accordance with the Insolvency 
Practitioners Association of Australia’s Statement of Best 
Practice – Remuneration. 

Questions The Chairperson opened the meeting for questions. 

Q. Doug Minchin (“DM”), Rock Engineering: 

Noted there are unencumbered $630 million and apparent 
liabilities of $570. DM questioned whether the company 
should have in fact been put into voluntary administration.  

A. Chairman: 

It is insolvent on a cash basis. The KPC contract in 
Indonesia had large capital expenditure requirements and no 
finance in place. On that basis HWE were unable to pay 
their debts as and when they fell due.  

Q. Doug Minchin, Rock Engineering: 

So it would appear from that that there is quite a reasonable 
chance that creditors will be paid out at some point or is that 
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yet to be determined? 

A. Chairman 

That is yet to be determined.  

Q. Liz Kane, Westrac Pty Ltd: 

Have you got any idea how soon we will be able to get a list 
of creditors? 

A. Chairman 

A list of creditors will be available over the next few weeks 
when the directors prepare their report as to affairs. 

Q. Shane O’Byrne, Australian Workers’ Union: 

We have already indicated at the outset we’re challenging 
the Office of Employment Advocate in regards to their 
alleged proxies all representing workers. We do that on the 
basis that the current executive general manager, Garret 
Dixon, had put out a flyer on the job. That has been faxed 
through to the administrators. What we are looking at there 
is their attempts to confuse the employees. They haven’t 
explained to the employees that they have the right to 
nominate a range of associations or organisations as their 
proxies to represent the employees’ interests and we’re 
finding that this is a destabilising memo which has created a 
lot of confusion. Now what we’re putting our emphasis on is 
stability. We need that stability in the workplace so the 
employees have some level of confidence that they are going 
to get paid, some chance that they are going to get their 
accrued entitlements and the pie in the sky is some sort of 
future, whether they be part of a trading out initiative or the 
sale of the business units to going concerns. Now if there are 
sales of business units, we’ll want those at premium top 
dollar. That’s in the interests of everyone, the employees and 
the shareholders that are obviously very concerned about the 
state of play. What we’re asking is can you put out a further 
memo to employees that actually explains their rights in 
terms of proxies and the ability to have a range of people, a 
range of organisations, to nominate as their proxies so their 
interests can be continued to be looked after? 

A. Chairman 

Yes. I have spoken to the Union over the last day or two. We 
are happy to work with the Union. Obviously the workforce 
is key to the success of the whole reorganisation and we are 
well aware of that. We have taken steps to ensure that the 
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workforce is protected and to that end made payments of all 
of the unpaid superannuation, wages that were outstanding 
at the date of appointment, along with unpaid expense 
claims which for a number of employees were quite 
significant. I am quite happy to talk to the Unions 
throughout this process to ensure that you and your members 
are satisfied as to the progress of the administration. 

Q. Shane O’Byrne, Australian Workers’ Union 

I appreciate that. It is the stability that we are looking at. 

Q Francis, Lotus Engineering: 

You showed the figure $570 million creditors. Is it based 
from purchase orders or from the invoices? I think many 
companies have finished the work but haven’t invoiced the 
last month’s work. 

A. Chairman 

That would have been the book value of creditors and you 
are right it may not include all creditor claims.  

Q. Francis, Lotus Engineering: 

On un-invoiced amounts, do we need to invoice straight 
away or wait? 

A. Chairman 

By all means you should get your invoice in and there will 
be a process for lodging with us formal proofs of debt in 
which you will need to make sure you include all amounts 
up until the date that we were appointed on 1 February. 

Q Julie Glover, Blackwoods: 

We’ve got trading going on with Henry Walker, we‘ve got 
the notices about that, but we’ve got some related joint 
venture entities that are operating within the State and I’m 
not sure where they stand at the moment, haven’t heard 
anything. 

A. Chairman 

There are a number of joint ventures that HWE has with 
other parties. Those joint ventures to my understanding are 
not in voluntary administration and will continue to operate 
on a business as usual basis. We have very little control over 
those. They are joint ventures. 
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Q. Julian Atkinson for Solid Energy New Zealand, 
creditor of HWE Contracting: 

Will the issues in relation to the overseas contracts for New 
Zealand be dealt with out of the Perth office or the Sydney 
office? 

A. Chairman 

There is a team of people in Sydney who will deal with the 
international businesses of Henry Walker Eltin.  

Q. Denis Burniker, Reinforced Earth: 

Will the administrators be looking into any of the 
movements of staff and receiptment of full entitlements from 
some of the senior management in Henry Walker just prior 
to this debacle? 

A. Chairman 

We have statutory obligations in terms of looking at 
transactions that the company entered into and that is one of 
the things that we would report back to creditors in our 
second meeting. 

Q. Doug Minchin, Rock Engineering: 

Is it fair to say that it is basically business as usual at the 
moment? There haven’t been any job losses apart from 
natural attrition and are you looking to continue the 
businesses at this point until you determine either they are 
unviable or they should be sold off? Could you just 
comment a little more on what your strategy is between now 
and the next creditors’ meeting as far as running the 
businesses? 

A. Chairman 

Yes that is right we are looking at running it on a business as 
usual basis. We are looking at the viability of each of the 
business units. As I said there were sales strategies in place 
prior to our appointment. We are looking at continuing those 
with some of the business units. We need to look at the 
viability of Simon Engineering and whether there are any 
steps that we can take to stabilise that business and put in 
place maybe a longer term sale process.  

Q. Eric Struddens, Vopack Terminal, Darwin: 

So we are continuing business as usual and you put in these 
controls as I understand as administrators they were 
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effective when you were appointed, so what about past due 
claims from December and January before you were 
appointed? What will happen with those creditors? 

A. Chairman 

There is a freeze on creditor claims as at the date we were 
appointed and they are dealt with through the voluntary 
administration process. The deed of company arrangement is 
ultimately approved then, as a creditor, you would have an 
interest to the value of your unpaid invoices up to the date of 
our appointment and that is what you rank for to claim in 
whatever the deed outcome might be, and there could be a 
return through that process. 

Q. Eric Struddens, Vopack Terminal, Darwin:  

From a practical point of view there is a delay isn’t there so 
you have no idea when past due amounts will be able to be 
resolved? Obviously it depends on many factors but I guess 
you are forecasting some period of weeks or months? 

A. Chairman 

That’s right. 

Q. Ann Lewy, observer from the Australian Taxation 
Office:  

I would just like to clarify the position on the employee 
entitlements and superannuation. Everything you are aware 
of to date has been paid up for the group? 

A. Chairman 

As far as I’m aware we have taken steps to make sure that 
all of the outstanding superannuation payments were 
brought up to date.  

Q. Ann Lewy, observer from Australian Taxation Office: 

Can I get some idea of how many employees are in the 
Group that are affected by this? 

A. Chairman 

5,000 employees. 

Q. Shane O’Byrne, Australian Workers’ Union: 

Are there any pending legal actions or likely legal actions 
against the board and directors that you are aware of at this 
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stage? 

A. Chairman 

Not at this stage, that I’m aware of.  

A. Tony McGrath 

I think it is far too early to tell yet. It is only day seven. If 
those issues emerge then obviously we will report on those 
back to creditors. 

Committee of creditors The Chairperson turned to the business of the meeting, being 
to resolve, pursuant to section 436E of the Corporations Act, 
whether to appoint a committee of creditors for each 
company, and if so, who should be represented on it. 

The Chairperson noted that: 

(a) the role of a committee of creditors is to: 

(i) consult with the Administrator about matters 
relating to the administration; and 

(ii) receive and consider reports by the 
Administrators; 

(b) the committee of creditors cannot instruct the 
Administrators; 

(c) a creditor that is a corporation is required to provide 
written authority for an individual to represent it on a 
committee of creditors; and 

(d) committee members will be asked to sign a 
confidentiality agreement. 

The Chairperson noted that it was the strong preference of 
the Administrators to have committees of creditors in place 
to allow consultation between the Administrators and 
representative of creditors, and to act as a channel for 
information to be provided to the general body of creditors. 

The Chairperson recommended that location based 
committees of creditors be elected.  He advised it is intended 
that a steering committee then be appointed from the 
location based committee of creditors. The formation and 
function of that steering committee will be considered by the 
Administrators after the conclusion of this meeting. 

The Chairperson invited creditors to express their views on 
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whether a committee of creditors should be appointed. 

Resolutions: whether to 
appoint committee of 
creditors 

Resolved by creditors of ACN 009 366 036 Pty Limited: 

That the meeting not appoint a committee of creditors 
for ACN 009 366 036 Pty Limited. 

Resolved by creditors of Castleton Pty Limited: 

That the meeting not appoint a committee of creditors 
for Castleton Pty Limited. 

Resolved by creditors of Eltin International Pty Limited: 

That the meeting not appoint a committee of creditors 
for Eltin International Pty Limited. 

Resolved by creditors of Eltin Open Pit Operations Pty 
Limited: 

That the meeting not appoint a committee of creditors 
for Eltin Open Pit Operations Pty Limited. 

Resolved by creditors of Eltin Surface Mining Pty Limited: 

That the meeting appoint a committee of creditors for 
Eltin Surface Mining Pty Limited. 

Resolved by creditors of Eltin Underground Operations Pty 
Limited: 

That the meeting not appoint a committee of creditors 
for Eltin Underground Operations Pty Limited. 

Resolved by creditors of Henry Walker Eltin Contracting 
Pty Limited: 

That the meeting appoint a committee of creditors for 
Henry Walker Eltin Contracting Pty Limited. 

Resolved by creditors of Henry Walker Environmental Pty 
Limited: 

That the meeting not appoint a committee of creditors 
for Henry Walker Environmental Pty Limited. 

Resolved by creditors of Henry Walker Underground Pty 
Limited: 

That the meeting not appoint a committee of creditors 
for Henry Walker Underground Pty Limited. 
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Resolved by creditors of HWE Cockatoo Pty Limited: 

That the meeting not appoint a committee of creditors 
for HWE Cockatoo Pty Limited. 

Resolution: 
membership of 
committee of creditors 

Resolved by creditors of Henry Walker Eltin Contracting 
Pty Limited: 

To appoint the following persons to the committee of 
creditors for Henry Walker Eltin Contracting Pty Limited 
which will be a committee by location for Perth: 

(a) Mr Evan Flaschen representing the US noteholders; 

(b) Mr Rick Drury representing the National Australia 
Bank; 

(c) Mr Stephen Edds representing the Commonwealth 
Bank of Australia; 

(d) Mr Stephen Doheny representing GE Commercial; 

(e) Mr Colin Saunders representing Australian 
Manufacturing Workers’ Union; 

(f) Ms Pamela Maiden representing Focused 
Recruitment; 

(g) Mr Richard Sullivan representing BP Australia Pty 
Ltd; 

(h) Ms Melinda Coniglio representing Compass Group, 
ESS Gumala and ESS NAAD; 

(i) Mr Shane O’Byrne representing The Australian 
Workers’ Union; 

(j) Mr Kerry Bramham representing Onesteel 
Distribution; 

(k) Mr Gwyn Morgan representing Westpac Institutional 
Bank; 

(l) Mr Shane Groves representing Casewest; 

(m) Mr Jason Warnes representing Komatsu Australia 
Corporate Finance Pty Ltd; 

(n) Mr Ben Magnus representing Australian Taxation 
Office; 

(o) Mr David Tilbrook representing Emeco International 

HWE05C-FirstCredMeetPERminutesV2-O2302-AGM 10 



 “A” 

Pty Ltd; 

(p) Mr Ian Laws representing Joest Australia Pty Ltd; 

(q) Mr Pat Caputo representing Elastomers Australia; 

(r) Mr Paul Owen representing Caterpillar Financial 
Australia Ltd; 

(s) Mr Karl Ottogalli representing Extraman; 

(t) Ms Julie Glover representing J Blackwood & Son 
Ltd; 

(u) Mr Andrew Thackray representing Ausco Building 
Systems Pty Limited; 

(v) Mr Richard Orman representing himself as an 
employee; 

(w) Mr Dean Grondal representing Maxim Litigation 
Consultants; 

(x) Ms Liz Kane representing Westrac Pty Ltd; and 

(y) Mr Gary Nicholas representing Terex Australia. 

The Chairman declared the resolution carried on the voices. 

Close of meeting There being no further business, the Chairman declared the 
meeting closed. 

 

 

 ................................................  
 Chairperson 

This is the annexure of 11 pages marked "A" referred 
to in the Corporations Form 911 
Signed by me and dated 23/02/2005 
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