Marine & Civil Pty Ltd (In Liquidation)
ACN 147 854 635
(Marine & Civil)
Statutory Report to Creditors
We refer to our previous correspondence regarding our appointment as administrators of Marine & Civil on 10 July
2018 (Administrators), our subsequent appointment as liquidators on 21 August 2018 (Liquidators), and your rights
as a creditor in the liquidation.
The purpose of this report is to:


provide you with an update on the progress of the liquidation; and



advise you of the likelihood of a dividend being paid in the liquidation.
Update on the progress of the liquidation

Background and trading history
The business of Marine & Civil was established in 1992 as a Western Australian (WA) based marine, piling and
construction contractor, known for undertaking general civil and specialist marine construction projects (large and
small).
From a head office in Canning Vale, and leased premises in North Fremantle and Wattleup, Marine & Civil operated
throughout WA and the Northern Territory. In recent years, Marine & Civil also invested in the exploration of civil
construction and infrastructure opportunities in Sri Lanka.
The current corporate vehicle for the business (ACN 147 854 635) was incorporated in 2010. Current company
directors are Mr John Neylon (since February 2011) and Mr Sampath (Migara) Jayasinghe (since January 2017)
(together Directors). Mr Damian Ryan was also a director of Marine & Civil for the period from February 2011 to
January 2018 when he resigned (Former Director).
Post incorporation Marine & Civil expanded rapidly. In FY14 the company reported revenue of circa $69 million
before declining year on year to $11 million in FY18. For the period FY14 to FY18, Marine & Civil reported
accumulated net losses of circa $13 million, driven by a period of declining market conditions and management not
implementing restructuring or cost saving measures in response to declining revenue. This in turn impacted the
company’s liquidity to fund new projects and meet ongoing statutory and other creditor payments.
Throughout FY16 and FY17, with the withdrawal of support and the exit of its main corporate shareholder, Marine &
Civil sought new equity and financial support to (i) demonstrate the company’s financial capacity to undertake large
scale work, and (ii) obtain bank guarantees required by head contractors.
During December 2016 and January 2017, a restructure of Marine & Civil’s financial affairs was agreed between the
company and incoming director, Mr Sampath (Migara) Jayasinghe, which contemplated (i) the sale of 50% of the
company’s share capital, and (ii) an $8 million limited recourse loan being provided to Marine & Civil from an entity
controlled by Mr Jayasinghe. The source of the proposed funding was pending settlement of a separate
international transaction (or transactions) that Mr Jayasinghe was party to (Transaction).
From January 2017 to the appointment of Administrators on 10 July 2018, the Directors advised that they remained
confident of the ability to secure funding via the Transaction to address the company’s deteriorating net liability
position and severe cash flow deficiency.
Ultimately, the share sale did not complete, and whilst a limited recourse loan agreement was documented, the
proposed funding was not provided purportedly due to the funds not being received by Mr Jayasinghe from the
Transaction. This is discussed further in section 5 of this report.
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Circumstances of appointment
On 4 August 2017, a statutory demand was issued against Marine & Civil, which after the subsequent inability to
maintain numerous agreed payment arrangements, resulted in a winding up application being lodged in the
Supreme Court of Western Australia on 31 May 2018. The creditor petitioning the winding up of Marine & Civil was
owed circa $1 million in relation to work undertaken on a project completed in late 2016. A hearing in respect of
the winding up application was set down for 17 July 2018.
On 10 July 2018, after forming the opinion that Marine & Civil was insolvent or likely to become insolvent, the
Directors appointed Rob Kirman and Rob Brauer as joint and several Voluntary Administrators, pursuant to section
436A of the Corporations Act 2001 (Act).
As is the underlying purpose of the Voluntary Administration regime, the appointment of Administrators to Marine
& Civil was done so with the view to maximise the chance of the business continuing via a going concern business
sale and/or recapitalisation of the company via a Deed of Company Arrangement (DOCA). Accordingly, the winding
up hearing was adjourned (with consent) pending the outcome of the Voluntary Administration process.
The Voluntary Administration process also allowed the Directors the opportunity to progress their attempts to
secure funding to recapitalise the business via the Transaction.
Following exploration of a going concern sale process (refer section 2), and in the absence of Director funding
and/or a DOCA proposal, on 21 August 2018, pursuant to an Order of the Court, Rob Kirman and Rob Brauer were
appointed joint and several Liquidators of Marine & Civil (by consent) bringing the Voluntary Administration to an
end.

Estimated assets and liabilities
The Directors completed a Report as to Affairs (RATA) setting out Marine & Civil’s financial position. A summary of
the RATA and the Liquidators’ view on estimated realisable values (ERV) is summarised below:
Marine & Civil Pty Ltd - Summary of financial position
RATA
$'000

Liquidators' ERV

Reference

ERV

High

Low

Cash at bank

1.3.1.1

132

132

132

Debtors

1.3.1.2

749

900

900

Retentions

1.3.1.3

409

199

44

Plant and equipment

1.3.1.4

1,600

1,745

1,745

Other assets

1.3.1.5

Assets

Total assets

50

50

2,941

3,026

2,821

-

(598)

(624)

(624)

Liabilities
Secured creditors

1.3.2.1

Retention of title

1.3.2.2

(48)

(48)

Priority creditors

1.3.2.3

(1,531)

(1,662)

(1,662)

Unsecured creditors

1.3.2.4

(10,350)

(11,162)

(11,716)

Total liabilities

(12,480)

(13,495)

(14,049)

Estimated deficiency before costs

(9,539)

(10,469)

(11,228)

Note: excludes net trading loss and potential recoveries from Liquidator recovery actions.
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1.3.1

Assets

The RATA reported assets of circa $2.9 million, comprising cash, debtors (including loans receivable), retentions and
plant and equipment, each of which are discussed below.
1.3.1.1

Cash

Cash at appointment disclosed in the RATA was $132,480. Cash secured by the Administrators following their
appointment totalled $132,292.
1.3.1.2

Debtors (including loans receivable)

The Liquidators have collected pre-appointment debtors totalling $900,260, comprising trade debtors and loan
accounts.
The Liquidators have assumed no future debtor recoveries. Notwithstanding this, investigations are continuing into
the nature and recoverability of a number of related party loan accounts with a book value of circa $0.3 million.
1.3.1.3

Retentions

The Liquidators have collected pre-appointment retention monies held by head contractors and/or customers
totalling $43,834. As at the date of this report, outstanding retentions on completed projects total $353,648, with
expiry dates between December 2018 and April 2019. One retention has expired but has not been received as the
customer is carrying out repair works which have not yet been quantified.
The Liquidators have written to all parties holding retentions and a number of rectification claims have been raised.
Based on the above, the Liquidators have assumed further recoveries in respect of outstanding retentions of nil (low
scenario) and $150,718 (i.e. 50% of book value) (high scenario).
1.3.1.4

Plant and Equipment

Marine & Civil’s plant and equipment comprised various marine vessels, cranes and other construction assets, piling
hammers, industrial generators, trucks, light motor vehicles and workshop equipment. The RATA reported an ERV of
plant and equipment of $1.6 million.
A valuation obtained by the Administrators assigned an auction realisable value (ARV) of circa $1.46m (excluding
GST), which included three items subject to finance agreements with Bank of Queensland (BoQ). NAB also held first
ranking security over the assets and undertakings of Marine & Civil by way of a registered GSA.
As no going concern sale for the business and assets of Marine & Civil proceeded (refer section 2), the Liquidators:


disclaimed the plant and equipment financed by BoQ, noting there was no equity in the items and BoQ held a
valid and enforceable security interest;



sold the majority of plant and equipment via public simulcast and live auctions held in September 2018, with
gross proceeds totalling circa $1.66m (excluding GST); and



sold some furniture and vehicles totalling circa $80,000 (excluding GST) to private bidders prior to auction
where commercial to do so.

Overall, the Liquidators consider the result of the asset realisation program to be a positive outcome for creditors,
with total gross sale proceeds exceeding ARV by circa 19%.
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1.3.1.5

Other assets

Other assets listed in the RATA comprise a term deposit of $50,000 held with NAB. These funds provide direct
“cash backed” security in relation to bank guarantees (of equal value) on issue to Main Roads WA in relation to a
partially completed construction project. Following correspondence with Main Roads WA in relation to the
incomplete project (and the transition to a new head contractor), it is uncertain as to if or when Main Roads WA will
either call upon or return the guarantees. Accordingly, at this stage the Liquidators have not ascribed any value to
the funds held on deposit in the low scenario.
1.3.2

Liabilities

1.3.2.1

Secured creditors

NAB held a GSA together with 14 valid and enforceable PPSR registrations over specific items of plant and
equipment. Following the realisation of Marine & Civil’s assets, NAB’s debt of $623,948 was repaid, and its GSA and
PPSR’s released.
1.3.2.2

Specific security interests

At appointment, there were 97 security interests registered against Marine & Civil on the Personal Properties
Securities Register (PPSR), including:


15 in favour of NAB (now discharged);



One in favour of BOQ, relating to printers disclaimed by the Liquidators due to there being no equity in the
assets after dealing with BOQ’s debt (request to remove PPSR submitted); and



One PMSI registration pertaining to a Retention of Title (ROT) claim in relation to inventory supplied to Marine
& Civil (discussed below).

The remaining registrations relate to trade creditor supplier agreements for equipment hired or goods and services
consumed prior to the appointment of the Administrators.
The ROT claim against Marine & Civil was brought by a supplier owed circa $0.2 million for steel supplied preappointment on an unfinished project. Following a legal review of the claim and a period of negotiation with the
supplier, the claim was commercially settled by the Liquidators for $47,500.
1.3.2.3

Priority creditors

Following conclusion of going concern business sale negotiations and (i) the withdrawal of interested parties (refer
section 2), and (ii) the absence of a DOCA proposal or Director funding (refer section 1.2), all employees were
retrenched on 9 August 2018.
Following the appointment of Liquidators to Marine & Civil on 21 August 2018, former employees have been
facilitated access to the Department of Jobs and Small Business’ Fair Entitlements Guarantee (FEG) scheme.
To date, the Liquidators have reviewed FEG claims from 11 employees totalling circa $1.02m. FEG will subrogate into
the position of employees to the extent of the funding provided, and are able to participate in any dividend
declared by the Liquidators (refer section 6).
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Whilst the FEG verification process is ongoing, the Liquidators’ current view of priority employee creditors (excluding
excluded employees not paid by FEG) is set out below:
Marine & Civil - Priority creditors
$'000

Liquidators' assessment

Wages

(118)

Superannuation

(45)

Annual leave

(212)

Long Service leave

(291)

Pay in lieu of notice (incl. superannuation)

(292)

Redundancy

(704)

Total*

(1,662)

*Excludes employee entitlements of circa $1.2m relating to the Directors and Former Director and other excluded employees.

The above table excludes circa $1.2m of excluded employee claims, comprising entitlements owed to the Directors
and Former Director and their direct relatives (after the statutory cap on priority claims of $2,000 in relation to
wages and superannuation, and $1,500 in relation to leave), which will rank as unsecured claims in the liquidation of
Marine & Civil.
The variance between the level of employee creditor claims in the RATA and the Liquidators’ estimate is largely
driven by no consideration being given to PILN or redundancy entitlements in the RATA.
1.3.2.4

Unsecured creditors

Based on Marine & Civil’s management accounts and correspondence with creditors to date, the Liquidators
estimate unsecured creditor claims (including Statutory creditors) total between $11.2 million and $11.7 million,
categorised as follows:
Marine & Civil - Unsecured creditors
$'000

High

Low

Trade creditors

(2,653)

(2,786)

Statutory creditors

(7,191)

(7,550)

Excluded employees

(1,227)

(1,288)

Related party creditors
Total

(92)

(92)

(11,162)

(11,716)

The Liquidators have not adjudicated proofs of debt received from creditors at this stage, however, have not
identified any material, unsecured creditors not disclosed in the RATA.
1.3.2.5

Statutory creditors

Whilst Marine & Civil largely maintained its GST lodgements and payments to the date of the appointment of the
Administrators, it had not maintained its PAYG obligations since at least mid-2015.
The Liquidators understand that as a ‘large withholder’ of PAYG (i.e. more than $1 million of PAYG in any one year),
Marine & Civil was not required to report PAYG amounts on its business activity statements and furthermore did
not alternatively report or pay PAYG.
To date, the ATO has not submitted a formal proof of debt to the Liquidators. However, it is estimated the
outstanding amount owed to the ATO by way of PAYG withholding alone totals circa $7.0 million and has accrued
and been outstanding since mid 2015.
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Business sale process
Shortly after appointment, the Administrators commenced a marketing campaign seeking expressions of interest for:


the purchase of the business and/or assets of Marine & Civil as a going concern; and/or



a recapitalisation via an equity investment or DOCA.

27 expressions of interests from a range of industry competitors based locally and interstate were received.
Following execution of a confidentiality agreement, an Information Memorandum was prepared and distributed
requiring Non-Binding Offers (NBOs) to be submitted by 25 July 2018.
Three interested parties submitted NBOs and sought to undertake further due diligence. A high level summary of
the three NBOs received is set out below:


Bidder One submitted a NBO for the acquisition of plant and equipment only which was significantly below
ARV of the assets. Accordingly, the Administrators rejected this NBO;



Bidder Two submitted an NBO for the acquisition of all plant and equipment and intellectual property, together
with a limited number of employees with entitlements transferring to the purchaser; and



Bidder Three submitted an NBO for the acquisition of all plant and equipment and intellectual property,
together with the transfer of all employees and their entitlements to the purchaser.

On provision of due diligence materials and after facilitating site visits, management meetings and question and
answer sessions, Bidder Two withdrew from the sale process.
In addition to the provision of further due diligence materials, site visits, management meetings and question and
answer sessions, Bidder Three was provided with a draft business sale contract to present a binding offer for
consideration. On 8 August 2018, Bidder Three also advised they would not be proceeding and withdrew from the
sale process.
Noting (i) the withdrawal of all interested parties in the sale process, (ii) trading losses were being incurred, and (iii)
no recapitalisation, Director funding or DOCA was proposed, the Administrators ceased trading the business of
Marine & Civil on 9 August 2018 and subsequently, all staff were made redundant.
Trading position
On appointment, the Administrators continued to trade the business whilst options for a going concern sale and/or
recapitalisation via a DOCA were explored. In summary, this included:


Stabilising the business and undertaking urgent negotiations with key customers, suppliers, employees and
other stakeholders on appointment;



Operating and managing the day to day business of Marine & Civil;



Reviewing contracts and managing risk and liability associated with the termination of contracts;



Monitoring and collecting pre-appointment debtors;



Pursuing sales and monitoring and collecting post-appointment debtor receipts;



Liaising and negotiating with labour hire businesses to secure ongoing supply of labour to maintain operations;
and



Funding the payment of employee wages, accrued employee entitlements and other operational expenses.

As noted above, the Administrators ceased trading the business on 9 August 2018.
The expected net trading loss over the period of the Administration to 9 August 2018, is shown in the table below.
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Marine & Civil - Trading position (forecast)
$

$

Post-appointment income
Sales
Post-appointment refunds
Net interest
Total post-appointment income

245,526
57,045
1,526
304,097

Trading costs
Employment costs
Property costs
Project costs
Insurance
Other costs

(327,104)
(22,951)
(114,981)
(27,158)
(2,453)

Total trading costs

(494,646)

Net trading loss

(190,549)

The Administrators continued trading the business of Marine & Civil for the following reasons:


allowed time to seek expressions of interest and conduct a sale campaign to explore options for a going
concern sale of business and/or recapitalisation via a DOCA;



the sale transactions explored (and NBOs received) provided for (i) a significant uplift in the value of Marine &
Civil’s assets versus an auction sale, (ii) adoption of certain employee entitlements (reducing priority creditor
claims and securing ongoing employment), and (iii) achievement of the primary objective of the voluntary
administration regime (i.e. the business of Marine & Civil continuing in existence), and resulted in a superior
return to creditors;



provided the Directors with additional time to secure funding to recapitalise the business (refer to Section 1.2)
and/or submit a DOCA;



maximised pre-appointment debtor recoveries (refer to Section 1.3.1.2) by completing current projects (where
possible and commercial to do so) and preserved Marine & Civil’s debtor book via mitigating potential offset
and/or counter claims; and



maximised recoveries from work in progress by progressing and/or completing ongoing projects (where
possible and commercial to do so).
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Receipts and payments
Receipts and payments from 21 August 2018 to 20 November 2018 are shown in the table below.

Marine & Civil - Receipts and Payments as at 20 November 2018
$
Receipts
Cash at bank

132,292

Pre-appoitnment debtors

654,791

Interest

1,742

Loan recovery
Plant & equipment
Retentions
Administrators sales
Insurance refunds
Total receipts

245,469
1,724,576
43,834
237,020
57,045
3,096,768

Payments
Advertising
Distribution to NAB
Legal fees
Petitioning creditor costs
Property costs

(9,754)
(623,948)
(96,217)
(9,847)
(64,968)

Plant & equipment realisation costs

(126,404)

Trading costs (including GST)

(389,439)

Voluntary Administrators' fees

(354,596)

Voluntary Administrators' disbursements
Other costs

(3,226)
(745)

Total payments

(1,679,143)

Cash at bank

1,417,625

Investigations
The Liquidators have obtained books and records in relation to the affairs of Marine & Civil and have conducted
preliminary investigations in order to (i) understand the events leading to their appointment, and (ii) to identify
potential Liquidator recovery actions which may increase funds available to the creditors.
The Liquidators have formed a preliminary view in relation to potential liquidator recovery actions. To date the
Liquidators have:


Reviewed hard copy records recovered from the company’s former place of business;



Reviewed the forensic image of the company’s computer server and email accounts;



Reviewed correspondence and documentation obtained from third parties (statutory, company advisers and
others); and



Interviewed the Directors and Former Director.
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The Liquidators have also investigated the purported transaction which was to deliver the $8 million cash injection
(refer commentary in section 1.1 and 1.2) (and related transactions), noting this transaction was communicated to
creditors numerous times during the 12-18 months preceding the appointment of the Administrators in July 2018.
The Liquidators’ investigations in regard to this transaction include its legitimacy, and also the reliance placed on the
transaction by the Directors and Former Director to assess the solvency of Marine & Civil in the period preceding
administration.
Whilst the Liquidators have reviewed information available, interviewed the Directors and Former Director and
sought additional information from various third parties and company advisors, the Liquidators’ investigations are
ongoing.
The Liquidators’ preliminary investigations indicate that:


Marine & Civil appears to have been insolvent from at least 1 July 2016;



if an insolvent trading claim can be pursued by a Liquidator, the amount claimable is estimated to be at least
$5 million; and



voidable transactions of circa $1 million, including preference claims and unreasonable director related
transactions, warrant further investigation and consideration as to recovery.

Insolvent trading
Whilst the investigations into the affairs of Marine & Civil are ongoing, preliminary investigations by the Liquidators
indicate Marine & Civil was insolvent from at least 1 July 2016.
Based on this date of insolvency, the Liquidators estimate the quantum of a potential insolvent trading claim against
the Directors and Former Director to be at least $5.0 million and $3.9 million respectively (noting the Former
Director resigned in January 2018). Notwithstanding, further detailed enquiry will be required to determine the
quantum of any such claim.
The Liquidators note that prior to pursuing any insolvent trading claim, consideration is required to (i) the costs to
initiate any recovery action, (ii) the various defences available to the Directors and Former Director pursuant to
section 588H of the Act, and (iii) the financial capacity of the defendants to meet any successful judgment.
A likely defence to any insolvent trading claim brought by the Liquidators will be to rely on the purported $8 million
cash injection that was contemplated for some 12-18 months prior to the appointment of the Administrators.
Accordingly, the Liquidators’ investigations to date have included the basis of this transaction, its legitimacy and
whether it was reasonable for the Directors and Former Director to place reliance on its successful settlement.
Overall, insolvent trading claims are complex and require significant investigations and preparation prior to
considering and/or taking any action. The Liquidators are well progressed in this regard, however, a position in
relation to commencing proceedings has not yet been reached.
ARITA has issued an “Offences, Recoverable transactions and Insolvent trading” information sheet providing general
information for creditors about insolvent trading and voidable transactions. This information sheet is available from
the ARITA website (http://www.arita.com.au). If you are unable to access this website, please contact Amber Andre
on (08) 6363 7665 to obtain a copy.
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Voidable transactions
Preliminary investigations have identified seven creditors that may have received preferential payments during the
period leading up to the appointment of the Administrators.
Pursuant to section 588FE of the Act a transaction constitutes an unfair preference if:


Marine & Civil and the creditor are parties to the transaction;



the transaction results in the creditor receiving from Marine & Civil, in respect of an unsecured debt, more
than the creditor would receive if the transaction were set aside and the creditor were to prove for the
debt in a winding up;



the payment was made within six months prior to the winding up application being lodged for Marine &
Civil (Relation Back Period), being 30 November 2017; and



the transaction is an insolvent transaction, having occurred at a time when Marine & Civil was insolvent or
caused Marine & Civil to become insolvent.

As noted in section 5.1 above, the period in which Marine & Civil is believed to have been insolvent is from at least
1 July 2016. As a result, the Liquidators have reviewed the full Relation Back Period to determine whether any
potentially preferential transactions may be recoverable.
The Liquidators have identified seven potential unfair preference claims totalling circa $1 million during the Relation
Back Period. The circumstances of the payments, communications surrounding the payments, and fundamentals of
the debtor/creditor relationship between Marine & Civil and the potential preferred parties are also being reviewed
in order to determine the strength of these claims.
The Liquidators are also investigating a related party loan account that may be deemed an uncommercial and/or
unreasonable director related transaction pursuant to the Act. The loan account totals circa $0.25 million, the majority
of which was paid directly to a director of the company.
Likelihood of a dividend
A number of factors will affect the likelihood of a dividend being paid to creditors, including:


the size and complexity of the liquidation;



the amount of assets realisable and the costs of realising those assets;



the outcome of detailed investigations and recovery proceedings, together with ability of defendants to satisfy
any liquidator recovery claims;



the statutory priority of certain claims and costs;



the value of various classes of claims including priority and unsecured creditor claims, and



the volume of enquiries by creditors and other stakeholders.

The Liquidators are not currently in a position to provide a detailed estimated return to creditors for the liquidation
of Marine & Civil due to the uncertainty of the (i) outcome (net of costs) of the potential liquidator recoveries
summarised in section 5 of this report, and (ii) the willingness and ability of the potential defendants to enter into
commercial settlement discussions.
Notwithstanding this, based on the Liquidators’ ERV of the assets and liabilities of Marine & Civil (as set out in
section 1.3) and currently forecast costs of realisation (refer section 4 and section 7), in the absence of any further
recoveries (i.e. Liquidator claims are investigated but not pursued), it is currently estimated that priority creditors will
receive a dividend of at least 35 cents in the dollar.
A dividend to unsecured creditors with admitted claims in the liquidation, will be dependent on the success and
quantum (net of costs) of Liquidator recoveries.
10

If a dividend is going to be paid, you will be contacted before that happens and, if you have not already done so,
you will be asked to lodge a proof of debt. This formalises the record of your claim in the liquidation and is used
to determine all claims against Marine & Civil.
Cost of the liquidation
We enclose a detailed report on the Liquidators’ remuneration, called a Remuneration Report.
We propose to have our remuneration approved by a proposal and without a meeting. Information about passing
resolutions without holding a creditors meeting, and voting forms with regard each resolution is enclosed.
In accordance with our enclosed Remuneration Report, our estimated total remuneration (retrospective and
prospective) for the liquidation for the period from its commencement on 21 August 2018 to 31 March 2019 is
$283,701.
What happens next?
We will proceed with the liquidation, which will include:


Investigating and recovering any available property;



completing our statutory investigations into Marine & Civil’s affairs pursuant to the Act;



assisting employees with the FEG process;



pursuing any viable claims for statutory recovery actions; and



completing our reporting to the corporate insolvency regulator, the Australian Securities and Investments
Commission (ASIC).

The Liquidators expect to be in a position provide creditors with a detailed estimate of the likely return to creditors
in the liquidation of Marine & civil, with consideration given to Liquidator recoveries, within the first quarter of 2019.
The timing of the completion of the liquidation will be dependent on several factors, including the time that may be
required to carry out our investigations and pursue claims. At the time of writing, we expect to have completed this
liquidation within 12 to 18 months.
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Where can you get more information?
You can access information which may assist you on the following websites:


ARITA at www.arita.com.au/creditors.



ASIC at www.asic.gov.au (search for “insolvency information sheets”).

If you have any queries, please contact Amber Andre on (08) 6363 7655.
Dated: 21 November 2018

Rob Kirman

Liquidator
Enclosures:
1

Proof of Debt (Form 535)

2

Proof of Debt Guidance Notes

4

Remuneration Report

5

ARITA Information Sheet – Offences, Recoverable Transactions & Insolvent Trading
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Australian Company Number: 147 854 635
FORM 535
Subregulation 5.6.49(2)
Corporations Act (2001)
FORMAL PROOF OF DEBT OR CLAIM
(GENERAL FORM)
To the Liquidators of Marine & Civil Pty Ltd (In Liquidation)
1.

This is to state that the company was on 10 July 2018 (date of court order in winding up by the Court,
or date of resolution to wind up, if a voluntary winding up), and still is, justly and truly indebted to:

_________________________________________________________
(full name and address of the creditor and, if applicable, the creditor's partners. If prepared by
an employee or agent of the creditor, also insert a description of the occupation of the
creditor) for $_______________and______cents.
Date

2.

*3.

Amount
$ c

Remarks (include details of
voucher substantiating payment

To my knowledge or belief the creditor has not, nor has any person by the creditor's order, had or
received any satisfaction or security for the sum or any part of it except for the following: (insert
particulars of all securities held. If the securities are on the property of the company, assess the value
of those securities. If any bills or other negotiable securities are held, show them in a schedule in the
following form).
Date

*3.

Consideration (state how the
Debt arose)

Drawer

Acceptor

Amount $c

Due Date

I am employed by the creditor and authorised in writing by the creditor to make this statement. I know
that the debt was incurred for the consideration stated and that the debt, to the best of my knowledge
and belief, remains unpaid and unsatisfied.
I am the creditor's agent authorised in writing to make this statement in writing. I know that the debt
was incurred for the consideration stated and that the debt, to the best of my knowledge and belief,
remains unpaid and unsatisfied.

...........................................
Signature
Occupation:
Address

Dated

Proof of Debt Reference:

*Do not complete if this proof is made by the creditor personally.

Proof of Debt
Guidance Notes
(Please read carefully before filling in Form 535 or Form 536)
It is a creditor’s responsibility to prove their claim to our satisfaction.
When lodging claims, creditors must ensure:


the proof of debt form is properly completed in every particular; and



evidence, as set out under “Information to support your claim”, is attached to the Form 535 or Form 536.

Directions for completion of a Proof of Debt
1.

Insert the full name and address of the creditor.

2.

Under “Consideration” state how the debt arose, for example “goods sold to the company on
______________________.”.

3.

Under “Remarks” include details of any documents that substantiate the debt (refer to the section “Information
to support your claim” below for further information).

4.

Where the space provided for a particular purpose is insufficient to contain all the information required for a
particular item, please attach additional information.

Information to support your claim
Please note that unless you provide evidence to support the existence of the debt, your debt is not likely to be
accepted. Detailed below are some examples of debts creditors may claim and a suggested list of documents that
should accompany a proof of debt to substantiate the debt.
Trade Creditors


Invoice(s) and statement(s) showing the amount of the debt; and



Advice(s) to pay outstanding invoice(s) (optional).

Guarantees/Indemnities


Executed guarantee/indemnity;



Notice of Demand served on the guarantor; and



Calculation of the amount outstanding under the guarantee.

Judgment Debt


Copy of the judgment; and



Documents/details to support the underlying debt as per other categories.

Deficiencies on Secured Debt


Security Documents (eg. mortgage);



Independent valuation of the secured portion of the debt (if not yet realised) or the basis of the creditor’s
estimated value of the security;



Calculation of the deficiency on the security; and



Details of income earned and expenses incurred by the secured creditor in respect of the secured asset since the
date of appointment.

Loans (Bank and Personal)


Executed loan agreement; and
1



Loan statements showing payments made, interest accruing and the amount outstanding as at the date of
appointment.

Tax Debts


Documentation that shows the assessment of debts, whether it is an actual debt or an estimate, and separate
amounts for the primary debt and any penalties.

Employee Debts


Basis of calculation of the debt;



Type of Claim (eg. wages, holiday pay, etc);



Correspondence relating to the debt being claimed; and



Contract of Employment (if any).

Leases


Copy of the lease; and



Statement showing amounts outstanding under the lease, differentiating between amounts outstanding at the
date of the appointment and any future monies.
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Remuneration Report
Marine & Civil Pty Ltd (In Liquidation)
ACN 147 854 635
21 November 2018

This remuneration report provides you with information to assist you to make an informed decision regarding the approval
of our proposed remuneration for undertaking the Liquidation of Marine & Civil Pty Ltd.
The report has the following information:
Declaration ........................................................................................................................................................................................................................ 2
Executive Summary ....................................................................................................................................................................................................... 2
Remuneration................................................................................................................................................................................................................... 2
Retrospective remuneration...................................................................................................................................................................................... 2
Prospective remuneration ....................................................................................................................................................................................... 11
Estimated future remuneration ............................................................................................................................................................................ 14
Total remuneration reconciliation ....................................................................................................................................................................... 14
Likely impact on dividends .................................................................................................................................................................................... 15
Disbursements .............................................................................................................................................................................................................. 15
Internal disbursements ............................................................................................................................................................................................. 15
Summary of receipts and payments.................................................................................................................................................................. 16
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Schedule A – Summary of receipts and payments ....................................................................................................................................................... 18
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Declaration
We, Rob Kirman and Rob Brauer of McGrathNicol, have undertaken a proper assessment of this remuneration claim
for our appointment as Liquidators of Marine & Civil in accordance with the law and applicable professional
standards. We are satisfied that the remuneration claimed is in respect of necessary work, properly performed, or
to be properly performed, in the conduct of this matter.

Executive Summary
To date, remuneration and internal disbursements with a profit element, as set out in the table below, have been
approved and paid in this administration.

Past approvals

Amount (ex GST)

Voluntary Administrators’ remuneration for the period from 10 July 2018 to
21 August 2018 – Approved and paid
Internal disbursements (with a profit element)

$322,703.20
$35.13

This remuneration report details approval sought for the following remuneration and internal disbursements (with
a profit element):

Approvals sought

Report Reference

Amount (ex GST)

Remuneration
Retrospective

3.1

$193,486.00

Prospective*

3.2

$90,215.00

Total remuneration

$283,701.00

* Approval sought for future remuneration is based on an estimate of the work necessary for the period 17
November 2018 to 31 March 2019. Should additional work be necessary beyond what is contemplated,
further approval may be sought from creditors.
Please refer to the report section references detailed in the above table for full details of the calculation and
composition of the remuneration and internal disbursements for which approval is sought.

Remuneration
Retrospective remuneration
We will request that the following resolution be passed to approve our retrospective remuneration. Details to
support this resolution are included further below.
Retrospective remuneration resolution
Resolution 1: 22 August 2018 – 16 November 2018
Total retrospective remuneration resolution

Appointment Type
Liquidation

Amount (ex GST)
$193,486.00
$193,486.00

Resolution 1: from 22 August 2018 to 16 November 2018

“That the remuneration of the Liquidation for the period 22 August 2018 to 16 November 2018, calculated at hourly
rates as detailed in the Initial Remuneration Notice dated 12 July 2018, is determined in the sum of $193,486,
exclusive of GST.”

3. 181105-Remuneration Report-CH

2

We will withdraw funds from the administration account in respect of the Liquidators’ remuneration immediately
upon approval if funds are available. If funds are not available, we will withdraw funds progressively over time as
funds become available.
The below table sets out the time charged to each major task area by staff members working on the Liquidation
for the period 22 August 2018 to 16 November 2018, which is the basis of Resolution 1. More detailed descriptions
of the tasks performed within each task area, matching the amounts below, are contained further below.
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Resolution 1: from 22 August 2018 to 16 November 2018

Resolution 1 - Liquidators fees for the period from 22 August 2018 to 16 November 2018
Assets
$/hour Total (hrs)

Creditors

Employees

Investigation

Trade On

Total ($)

(hrs)

($)

(hrs)

($)

(hrs)

($)

(hrs)

($)

14,364.00

2.3

1,449.00

2.0

1,260.00

0.3

189.00

9.9

6,237.00

Position

Rob Kirman

Partner

630

22.8

Rob Brauer

Partner

630

0.3

189.00

-

-

-

-

-

-

-

Employee 1

Senior Manager

490

8.9

4,361.00

-

-

-

-

-

-

-

Employee 2

Senior Manager

490

119.8

58,702.00

35.4

17,346.00

43.4

21,266.00

3.2

1,568.00

18.9

9,261.00

2.0

Employee 3

Manager 1

460

116.7

53,682.00

47.9

22,034.00

6.5

2,990.00

14.1

6,486.00

26.6

12,236.00

3.5

Employee 4

Assistant Manager

420

53.3

22,386.00

10.2

4,284.00

9.1

3,822.00

6.1

2,562.00

2.9

1,218.00

18.2

7,644.00

Employee 5

Assistant Manager

420

3.4

1,428.00

-

-

3.4

1,428.00

-

-

-

Employee 6

Assistant Manager

420

1.0

420.00

-

-

-

-

-

-

1.0

Employee 7

Client Admin/Prac Serv-Level 2

420

0.1

42.00

-

-

-

-

-

-

-

-

0.1

42.00

Employee 8

Client Admin/Prac Serv-Level 3

330

10.2

3,366.00

-

-

-

-

-

-

-

-

7.8

2,574.00

Employee 9

Client Admin/Prac Serv-Level 3

330

1.0

330.00

Employee 10 Accountant

300

109.2

32,760.00

5.2

1,560.00

Employee 11 Undergraduate 1

180

6.2

1,116.00

0.2

36.00

Employee 12 Client Admin/Prac Serv-Level 4

170

2.0

340.00

Total (ex GST)
Average hourly rate

454.9 193,486.00

-

-

101.2

46,709.00

425.34
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461.55

38.4

11,520.00

23.2

6,960.00

0.4

(hrs)

($)

-

-

8.3

5,229.00

-

-

-

0.3

189.00

-

-

-

8.9

4,361.00

980.00

16.9

8,281.00

1,610.00

18.1

8,326.00

6.8

2,856.00

420.00

120.00

(hrs)

Administration

Employee

($)

-

-

-

-

-

-

-

-

2.4

792.00

0.8

264.00

0.2

66.00

16.0

4,800.00

26.0

7,800.00
1,080.00

-

-

-

-

-

-

-

-

6.0

-

-

-

-

-

-

-

-

2.0

340.00

95.9

39,320.00

102.8

42,286.00
411.34

46.9

17,765.00

59.7

378.78

29,492.00
494.00

4

48.4

17,914.00
370.12

410.01

The below table sets out a detailed description of work undertaken on the Liquidation for the period 22 August 2018
to 16 November 2018, which is the basis of Resolution 1.
Resolution 1: from 22 August 2018 to 16 November 2018

Task Area

General Description

Includes

Assets
101.2 hours
$46,709.00

Plant and Equipment

Liaising with valuers, auctioneers and
interested parties in relation to the sale of
plant and equipment
Identifying, locating and securing all plant
and equipment to appropriate locations
Review and reconcile asset listings
Develop optimal auction realisation strategy
and obtain secured creditor approval
Review and approve auction marketing
material
Determine auction reserve strategies
Facilitate the transfers of motor vehicle
ownership
Consider and reject/progress unsolicited
offers to purchase assets based on
commerciality
Liaise with property lessors to maintain
current arrangements
Facilitate collection of third party owned P&E
Liaise with auctioneer regarding referred or
unsold assets and negotiate best possible
outcomes.
Receipt and reconcile net proceeds of sale of
plant and equipment at auction

Assets subject to specific
charges and security
interests

Liaise with secured creditors in relation to
realisation strategy and approval thereof
Account to secured creditors with regard to
security interests
Arranging discharge of PPS registrations
Disclaiming plant and equipment
registrations as necessary

Debtors & retentions

Correspond with debtors in relation to
outstanding invoices
Tracking debtor receipts and reconciling
individual accounts
Liaise with retention holders and reviewing
project milestone achievements
Negotiate commercial and or early release of
retentions where possible
Claiming, reconciling and accounting for
retention payments
Assess likelihood of recovery and
cost/benefit to creditors on an individual
basis

Other Assets

Identify and seek to realise other assets,
including bank guarantees, insurance and
WorkCover refunds.
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Task Area

Creditors
102.8 hours
$42,286.00

Employees
46.9 hours
$17,765.00

General Description

Includes

Leasing

Liaise with owners/lessors in relation to asset
sales and vacation of properties, and provide
regular updates to landlords in relation to
progress
Agree timing and practicalities of asset
realisation strategy with landlords
Oversee clean-up of leased properties in
preparation for exit
Disclaim leases

Creditor Enquiries, Requests
& Directions

Prepare initial liquidation notifications and
correspondence to creditors and their
representatives
Receive and respond to creditor enquiries
and provide updates as necessary
Consider reasonableness of creditor requests
Compile information requested by creditors
Obtain legal advice on requests from
creditors for information and documents as
necessary

Retention of Title (ROT)
Claims

Review and adjudicate a material ROT claim
Correspond with ROT claimant and review
historical records and correspondence in
relation to the claim made
Reconstruct accounting of claimant inputs
into pre and post appointment project works
Obtain legal advice with respect to the
merits and likelihood of success in the event
of court proceedings
Negotiate a commercial settlement and
resolve material ROT claim.

Secured creditor reporting

Prepare regular updates and reports to
secured creditors in respect of the sale of
secured property
Respond to secured creditor’s queries
Account to and make payment to secured
creditors

Creditor reports

Prepare Statutory Report by Liquidator,
including remuneration report and statutory
notices

Deal with proofs of debt
(POD)

Receive and collate PODs from claimants
and enter into accounting system

Employee queries

Receive and follow up employee enquiries
with regard to entitlements
Prepare letters to employees advising of
their entitlements and options available with
regard to recovery of unpaid entitlements
Prepare correspondence in response to
employee queries
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Task Area

General Description

Includes

Fair Entitlements Guarantee
(FEG)

Complete FEG questionnaires
Prepare verification spreadsheet
Correspond with FEG in relation to employee
claims made
Correspond with FEG in relation to
adjudication of entitlements and
discrepancies with company records

Calculation of entitlements

Calculate employee entitlements with regard
given to contracts of employment and
applicable awards and legislation
Review employee files and company’s books
and records
Reconcile superannuation accounts and
calculate amounts owed
Prepare and lodge Superannuation
Guarantee Statements with the Australian
Taxation Office (ATO) to register the claim
for superannuation
Liaise with lawyers regarding entitlements
and previous isolated instances of
employment transfer
Preparation and distribution of employee
entitlement worksheets
Liaising with employees concerning
entitlements worksheets and resolving any
variances and/or disputes
Undertake preliminary assessment of
potential return to employees

Workers compensation
claims

Review insurance policies
Deal with pre and post-appointment refunds
Correspond with insurer regarding recovery
of available refunds

Other employee issues

Correspond with Construction Industry Long
Service Leave scheme
Correspond with Centrelink in relation to
employee separation certificates
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Task Area

General Description

Includes

Investigation
59.7 hours
$29,492.00

Conduct investigations

Secure company books and records post
business closure
Liaise with accounting system provider in
order to secure access to financial data
Review company’s books and records
Prepare comparative financial statements
Collate and review specific volumes of
company correspondence in relation to
potential liquidator recoveries
Review specific transactions and liaise with
directors regarding those transactions
Identifying voidable transactions and
collating evidence to support claims
Interim analysis of potential insolvent trading
claims against Directors and Former
Directors, and possible capacity to pay
Conducting formal interviews with the
Director and Former Director (and their legal
representatives) in relation to various aspects
of Marine and Civil to assist with liquidator
investigations
Various written and verbal communications
with officials of the company and third
parties in relation to (i) company records,
and (ii) specific information as to historical
events and transactions
Liaise with lawyers and prepare briefs in
respect of potential liquidator claims and
recoveries
Preparation of third party correspondence in
relation to specific queries and document
production
Consideration given to exercising powers of
examination and information production to
further investigations into company affairs

Trade On
48.4 hours
$17,914.00

Trade On Management

Liaise with suppliers with regard to finalising
trading accounts and receipt and payment of
final invoices
Liaise with management and staff in relation
to finalising trading matters and invoicing
Prepare and authorise receipt and payment
vouchers in relation to trading receipts and
payments and finalisation of trading
liabilities
Liaise with superannuation funds regarding
contributions for the trading period
Liaise with OSR regarding payroll tax issues
and final reconciliations
Review and authorise final payroll payments
and trading period accruals
Follow up suppliers for final invoices to assist
final trading position assessment
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Task Area

Administration
95.9 hours
$39,320.00

General Description

Includes

Process receipts and
payments

Enter receipts and payments into accounting
system
Approve and process payment of postappointment expenses

Prepare budgets and
financial reports

Monitor cash flow as necessary
Prepare financial analysis, including trading
profit/loss statement, trading position
statement and overall estimated outcome
statement
Evaluate cash and trading position on
regular basis

Unwinding trading position

Unwind trading position
Close purchase orders and tracking receipt
of invoices from suppliers
Contact trading debtors to close accounts
and remit balances owed
Liaising with statutory authorities to finalising
trading liabilities

Document maintenance/file
review/checklist

Maintain physical and electronic engagement
file
Monitor and update MYOB and other
checklists

Insurance

Identify potential issues requiring attention
of insurance specialists
Correspond with insurer regarding ongoing
insurance options and requirements
Review pre-appointment insurance policies
and extent of cover, including D&O terms
and conditions
Obtain legal advice in relation to terms and
conditions of expired D&O policy
Correspond with previous brokers
Liaise with insurers during the sale of
equipment and arrange refunds for pre-paid
premiums
Finalise insurance requirements, including
run-off cover as applicable

Bank account
administration

Request bank statements for investigation
purposes
Perform bank account reconciliations
Correspond with bank regarding specific
transfers and transactions
Process receipts and payments in accounting
system
Maintain accounts and regular reconciliations

ASIC forms

Prepare and lodge ASIC forms in relation to
the transition from Administration to
Liquidation
Correspond with ASIC regarding statutory
forms and lodgement thereof
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Task Area

General Description

Includes

ATO and other statutory
reporting

Notify of appointment and transition from
Administrator to Liquidator
Liaise with ATO in relation to BAS stationary
and PAYG withholding reporting

Planning/Review

Regularly discuss the status of the
liquidation, strategy implementation with
regard to investigations, Liquidator
recoveries and overall priorities

Books and records /
storage

Catalogue and transport company records to
office and/or storage as necessary
Deal with records in storage
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Prospective remuneration
We will request that the following resolution be passed to approve our prospective remuneration. Details to support
these resolution are included further below.
Prospective remuneration resolution(s)

Appointment Type

Resolution 2 :17 November 2018 – 31 March 2019

Amount (ex GST)

Liquidation

Total Prospective remuneration resolution

$90,215.00
$90,215.00

Resolution 2: from 17 November 2018 to 31 March 2019

“That the future remuneration of the Liquidators from 17 November 2018 to 31 March 2019 is determined at a sum
equal to the cost of time spent by the Liquidators and their partners and staff, calculated at the hourly rates as
detailed in the Initial Remuneration Notice dated 12 July 2018, up to a capped amount of $90,215, exclusive of
GST.”
We will withdraw funds from the administration account in respect of the Liquidators’ remuneration progressively
over time as funds become available and only once it is incurred.
The below table sets out the expected costs and a detailed description of the work by task area to be undertaken
on the Liquidation for the period 17 November 2018 to 31 March 2019, which is the basis of Resolution 2.
Resolution 2: from 17 November 2018 to 31 March 2019
Task Area

General Description

Includes

Assets
$9,925.00

Debtors

Finalise remaining debtor and retention
collections, and negotiate commercial
recoveries as necessary
Receipt and recalculate final payments and
accounts
Liaise with debt collectors and lawyers as
necessary
Review and consider collectability of related
party loan accounts
Finalise remaining MRWA claim and receipt
payment

Other Assets

Realise remaining other assets
Obtain final proceeds from auctioneer in
relation to assets scheduled for collection
Final reconciliation of auction proceeds and
costs

Leasing

Finalise removal of remaining assets from
leased Wattleup property
Prepare property for exit and disclaim
Wattleup property

Creditor Enquiries, Requests
& Directions

Receive and respond to creditor enquiries
and provide updates as necessary
Consider reasonableness of creditor requests
Obtain legal advice on requests from
creditors for information, documents or a
report, as necessary
Document reasons for not complying with
requests or directions, as necessary
Compile information requested by creditors

Creditors
$20,740.00
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Task Area

Employees
$15,030.00

Investigation
$35,160.00

General Description

Includes

Retention of Title (ROT)
Claims

Final execution of settlement deed and
payment of settlement funds in relation to
ROT claim on foot

Secured creditor reporting

Prepare reports to secured creditor as
necessary, and confirm release of security

Creditor reports

Prepare and issue Statutory Report by
Liquidator, including notices and
Remuneration Report

Deal with proofs of debt
(POD)

Receive PODs from claimants and enter into
accounting system as necessary

Proposals to Creditors

Prepare proposal notices and forward notice
of proposal to all known creditors
Review votes and determine outcome of
proposal
Prepare and lodge proposal outcome with
ASIC

Employee queries

Receive and follow up employee enquiries
with regards to entitlements
Prepare letters to employees advising of
their entitlements and in response to
employee’s queries
Correspond with employees with regards to
residual claims post FEG payment

Fair Entitlements Guarantee
(FEG)

Correspond with FEG
Complete FEG questionnaires
Correspond in relation to adjudication of
entitlement, discrepancies and payment
Collate and reconcile payments and residual
employee claims and enter into accounting
system.

Conduct investigations

Review company’s books and records
Prepare comparative financial statements
Complete review and investigation of specific
transactions and liaise with Directors and
Former Director regarding transactions
Finalise review of liquidator claims and
quantify value of claim on a detailed basis
Determine further investigation requirements
with consideration given to possible
defences available to parties subject to
potential liquidator claims
Liaise directly with parties subject to
potential liquidator claims and assess ability
to meet claim brought and/or enter
settlement discussions
Collate and finalise supporting briefs for
liquidator claim worthy of further action
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Task Area

Administration
$9,360.00

General Description

Includes

Examinations

Consider requirement for and utility of public
examinations of company officers and
relevant third parties to further investigations
into the affairs of Marine & Civil and
identified potential liquidator recoveries, and
if deemed necessary:

Prepare brief to lawyer

Attend at examination

Review examination transcripts

Liaise with lawyer(s) regarding outcome
of examinations and further actions
available

Litigation/Recoveries

Prepare brief to lawyers
Liaise with lawyers regarding status of claim
and litigation prospects
Prepare and issue demand correspondence
as necessary

ASIC reporting

Prepare report to ASIC under s533
Liaise with ASIC as necessary

Document maintenance/file
review/checklist

Conduct six monthly file reviews
Maintain physical and electronic engagement
file
Update checklists

Insurance

Finalise insurance requirements post vacation
of Wattleup property

Bank account
administration

Request bank statements as necessary
Perform regular bank account reconciliations
Correspond with bank regarding specific
transfers and transactions as necessary
Attend to receipts and payments of the
liquidation as necessary

ASIC forms

Prepare and lodge ASIC forms as required
Correspond with ASIC regarding statutory
forms and lodgement thereof

ATO and other statutory
reporting

Prepare quarterly BAS and perform
associated reconciliation
Follow up, review and consider FOI
information requested of ATO

Planning/Review

Regularly discuss the status of the
liquidation, strategy implementation with
regard to investigations, Liquidator
recoveries and overall priorities

Books and records /
storage

Deal with records in storage and
requirement to access as necessary

Total
$90,215.00
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Estimated future remuneration
In preparing this report, our prospective remuneration approval is our best estimate at what we believe the
Liquidation will cost up to 31 March 2019. The Liquidator will likely seek further remuneration from creditors post
31 March 2019 for the subsequent period to completion of the Liquidation. In respect of the prospective
remuneration approval, key tasks to be undertaken are:


finalise debtor and retention collections and realisation of any other assets of Marine & Civil;



further investigations in relation to liquidator recoveries;



obtain, review and consider identified information gaps in order to assess liquidator claims and their prospect
of success;



if required, consider and exercise formal powers to obtain identified information; and



form a detailed view as to the estimated return to creditors in the liquidation of Marine & Civil with
consideration given to the quantum and likely recoverability of liquidator claims.

Total remuneration reconciliation
At this point in time we estimate that the total remuneration for the Liquidation and previous Voluntary
Administration will be $606,404.20 (GST exclusive) for the period to 31 March 2019, as shown in the table below.
Total remuneration for the liquidation of Marine & Civil for the period to 31 march 2019, and furthermore to
completion of the liquidation is subject to the following variables, which may have a significant effect on the estimate
and that future fee estimates to completion, we are unable to determine as yet:


unforeseen legal disputes arising from loan account and retention collection actions;



delay and limited cooperation from company officers and third parties with regard to information and
document production requests;



protracted and complex investigations; and



protracted legal proceedings with regard to liquidator recoveries.

Amount (ex
GST)

Remuneration type
Past remuneration approved (refer to section 2)

Amount (ex
GST)
$322,703.20

Current remuneration approval being sought:
Retrospective remuneration approval (refer to section 3.1)
Prospective remuneration approval (refer to section 3.2 & 3.3)
Estimated remuneration to 31 March 2019

$193,486.00
$90,215.00

$283,701.00
$606,404.20

We have provided an explanation of the tasks that remain to be completed, including our estimate costs to
complete those tasks, to support our current remuneration approval request, at section 3.2 of this report.
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Likely impact on dividends
It is both reasonable and appropriate for a professional service provider to be remunerated for their services. An
external administrator is entitled to be remunerated for necessary work that is reasonably performed. That work
generates any funds that may be recovered for the benefit of creditors and other stakeholders.
The impact of the approval of the external administrator’s remuneration is that the remuneration will then be paid
if sufficient funds are generated to enable it to be paid. The remuneration will be paid from those funds that are
generated prior to the payment of most other stakeholders in the external administration. It is noted that no
funds would be available for any stakeholder without the work necessarily undertaken by the external
administrator.
If a dividend or distribution is to be paid to stakeholders, there is also necessary work that must be undertaken by
the external administrator to properly adjudicate on claims and distribute any available funds.
At this stage, the level of return to any class of creditors is uncertain due to the ongoing investigations and potential
recoveries being sought for potential voidable transactions, insolvent trading and other potential claims against
directors. These recoveries will have a material impact on the amount of funds available for distribution to creditors.
This position will become clear in coming months and will be subject of further reporting to creditors in due course.

Disbursements
Disbursements are divided into three types:


Externally provided professional services - these are recovered at cost. An example of an externally
provided professional service disbursement is legal fees.



Externally provided non-professional costs - these are recovered at cost. Examples of externally provided
non-professional costs are travel, accommodation and search fees.



Internal disbursements such as photocopying, printing and postage. These disbursements, if charged to
the Liquidation, would generally be charged at cost; though some expenses such as telephone calls,
photocopying, printing and data storage, may be charged at a rate which recoups both variable and fixed
costs. The recovery of these costs must be on a reasonable commercial basis. Details of the basis of
recovery of each of these costs is discussed below.

We have undertaken a proper assessment of disbursements claimed for the Liquidation, in accordance with the law
and applicable professional standards. We are satisfied that the disbursements claimed are necessary and proper.

Internal disbursements
Internal disbursements are paid for by McGrathNicol and are recovered from the Liquidators’ bank account.
Creditors are only required to approve these types of disbursements where there is an element of profit or advantage
to the External Administrator or a related party of the External Administrator.
Internal disbursements with no element of profit or advantage
The following internal disbursements have no element of profit or advantage. Details are provided to account to
creditors, including the basis of charging for these types of disbursements. Creditors are entitled to question the
incurring of the disbursements and can challenge the disbursements in Court. These amounts will be reimbursed
to McGrathNicol at cost from the Liquidators’ bank account:
Internal disbursements at cost for the period 22 August 2018 to 16
November 2018
Postage

Amount ($)
(GST exclusive)
$83.64

Stationery and other incidental disbursements
Searches

$2,125.90
$436.37
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Internal disbursements at cost for the period 22 August 2018 to 16
November 2018

Amount ($)
(GST exclusive)

Staff vehicle use ($0.63 per km)**

$25.16

Total

$2,671.07

* Payable when partners or staff are required for business purposes to stay away from their usual place of residence
overnight.
** These rates are deemed reasonable by the Australian Taxation Office.
Future disbursements provided by McGrathNicol will be charged to the external administration on the following
basis:

Disbursement type

Rate
(GST exclusive)

Externally provided professional services

At cost

Externally provided non-professional services

At cost

Internal disbursements at cost
Postage

At cost

Stationery and other incidental disbursements

At cost

Telephony – mobile, fixed line and conference calls

At cost

Searches

At cost

Advertising

At cost

Courier

At cost

Staff per diem travel allowance*

$89.00 per day**

Staff vehicle use

$0.63 per km**

Internal disbursements that may have an element of profit or advantage
Data hosting – data loading & processing fee

$50-$100 per gigabyte (GB)***

Data hosting – monthly hosting fee (for matters where
data is required to be hosted online for more than 1
month)

Standard monthly hosting fee of $2,000
per month (for up to 500GB of
information loaded) plus $2,000 per
month for every additional 500GB block
over and above 500GB

Printing – black and white

$0.09 per page

Printing – Colour

$0.28 per page

* Payable when partners or staff are required for business purposes to stay away from their usual place of residence
overnight.
** These rates are deemed reasonable by the Australian Taxation Office.
*** Depending on volume of data to be hosted.

Summary of receipts and payments
A summary of the receipts and payments for the Liquidation for the period 21 August 2018 to 16 November 2018
is included at Schedule A to this report.
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Queries
If you have any queries regarding the information in this report, please contact Amber Andre on (08) 6363 7665.
You can also access information that may assist you on the following websites:


ARITA at www.arita.com.au/creditors



ASIC at www.asic.gov.au (search for “fees of insolvency practitioner”).

Dated: 21 November 2018

Rob Kirman

Liquidator
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Schedule A – Summary of receipts and payments
Marine & Civil - Receipts and Payments as at 20 November 2018
$
Receipts
Cash at bank

132,292

Pre-appoitnment debtors

654,791

Interest

1,742

Loan recovery

245,469

Plant & equipment

1,724,576

Retentions

43,834

Administrators sales

237,020

Insurance refunds

57,045

Total receipts

3,096,768

Payments
Advertising

(9,754)

Distribution to NAB

(623,948)

Legal fees

(96,217)

Petitioning creditor costs

(9,847)

Property costs

(64,968)

Plant & equipment realisation costs

(126,404)

Trading costs (including GST)

(389,439)

Voluntary Administrators' fees

(354,596)

Voluntary Administrators' disbursements

(3,226)

Other costs

(745)

Total payments

(1,679,143)

Cash at bank

1,417,625
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Marine & Civil Pty Ltd (In Liquidation)
ACN 147 854 635
(Marine & Civil)
Notice of Proposal to Creditors

Proposal for creditor approval
That the remuneration of the Liquidation for the period 22 August 2018 to 16 November 2018, calculated at hourly
rates as detailed in the Initial Remuneration Notice dated 12 July 2018, is determined in the sum of $193,486,
exclusive of GST.
Reasons for the proposal and the likely impact it will have on creditors if it is passed
The Liquidators are entitled to be remunerated for the work undertaken by us, our partners and our staff. We
consider that the method of this approval by a proposal, rather than incurring the costs of convening a meeting of
creditors will achieve the dual aims of:


allowing creditors to properly consider detailed information regarding the remuneration that we request
they approve; and



minimise the costs of the consideration and approval process, with the aim of maximising the potential
return to creditors from the Liquidation.

If the resolution is passed, the Liquidators will rely on the resolution to pay the approved remuneration (or a lesser
amount if there are insufficient funds available) from the bank account maintained by the Liquidators.
Vote on proposal
Creditors have the option of approving, not approving or objecting to the proposal being resolved without a
meeting of creditors. If more than 25% of responding creditors object to the proposal being resolved without a
meeting of creditors, a meeting of creditors would be required to be convened to pass the resolution.
Please select the appropriate Yes, No or Object box referred to below:
Yes

󠆤

I approve the proposal.

No

󠆤

I do not approve the proposal.

Object

󠆤

I object to the proposal being resolved without a meeting of creditors.

Your claim against Marine & Civil must be admitted for the purposes of voting by the Liquidators for your vote to
count. Please select the option that applies:
󠆤

I have previously submitted a proof of debt form and supporting documents.

󠆤

I have enclosed a proof of debt form and supporting documents with this proposal form.

Creditor details
Name of creditor: _______________________________________________ ACN/ABN (if applicable): ______________________
󠆤

I am not a related creditor of Marine & Civil.

󠆤

I am a related creditor of Marine & Civil, relationship:

.

Address: ___________________________________________________________________________________________________________________
Name of creditor/authorised person: __________________________________________

1

Signature: ____________________________________

Date: _____________________

Please complete this document and return it with any supporting documents by no later than 13 December 2018
for your vote to be counted, by email to aandre@mcgrathnicol.com.
Completed forms may also be sent by mail to GPO Box 9986, Perth WA 6848, although you should ensure this is
sent with sufficient time to arrive by the date the vote closes.
If you have any queries, please contact Amber Andre on (08) 6363 7665.
Dated: 21 November 2018
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Marine & Civil Pty Ltd (In Liquidation)
ACN 147 854 635
(Marine & Civil)
Notice of Proposal to Creditors

Proposal for creditor approval
That the future remuneration of the Liquidators from 17 November 2018 to 31 March 2019 is determined at a sum
equal to the cost of time spent by the Liquidators and their partners and staff, calculated at the hourly rates as
detailed in the Initial Remuneration Notice dated 12 July 2018, up to a capped amount of $90,215, exclusive of GST.
Reasons for the proposal and the likely impact it will have on creditors if it is passed
Remuneration: The Liquidators are entitled to be remunerated for the work undertaken by us, our partners and our
staff. We consider that the method of this approval by a proposal, rather than incurring the costs of convening a
meeting of creditors will achieve the dual aims of:


allowing creditors to properly consider detailed information regarding the remuneration that we request
they approve; and



minimise the costs of the consideration and approval process, with the aim of maximising the potential
return to creditors from the Court Liquidation.

If the resolution is passed, the Liquidators will rely on the resolution to pay the approved remuneration (or a lesser
amount if there are insufficient funds available) from the bank account maintained by the Liquidators.
Vote on proposal
Creditors have the option of approving, not approving or objecting to the proposal being resolved without a
meeting of creditors. If more than 25% of responding creditors object to the proposal being resolved without a
meeting of creditors, a meeting of creditors would be required to be convened to pass the resolution.
Please select the appropriate Yes, No or Object box referred to below:
Yes

󠆤

I approve the proposal.

No

󠆤

I do not approve the proposal.

Object

󠆤

I object to the proposal being resolved without a meeting of creditors.

Your claim against Marine & Civil must be admitted for the purposes of voting by the Liquidators for your vote to
count. Please select the option that applies:
󠆤

I have previously submitted a proof of debt form and supporting documents.

󠆤

I have enclosed a proof of debt form and supporting documents with this proposal form.

Creditor details
Name of creditor: _______________________________________________ ACN/ABN (if applicable): ______________________
󠆤

I am not a related creditor of Marine & Civil.

󠆤

I am a related creditor of Marine & Civil, relationship:

.

Address: ___________________________________________________________________________________________________________________
Name of creditor/authorised person: __________________________________________

1

Signature: ____________________________________

Date: _____________________

Please complete this document and return it with any supporting documents by no later than 13 December 2018
for your vote to be counted, by email to aandre@mcgrathnicol.com.
Completed forms may also be sent by mail to GPO Box 9986, Perth WA 6848, although you should ensure this is
sent with sufficient time to arrive by the date the vote closes.
If you have any queries, please contact Amber Andre on (08) 6363 7665.
Dated: 21 November 2018
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Marine & Civil Pty Ltd (In Liquidation)
ACN 147 854 635
(Marine & Civil)
Notice of Proposal to Creditors

Proposal for creditor approval
That the books and records of Marine & Civil may be destroyed following the deregistration of Marine & Civil,
subject to the consent of the Australian Securities & Investments Commission being obtained.
Reasons for the proposal and the likely impact it will have on creditors if it is passed
Destruction of records: In the absence of a resolution of the type proposed, the Liquidators would be required to
retain and store the records of Marine & Civil for 5 years. There are material costs associated with this storage. It is
the view of the Liquidators that incurrence of these costs is not in the best interests of creditors as it will diminish
the available funds.
If the resolution is passed, the Liquidators will rely on the resolution in support of an application to ASIC for the
destruction of the records of Marine & Civil. If that approval is granted by ASIC, the Liquidators would then be
entitled to destroy the records of Marine & Civil within the period allowed by ASIC.
Vote on proposal
Creditors have the option of approving, not approving or objecting to the proposal being resolved without a
meeting of creditors. If more than 25% of responding creditors object to the proposal being resolved without a
meeting of creditors, a meeting of creditors would be required to be convened to pass the resolution.
Please select the appropriate Yes, No or Object box referred to below:
Yes

󠆤

I approve the proposal.

No

󠆤

I do not approve the proposal.

Object

󠆤

I object to the proposal being resolved without a meeting of creditors.

Your claim against Marine & Civil must be admitted for the purposes of voting by the Liquidators for your vote to
count. Please select the option that applies:
󠆤

I have previously submitted a proof of debt form and supporting documents.

󠆤

I have enclosed a proof of debt form and supporting documents with this proposal form.

Creditor details
Name of creditor: _______________________________________________ ACN/ABN (if applicable): ______________________
󠆤

I am not a related creditor of Marine & Civil.

󠆤

I am a related creditor of Marine & Civil, relationship:

.

Address: ___________________________________________________________________________________________________________________
Name of creditor/authorised person: __________________________________________
Signature: ____________________________________

Date: _____________________

Please complete this document and return it with any supporting documents by no later than 13 December 2018
for your vote to be counted, by email to aandre@mcgrathnicol.com.
1

Completed forms may also be sent by mail to GPO Box 9986, Perth WA 6848, although you should ensure this is
sent with sufficient time to arrive by the date the vote closes.
If you have any queries, please contact Amber Andre on (08) 6363 7665.
Dated: 21 November 2018
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Information sheet: Proposals without meetings
You may be a creditor in a liquidation, voluntary administration or deed of company arrangement
(collectively referred to as an external administration).
You have been asked by the liquidator, voluntary administrator or deed administrator (collectively
referred to as an external administrator) to consider passing a proposal without a meeting.
This information sheet is to assist you with understanding what a proposal without a meeting is and
what your rights as a creditor are.

What is a proposal without a meeting?
Meetings of creditors were previously the only way that external administrators could obtain the views
of the body of creditors. However, meetings can be very expensive to hold.
A proposal without a meeting is a cost effective way for the external administrator to obtain the consent
of creditors to a particular course of action.

What types of proposals can be put to creditors?
The external administrator is able to put a range of proposals to creditors by giving notice in writing to
the creditors. There is a restriction under the law that each notice can only contain a single proposal.
However, the external administrator can send more than one notice at any single time.

What information must the notice contain?
The notice must:
•
•

•

include a statement of the reasons for the proposal and the likely impact it will have on creditors
if it is passed
invite the creditor to either:
o vote yes or no to the proposal, or
o object to the proposal being resolved without a meeting, and
specify a period of at least 15 business days for replies to be received by the external
administrator.

If you wish to vote or object, you will also need to lodge a Proof of Debt (POD) to substantiate your
claim in the external administration. The external administrator will provide you with a POD to complete.
You should ensure that you also provide documentation to support your claim.
If you have already lodged a POD in this external administration, you do not need to lodge another one.
The external administrator must also provide you with enough information for you to be able to make an
informed decision on how to cast your vote on the proposal. With some types of proposals, the law or
ARITA’s Code of Professional Practice sets requirements for the information that you must be provided.

ARITA
ACN 002 472 362

Level 5, 191 Clarence Street, Sydney NSW 2000 Australia | GPO Box 4340, Sydney NSW 2001
t +61 2 8004 4344 | e admin@arita.com.au | arita.com.au
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For example, if the external administrator is asking you to approve remuneration, you will be provided
with a Remuneration Approval Report, which will provide you with detailed information about how the
external administrator’s remuneration for undertaking the external administration has been calculated.

What are your options if you are asked to vote on a proposal without a meeting?
You can choose to vote yes, no or object to the proposal being resolved without a meeting.

How is a resolution passed?
A resolution will be passed if more than 50% in number and 50% in value (of those creditors who did
vote) voted in favour of the proposal, but only so long as not more than 25% in value objected to the
proposal being resolved without a meeting.

What happens if the proposal doesn’t pass?
If the proposal doesn’t pass and an objection is not received, the external administrator can choose to
amend the proposal and ask creditors to consider it again or the external administrator can choose to
hold a meeting of creditors to consider the proposal.
The external administrator may also be able to go to Court to seek approval.

What happens if I object to the proposal being resolved without a meeting?
If more than 25% in value of creditors responding to the proposal object to the proposal being resolved
without a meeting, the proposal will not pass even if the required majority vote yes. The external
administrator will also be unable to put the proposal to creditors again without a meeting.
You should be aware that if you choose to object, there will be additional costs associated with
convening a meeting of creditors or the external administrator seeking the approval of the Court. This
cost will normally be paid from the available assets in the external administration.
This is an important power and you should ensure that it is used appropriately.

Where can I get more information?
The Australian Restructuring Insolvency and Turnaround Association (ARITA) provides information to
assist creditors with understanding external administrations and insolvency.
This information is available from ARITA’s website at artia.com.au/creditors.
ASIC also provides information sheets on a range of insolvency topics. These information sheets can
be accessed on ASIC’s website at asic.gov.au (search for “insolvency information sheets”).
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Creditor Information Sheet
Offences, Recoverable Transactions and
Insolvent Trading
Offences
A summary of offences under the Corporations Act that may be identified by the administrator:
180

Failure by company officers to exercise a reasonable degree of care and diligence in the exercise
of their powers and the discharge of their duties.
Failure to act in good faith.
Making improper use of their position as an officer or employee, to gain, directly or indirectly, an
advantage.
Making improper use of information acquired by virtue of the officer’s position.
Reckless or intentional dishonesty in failing to exercise duties in good faith for a proper purpose.
Use of position or information dishonestly to gain advantage or cause detriment. This can be a
criminal offence.
Performing or exercising a function or power as an officer while a company is under administration.
Contravening a court order against taking part in the management of a corporation.
Taking part in the management of corporation while being an insolvent, for example, while
bankrupt.
Acting as a director or promoter or taking part in the management of a company within five years
after conviction or imprisonment for various offences.
Dishonest failure to observe requirements on making loans to directors or related companies.
Paying dividends except out of profits.
Failure to keep proper accounting records.
Obstruction of an auditor.
Failure to comply with requirements for the preparation of financial statements.
Unauthorised dealing with company's property during administration.
Failure by directors to assist administrator, deliver records and provide information.
Failure to deliver up books and records to the administrator.
Failure to disclose property, concealed or removed property, concealed a debt due to the
company, altered books of the company, fraudulently obtained credit on behalf of the company,
material omission from Report as to Affairs or false representation to creditors.

181
182
183
184

198G
206A
206A, B
206A, B
209(3)
254T
286
312
314-7
437D(5)
438B(4)
438C(5)
590

Recoverable Transactions
Preferences
A preference is a transaction, such as a payment by the company to a creditor, in which the creditor receiving the
payment is preferred over the general body of creditors. The relevant period for the payment commences six
months before the commencement of the liquidation. The company must have been insolvent at the time of the
transaction, or become insolvent because of the transaction.
Where a creditor receives a preference, the payment is voidable as against a liquidator and is liable to be paid back
to the liquidator subject to the creditor being able to successfully maintain any of the defences available to the
creditor under the Corporations Act.

Uncommercial Transaction
An uncommercial transaction is one that it may be expected that a reasonable person in the company's
circumstances would not have entered into, having regard to:
•
•
•

the benefit or detriment to the company;
the respective benefits to other parties; and,
any other relevant matter.

AUSTRALIAN RESTRUCTURING INSOLVENCY & TURNAROUND ASSOCIATION

To be voidable, an uncommercial transaction must have occurred during the two years before the liquidation.
However, if a related entity is a party to the transaction, the period is four years and if the intention of the
transaction is to defeat creditors, the period is ten years.
The company must have been insolvent at the time of the transaction, or become insolvent because of the
transaction.

Unfair Loan
A loan is unfair if and only if the interest was extortionate when the loan was made or has since become
extortionate. There is no time limit on unfair loans – they only must be entered into before the winding up began.

Arrangements to avoid employee entitlements
If an employee suffers loss because a person (including a director) enters into an arrangement or transaction to
avoid the payment of employee entitlements, the liquidator or the employee may seek to recover compensation
from that person. It will only be necessary to satisfy the court that there was a breach on the balance of
probabilities. There is no time limit on when the transaction occurred.

Unreasonable payments to directors
Liquidators have the power to reclaim ‘unreasonable payments’ made to directors by companies prior to liquidation.
The provision relates to payments made to or on behalf of a director or close associate of a director. The
transaction must have been unreasonable, and have been entered into during the 4 years leading up to a
company's liquidation, regardless of its solvency at the time the transaction occurred.

Voidable charges
Certain charges over company property are voidable by a liquidator:
•
•
•

circulating security interest created within six months of the liquidation, unless it secures a subsequent
advance;
unregistered security interests;
security interests in favour of related parties who attempt to enforce the security within six months of its
creation.

Insolvent trading
In the following circumstances, directors may be personally liable for insolvent trading by the company:
•
•
•
•
•

a person is a director at the time a company incurs a debt;
the company is insolvent at the time of incurring the debt or becomes insolvent because of incurring the debt;
at the time the debt was incurred, there were reasonable grounds to suspect that the company was insolvent;
the director was aware such grounds for suspicion existed; and
a reasonable person in a like position would have been so aware.

The law provides that the liquidator, and in certain circumstances the creditor who suffered the loss, may recover
from the director, an amount equal to the loss or damage suffered. Similar provisions exist to pursue holding
companies for debts incurred by their subsidiaries.
A defence is available under the law where the director can establish:
•
•
•

there were reasonable grounds to expect that the company was solvent and they did so expect;
they did not take part in management for illness or some other good reason; or
they took all reasonable steps to prevent the company incurring the debt.

The proceeds of any recovery for insolvent trading by a liquidator are available for distribution to the unsecured
creditors before the secured creditors.

Important note: This information sheet contains a summary of basic information on the topic. It is not a substitute for legal
advice. Some provisions of the law referred to may have important exceptions or qualifications. This document may not contain
all of the information about the law or the exceptions and qualifications that are relevant to your circumstances.
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