Urban Couture Pty Ltd (In Liquidation)
ACN 162 945 995
(Urban Couture or the Company)
Statutory Report to Creditors

On 9 January 2019, Daniel Frisken and Liam Bailey of O’Brien Palmer (Former Administrators) were appointed Joint
and Several Voluntary Administrators of Urban Couture.
At the reconvened Second Meeting of Creditors on 6 March 2019, creditors resolved to appoint Barry Kogan and I
as Joint and Several Liquidators (Liquidators) of Urban Couture pursuant to Section 446A(1)(a) of the
Corporations Act 2001 (the Act).
The purpose of this report is to:


provide you with an update on the progress of the liquidation; and



advise you of the likelihood of a dividend being paid in the liquidation.

The Liquidators will also be requesting that you consider our detailed remuneration report and consider a resolution
to approve our remuneration.
As creditors are aware, the Former Administrators issued a Report Pursuant to Insolvency Practice Rule 75-225 on
6 February 2019, and a Supplementary Report Pursuant to Insolvency Practice Rule 75-225 on 26 February 2019.
The Liquidators recommend that you should read this report in conjunction with these previous reports., however
we provide no representations or warranties as to the accuracy or reliability of information contained within.
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Update on the progress of the liquidation

Background
On 21 January 2019, the Former Administrators entered into a Licence Deed with Urban Couture Holdings Pty Ltd
(UCH) to trade the business and realise stock on hand (the Licence Period).
UCH was responsible for realising stock and meeting trading expenses, with profits and a nominal administrative
charge to be paid to the Company (the Licence Fee). This is further discussed in Section 4 of this report.
On 7 February 2019, the Licence Deed was terminated by the Former Administrators, with control of the Company
and its stock subsequently returning to the Former Administrators. Trading of the Urban Couture business ceased on
termination of the Licence Deed.
Separately, the Former Administrators entered into a sale agreement for the sale of all remaining stock on 5 March
2019, and consideration for this stock has now been received in full.
Actions to date
We have undertaken the following matters since our appointment:


Written to banking institutions to freeze any pre-appointment bank accounts.



Conducted searches of publicly available registers including the Australian Securities and Investments
Commission (ASIC) and New South Wales land title searches.



Issued relevant correspondence to current and former officers.



Issued requests for information to various statutory bodies.



Issued relevant correspondence to former employees.



Liaised with the Department of Jobs and Human Services regarding outstanding employee entitlements.
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Met with the directors of the Company to discuss the events leading to the appointment of the Former
Administrators and the Licence Period.



Liaised with the Former Administrators and directors to obtain Company books and records.



Extracted company data from various cloud-based information systems.



Liaised with the Former Administrators regarding various matters concerning the Company and handover of
the appointment.



Reviewed information provided by the Former Administrators to confirm the Licence Fee payable under the
Licence Deed.



Liaised with the stock purchaser to collect outstanding monies owed to the Company.



Liaised with the directors of the Company regarding the Licence Fee payable under the Licence Deed.



Liaised with a debtor of the Company to recover funds owing.



Liaised with independent legal advisors regarding investigations and asset realisations to date.



Commenced investigations into potential recoverable voidable transactions.



Conducted a preliminary insolvent trading analysis.
Historical financial information

Financial performance
A summary of the historical financial performance of the Company is as follows:
Urban Couture Pty Ltd (In Liquidation) - Financial performance (half yearly)
Particulars
Income

Dec-18
1,201,745

Jun-18
1,253,403

Dec-17
3,137,781

Jun-17
1,145,288

Dec-16
1,638,198

Cost of sales
COGS

(505,081)

(1,077,859)

(806,549)

(467,590)

(568,949)

Freight & courier

(149,742)

(144,209)

(122,625)

(51,945)

(57,671)

Other costs
Total cost of sales
Gross profit ($)
Gross margin (%)

(38,167)

(67,747)

(78,473)

(62,609)

(26,591)

(692,990)

(1,289,815)

(1,007,648)

(582,144)

(653,212)

508,754

(36,412)

2,130,133

563,144

984,987

42%

(3%)

68%

49%

60%

Operating expenses

(782,525)

(801,431)

Net profit / (loss)

(273,771)

(837,843)

(903,161)
1,226,971

(926,681)

(818,613)

(363,537)

166,374

Source: Company Xero accounts

Key points:


The financial performance of the Company fluctuated significantly during the period reviewed.



The Company experienced strong financial performance for the period ending 31 December 2017 as a
result of high volumes of sales made through a ‘Black Friday’ sale campaign conducted in November 2017.



Following this time, the Company returned to normalised sales volumes.



The six month period to June 2018 resulted in a loss at gross margin. This anomaly has not been
explained by directors, and may be a function of accounting irregularities.
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Overall however, the Company experienced a downward trend in gross margin from FY18, which appears to
be driven by an increase of Cost of Goods Sold (COGS), with no corresponding increase in retail sale prices.
Whilst potentially a result of general retail conditions, no specific reason for the margin pressure have been
highlighted to the Liquidators by the Directors.



Financial position
A summary of the historical financial position of the Company is as follows:

Urban Couture Pty Ltd (In Liquidation) - Financial position (half-yearly)
Particulars

Dec-18

Jun-18

Dec-17

Jun-17

Dec-16

(139,149)

(101,018)

552,603

191,118

81,264

2,280,320

2,567,197

2,136,224

2,375,593

2,025,737

Deposits on inventory

319,685

351,757

130,016

22,925

11,001

Inventory in transit

161,324

227,326

709,334

189,589

Assets
Cash at bank
Inventory on hand

Other current assets
Non current assets
Total assets

-

27,409

19,307

33,133

24,224

34,169

189,142

181,630

198,407

212,499

242,462

2,838,732

3,246,200

3,759,717

3,015,950

2,394,633

Liabilities
Accounts payable

(325,350)

(606,525)

(363,325)

(341,543)

(195,165)

AMEX

(86,277)

(86,446)

(76,945)

(87,413)

13,518

Superannuation

(69,839)

(40,009)

(15,487)

(56,673)

(31,852)

Tax liabilities

(261,934)

(152,047)

(112,407)

(172,817)

(139,518)

Other current liabilities

(221,045)

(211,922)

(184,117)

(585,306)

(152,620)

Non current liabilities

(673,051)

(674,245)

(694,589)

(686,320)

(439,583)

(1,637,497)

(1,771,194)

(1,446,869)

(1,930,072)

(945,218)

1,201,235

1,475,005

2,312,848

1,085,877

Total liabilities
Net assets

1,449,414

Source: Company Xero accounts

Key points:


For the period reviewed, inventory grew from representing 79% to 97% of the Company’s total assets.



Working capital constraints caused by deteriorating profits resulted in the business being unable to
continue to trade.



The Company was primarily funded through related party loans, representing the majority of non-current
liabilities.



Documents received from the Australian Taxation Office (ATO) indicate that amounts owing in respect of
tax liabilities are greater than reported in the above accounts, indicating $571,091 was outstanding on
appointment of the Former Administrators.
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Licence period
During the Licence period, UCH generated a trading profit through the realisation of stock which was on hand at
appointment. This subsequently resulted in a return to the Company from UCH, calculated by the Former
Administrators as follows:

Urban Couture Pty Ltd (In Liquidation) - Licence fee summary
Particulars

Amount ($)

Income
Sales

55,442

Licence fee

340

Total income

55,782

Expenses
Rent

(17,474)

Forklift rent

(392)

Insurance

(531)

Wages
Superannuation
Total expenses
Gross licence fee
Adjustments for funds received by VA
Adjustments for payments made by the VA
Net licence fee received

(23,492)
(2,232)
(44,121)
11,662
(16,553)
24,006
19,114

Source: Company cloud databases and receipts of payments of Former Administrator

The Liquidators were not party to the Licence Deed or the trading of the Urban Couture business, however were
responsible for ensuring the net licence fee was received by UCH.
The Liquidators further requested that an additional sum of $30,000 from UCH be held on trust, to ensure that in
the event that additional liabilities arise from the Licence Period, there are sufficient funds for these to be met.
Surplus funds will be returned to UCH at such time the Liquidators determine there are no additional liabilities from
the Licence Period.
Estimated assets and liabilities
Set out below is a summary of the Company’s assets and liabilities based on the Report on Company Activities and
Property (ROCAP) submitted by the Director:
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Urban Couture Pty Ltd (In Liquidation) - Estimated assets and liabilities
Particulars

Report
reference

ROCAP ($)

Liquidators' estimated
realisable value ($)

Assets
Rental bond

5.1.1

52,500

Stock on hand

5.1.2

1,483,286

350,000

Plant and equipment

5.1.3

18,779

2,411

Debtors

5.1.4

Motor vehicles

5.1.5

Total assets

-

-

1,800

87,481
1,642,046

354,211

Liabilities
Secured creditors

5.2.1

-

28,650

Employee entitlements

5.2.2

-

119,551

Unsecured creditors

5.2.3

Total liabilities

760,172

2,107,477

760,172

2,255,677

Net assets

(1,901,467)

Source: Directors' ROCAP

Asset realisations
5.1.1

Rental bond

A rental bond was held by the landlord for the Surry Hills premises as security for the Company’s obligations under
the lease. The Liquidators do not anticipate recovery of this amount due to pre-appointment amounts outstanding
under the lease.

5.1.2

Stock on hand

The Former Administrators entered into a sale agreement for the stock remaining in the Company’s possession
following the Licence Period. The Liquidators were not a party to this transaction.
The total consideration of $350,000 (inc GST) has been received in full following a series of payments made to both
the Former Administrators and the Liquidators. We note that considerable time was required by the Liquidators to
collect the full amount outstanding under the terms of the sale agreement.

5.1.3

Plant and equipment

The Former Administrators engaged O’Maras to conduct a valuation of the Company’s assets on appointment.
We subsequently engaged O’Maras to conduct an auction of assorted items plant and equipment and received
$2,411 (inc GST) net of auctioneers’ costs.

5.1.4

Debtors

The Liquidators recovered an amount of $1,800 (ex GST) from a pre-appointment debtor in respect of furniture hire.

5.1.5

Motor vehicles

Two motor vehicles were registered to the Company on appointment of the Former Administrators.
Both vehicles were financed and secured to Macquarie Leasing Pty Ltd (Macquarie), where the payout value under
the finance agreement exceeded the valuations of the respective vehicles, as summarised in the below table:
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Urban Couture Pty Ltd (In Liquidation) - Motor vehicles
Vehicle

Valuation ($)

Payout ($)

Equity ($)

Porsche Macan

55,000

(74,649)

(19,649)

Volkswagen Transporter

13,000

(15,598)

(2,598)

Source: O'Mara valuation & Macquarie proof of debt

As there was negative equity in these assets, the Former Administrators issued a notice confirming their intention
not to exercise property rights in respect of these assets.

Estimated liabilities
5.2.1

Secured creditors

The below security interests were registered against the Company on appointment of the Former Administrators:
Urban Couture Pty Ltd (In Liquidation) - Security interests
Secured party

Collateral

Registration date

Macquarie Leasing Pty Ltd

Motor vehicle

22 April 2014

Crown Equipment Pty Limited

Motor vehicle

2 December 2015

Macquarie Leasing Pty Ltd

Motor vehicle

29 January 2016

Power Packaging Pty Limited

Other goods

9 February 2017

Bendal Pty Ltd

All PAP with exception

9 November 2018

Source: PPSR search results

The $28,650 outstanding to secured creditors is the value outstanding to Macquarie under their security following
the re-possession of the motor vehicle assets.
We understand that Crown Equipment Pty Limited and Power Packaging Pty Limited have taken possession of their
respective secured assets, and are yet to provide proofs of debt to lodge a claim in the liquidation, if any.
Bendal Pty Ltd, the landlord for the Ultimo warehouse premises, registered a security interest against the Company
on 9 November 2018 in respect of Urban Couture’s obligation under the lease.
Should funds become available for distribution, we will consider the validity of these security interest and adjudicate
on Proofs of Debt (PODs).

5.2.2

Employee entitlements

The below table summarises proofs of debt received in respect of employee entitlements:
Urban Couture Pty Ltd (In Liquidation) - Employee entitlements
Entitlement

Number of creditors

Value ($)

Wages

3

15,531

Annual leave

2

2,365

Superannuation

1

Total employee entitlements

87,837
105,733

Source: Proofs of debt received

We note that the Australian Taxation Office (ATO) notified the Liquidators that outstanding superannuation
contributions for all employees total $87,837.
We note that the director did not attribute a value to outstanding employee entitlements in the ROCAP submitted
to the Former Administrators. In addition, not all employees have submitted PODs in relation to entitlements which
may or may not be outstanding.
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Should you believe entitlements are outstanding to you, please complete and return the enclose Proof of Debt form
to lodge your claim in the liquidation of the Company.

5.2.3

Unsecured creditors

Urban Couture Pty Ltd (In Liquidation) - Unsecured creditors
Creditor

Number of creditors

Value ($)

1

571,091

119

500,281

Statutory creditors
Unsecured creditors
Related party creditors
Total unsecured creditor claims

6

1,036,104

126

2,107,477

Source: Proofs of debt received

The ATO has submitted a proof of debt for $571,091 in respect of a running account deficit and outstanding fringe
benefit tax payable.
The value owing to unsecured creditors comprises claims made by trade creditors and customer claims for
undelivered stock or outstanding refunds.
We have received a number of proofs of debt from related party creditors, which are summarised below:
Urban Couture Pty Ltd (In Liquidation) - Related party creditors
Creditor

Value ($)

Barry Holland

3,865

Katriarna Rodgers

579,141

Mahnaz Towhidi & Mohammad Naser

100,000

Siavakhsh Towhidi

4,246

Thomas Towhidi
Total

348,853
1,036,104

Source: Proofs of debt received

Should funds become available for distribution, I will formally adjudicate on all unsecured claims accordingly.
Voidable transactions

6.1.1

Preference payments

An unfair preference payment is a transaction, generally occurring in the six months prior to the appointment of the
liquidator (Relevant Period), between the company and a creditor, resulting in the creditor receiving a greater
amount than it would have received in relation to the debt in a winding up of the company.
This period can be extended up to four years if a related entity is party to the transaction.
My preliminary investigations into the Company’s bank statements and electronic accounting records have identified
a number of payments made in the Relevant Period which could be recoverable to the Liquidators, including
payments to related parties.
My investigations are ongoing in this regard and I intend to issue correspondence to these parties in due course in
respect of recovering these amounts.
We enclose an ARITA Information Sheet – Offences, Recoverable Transactions & Insolvent Trading for your
reference.
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Insolvent trading
Section 588G of the Act provides that directors have a duty to prevent insolvent trading by a company.
In determining whether the Directors traded the Company at a time when it was insolvent, the Liquidators have
considered a preliminary net assets and cash flow assessment of the Company.

7.1.1

Net assets assessment

Considering the net asset position of a company requires a review of the assets and liabilities disclosed in its
balance sheet. The Company’s summarised balance sheets are reproduced in Section 3.2 of this report.
We comment as follows:


The Company maintained a positive net asset position throughout the period reviewed.



Given the Company operated as a furniture and homewares retailer, significant values of inventory were on
hand at any given time, resulting the Company’s current ratio consistently remain greater than 1.

Urban Couture Pty Ltd (In Liquidation) - Current ratio
Particulars
Current assets
Current liabilities
Current ratio

Dec-18

Jun-18

Dec-17

Jun-17

Dec-16

2,649,590

3,064,570

3,561,310

2,803,450

2,152,171

964,446

1,096,949

752,281

1,243,753

505,636

2.7

2.8

4.7

2.3

4.3

Source: Company Xero accounts



A current ratio greater than 1 indicates that a Company is able to meet its current liabilities with its
available current assets. However the above analysis does not take into account whether Company was
able to realise the stock in a timely manner and at the value recorded in the Company’s records.



I note that the above analysis also assumes that inventory has been valued appropriately in the Company’s
accounting system and may be overstated.



In addition, I note that the Company’s significant statutory liabilities have been classified as non-current
liabilities, and are therefore not accounted for in the above analysis.

Given the above, the Liquidators therefore consider a cash flow assessment of insolvency to be more instructive
regarding the Company’s solvency.

7.1.2

Cash flow assessment

Assessment of a company’s solvency position on a cash flow basis requires a review of the company’s ability to
meet its ongoing liabilities from available cash resources. This requires consideration of cash holdings, whether
creditors are being paid within terms, and whether the Company has complied with statutory obligations.
We comment as follows


As identified in Section 3.1 of this report, the Company began to experience sustained losses from
December 2017.



These losses translated to a deteriorating cash position, as detailed in the below table:
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Urban Couture Pty Ltd (In Liquidation) - Bank balance summary
Balance date

Cash at bank ($)

Balance date

Cash at bank ($)

31-Dec-18

(139,149)

30-Jun-18

(101,018)

30-Nov-18

(113,977)

31-May-18

(161,027)

31-Oct-18

(151,086)

30-Apr-18

(165,216)

30-Sep-18

(171,795)

31-Mar-18

(108,911)

31-Aug-18

(164,390)

28-Feb-18

(76,762)

31-Jul-18

(151,978)

31-Jan-18

(33,997)

Source: Company Xero accounts



For the period reviewed, whilst the Company’s overall working capital position was positive, inventory could
not be realised soon enough, or at the required price, to satisfy increasing liabilities, particularly statutory
liabilities.



The Company had entered into a number of payment plans with the ATO since as early as June 2017, with
a final payment plan being entered into on November 2018 with an outstanding debt of $732,753. I note
that only two payments were made in respect of all payment plans from June 2017 until the appointment
of the Former Administrators.



A review of Company records indicates the superannuation was last paid in May 2018, with no further
contributions being made.

7.1.3

Liquidators’ opinion regarding solvency

Based on the above analysis, the preliminary investigations indicate the Company may have traded whilst insolvent
from at least May 2018, given this was the date that the Company ceased meeting its superannuation contributions
(amongst other things).
My investigations into the date of insolvency, and quantum of an insolvent trading claim are ongoing.
Receipts and payment to date
Enclosed at Schedule 1 are details of all receipts and payments in the liquidation to date.
Likelihood of a dividend
A number of factors will affect the likelihood of a dividend being paid to creditors, including:


the amount of voidable transactions realisable and the costs of pursuing these claims;



the statutory priority of certain claims and costs;



the value of various classes of claims including secured, priority and unsecured creditor claims, and



the volume of enquiries by creditors and other stakeholders.

Based on information available to us at this time, we consider it unlikely that a dividend may be payable to creditors
with admitted claims in the liquidation. However, the Liquidators intend to continue to pursue voidable transactions
to increase potential funds available for distribution to creditors. Should recoveries be made from pursuing these
transactions, funds may become available for distribution to creditors, subject to the costs incurred in pursuing
these recoveries.
If a dividend is going to be paid, you will be contacted before that happens and, if you have not already done so,
you will be asked to lodge a proof of debt. This formalises the record of your claim in the liquidation and is used
to determine all claims against Urban Couture.
4.

Cost of the liquidation

We enclose a detailed report on our remuneration, called a Remuneration Report.
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We propose to have our remuneration approved by a proposal without a meeting. Information about passing
resolutions without a meeting and a voting form is enclosed.
In accordance with our enclosed Remuneration Report, our estimated total remuneration for the external
administration is $93,846.50 (ex GST). This comprises remuneration incurred from 6 March 2019 to 24 May 2019 of
$63,846.50 (ex GST) and $30,000.00 (ex GST) for future remuneration.
An information sheet on approving remuneration of an external administrator is provided for your information.
5.

What happens next?

We will proceed with the liquidation, which will include:


completing our investigations into Urban Couture’s affairs;



if identified, pursuing any viable claims for statutory recovery actions; and



completing our reporting to the corporate insolvency regulator, the Australian Securities and Investments
Commission (ASIC).

If we receive a request for a meeting that complies with the guidelines set out in the initial information provided to
you, we will hold a meeting of creditors.
We may write to you again with further information on the progress of the liquidation.
We expect to have completed this liquidation by December 2019.
6.

Where can you get more information?

You can access information which may assist you on the following websites:


ARITA at www.arita.com.au/creditors.



ASIC at www.asic.gov.au (search for “insolvency information sheets”).

If you have any queries, please contact Emmanuel Hart on (02) 9248 9907 or by email (ehart@mcgrathnicol.com).
Dated: 4 June 2019

Kathy Sozou

Liquidator
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Enclosures:
List of receipts and payments
Remuneration Report
ARITA Information Sheet – Approving remuneration of an external administrator
Notice of Proposal to Creditors - Incurred remuneration
Notice of Proposal to Creditors – Prospective remuneration
ARITA Proposals Information Sheet
Proof of Debt (Form 535)
Proof of Debt Guidance Notes
ARITA Information Sheet – Offences, Recoverable Transactions & Insolvent Trading
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Schedule 1 – Receipts and payments for the period 6 March 2019 to 3 June 2019

Urban Couture Pty Ltd (In Liquidation) - Receipts and payments 6 March 2019 to 3 June 2019
Particulars

Amount ($ Gross)

Receipts
Transfer of funds from Voluntary Administrator

61,525.81

Licence fee

19,114.46

Licence deed trust monies 1

30,000.00

Debtor receipts
Stock sale proceeds
Sale of plant and equipment
Total receipts

1,800.00
43,000.00
3,628.90
159,069.17

Payments
Auctioneer commission
Auctioneer costs
Total payments
Net receipts and payments

(272.17)
(946.00)
(1,218.17)
157,851.00

Note 1: Refundable to UCH on confirmation that there are no outstanding liabilities associated with the licence
trading period
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Remuneration Approval Report
Urban Couture Pty Ltd (In Liquidation)
4 June 2019

This remuneration approval report provides you with information to assist you to make an informed decision regarding the
approval of our proposed remuneration for undertaking the Liquidation of Urban Couture Pty Ltd (Urban Couture).
The report has the following information:
Declaration ........................................................................................................................................................................................................................ 2
Executive Summary ....................................................................................................................................................................................................... 2
Remuneration................................................................................................................................................................................................................... 2
Retrospective remuneration...................................................................................................................................................................................... 2
Prospective remuneration .......................................................................................................................................................................................... 6
Estimated future remuneration ............................................................................................................................................................................... 8
Total remuneration reconciliation .......................................................................................................................................................................... 8
Likely impact on dividends ....................................................................................................................................................................................... 9
Disbursements ................................................................................................................................................................................................................. 9
External disbursements ............................................................................................................................................................................................ 10
Summary of receipts and payments.................................................................................................................................................................. 10
Queries ............................................................................................................................................................................................................................. 10
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Declaration
We, Katherine Sozou and Barry Kogan of McGrathNicol, have undertaken a proper assessment of this remuneration
claim for our appointment as Liquidators of Urban Couture in accordance with the law and applicable professional
standards. We are satisfied that the remuneration claimed is in respect of necessary work, properly performed, or
to be properly performed, in the conduct of this matter.

Executive Summary
To date, no remuneration or internal disbursements have been approved and paid in this administration.
This remuneration approval report details approval sought for the following remuneration:

Approvals sought

Report Reference

Amount (ex GST)

Remuneration
Retrospective

3.1

$63,846.50

Prospective*

3.2

$30,000.00

Total remuneration

$93,846.50

* Approval sought for future remuneration is based on an estimate of the work necessary to the completion
of the Liquidation. Should additional work be necessary beyond what is contemplated, further approval may
be sought from creditors.
Please refer to the report section references detailed in the above table for full details of the calculation and
composition of the remuneration for which approval is sought.

Remuneration
Retrospective remuneration
We will request that the following resolution be passed to approve our retrospective remuneration. Details to
support this resolution is included further below.

Retrospective remuneration resolution(s)
Resolution 1: 6 March 2019 – 24 May 2019

Appointment Type
Liquidation

Total retrospective remuneration resolution

Amount (ex GST)
$63,846.50
$63,846.50

Resolution 1: from 6 March 2019 to 24 May 2019

“That the remuneration of the Liquidators for the period 6 March 2019 to 24 May 2019, calculated at hourly rates
as detailed in Remuneration Report dated 4 June 2019, is approved in the sum of $63,846.50 exclusive of GST.”
We will withdraw funds from the administration account in respect of the Liquidators’ remuneration immediately
upon approval if funds are available.
The below table sets out the time charged to each major task area by staff members working on the Liquidation
for the period 6 March 2019 to 24 May 2019, which is the basis of Resolution 1. More detailed descriptions of the
tasks performed within each task area, matching the amounts below, are contained further below.
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Urban Couture Pty Ltd (In Liquidation) - Retrospective remuneration summary for the period 6 March 2019 to 24 May 2019
Rate
$/hr
(ex GST)

Total

Position

Kathy Sozou

Partner

690

14.5

10,005.00

Barry Kogan

Partner

690

1.0

690.00

Rajiv Goyal

Director

600

25.0

15,000.00

20.5

Emmanuel Hart

Senior Accountant

425

74.5

31,662.50

29.9

Conor Menzies

Accountant

330

15.0

4,950.00

-

-

Various

Treasury and admin

Various

4.5

1,539.00

-

-

-

134.5

63,846.50

Average hourly rate

$ (ex GST)

Creditors

Employee

Total (ex GST)

hrs

Assets

Employees

Statutory and
Administration

Investigations

hrs $ (ex GST)

hrs $ (ex GST)

hrs $ (ex GST)

hrs $ (ex GST)

7.0

-

-

-

-

4.0

-

-

-

-

-

12,300.00

-

-

-

-

1.1

12,707.50

10.0

4,250.00

7.6

3,230.00

7.9

10.4

3,432.00

2.6

858.00

-

57.4

4,830.00
-

29,837.50

20.4

7,682.00

-

-

10.2

4,088.00

475
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2,760.00
-

hrs $ (ex GST)
3.50

2,415.00

1.00

690.00

660.00

3.40

2,040.00

3,357.50

19.10

8,117.50

-

-

2.00

660.00

-

-

4.5

1,539.00

13.0

6,777.50

33.5

15,461.50

The below table sets out a detailed description of work undertaken on the Liquidation for the period 6 March 2019
to 24 May 2019, which is the basis of Resolution 1.
Resolution 1: from 6 March 2019 to 24 May 2019
Task Area

General Description

Includes

Assets
57.4 hours
$29,837.50

Monies

Secure bank accounts and issue bank freeze
notifications

Plant and Equipment

Review asset listings
Review valuation received from Former
Administrators
Liaise with valuers and auctioneers to realise
plant and equipment

Debtors

Correspond with pre-appointment debtor for
recovery of outstanding amounts

Assets subject to specific
charges and security
interests

Search the PPS register

Stock

Liaise with the Former Administrators
regarding the stock sale agreement

Disclaim finance leases

Review stock sale agreement
Extensive liaison with the purchaser of stock
and his representatives to receive payment
of amounts outstanding pursuant to stock
sale agreement
Liaise with solicitors regarding recovery of
stock purchase price outstanding
Liaise with valuers regarding location and
security of stock
Determining recoverability of overseas stock
Investigating the stock held at customs
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Task Area

General Description

Includes

Licence fee

Review the Former Administrator’s
calculation of the licence fee
Interrogate company financial information to
determine the Licence fee
Meet and correspond with the Former
Administrator regarding licence period sales
and expenses
Meet and correspond with the Directors
regarding licence period sales and expenses
Liaising with legal representatives of the
Directors regarding payment of licence fee
from property settlement.

Intellectual property

Correspond with interested parties regarding
the acquisition of intellectual property
Liaising with solicitors regarding potential
sale of intellectual property

Creditors
20.4 hours
$7,682.00

Leasing

Disclaim real property leases

Creditor Enquiries, Requests
& Directions

Receive and respond to creditor enquiries
Prepare and issue initial circular to creditors

Creditor reports

Prepare Statutory Report by Liquidator

Deal with proofs of debt
(POD)

Receive PODs from claimants and maintain
MYOB
Receive and review creditor information
provided by the Former Administrator

Employees
10.2 hours
$4,088.00

Employee queries

Receive and follow up employee enquiries
Prepare and issue circular to employees

Fair Entitlements Guarantee
(FEG)

Correspond with FEG
Complete FEG questionnaires

Calculation of entitlements

Review online employee files and company’s
books and records
Receive and review PODs provided by the
Former Administrator
Liaise with the Australian Taxation Office
(ATO) regarding outstanding Superannuation
Guarantee Charge and issuing
correspondence regarding same
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Task Area

General Description

Includes

Investigation
13.0 hours
$6,777.50

Conduct investigations

Review ROCAP completed by the Director
and lodged by the Former Administrators
Review company’s books and records,
including various cloud databases
Prepare comparative financial statements
Review specific transactions
Hold meetings with the Directors to
determine Company history
Reviewing Former Administrator reports to
assist determine avenues of enquiry
Conduct preliminary insolvent trading
analysis

Voidable transactions

Review online accounting system to identify
preferential payments made during the
relation back period
Review bank statements for preferential
payments made during the relation back
period

Administration
33.5 hours
$15,461.50

Correspondence

Correspond and meet with the Directors and
their representatives regarding information
required

Insurance

Correspond with insurer regarding initial and
ongoing insurance requirements

Bank account
administration

Prepare correspondence to open accounts
Request bank statements
Perform bank account reconciliations

ASIC forms

Prepare and lodge ASIC forms

ATO and other statutory
reporting

Notify of appointment

Planning/Review

Discuss status of external administration

Books and records /
storage

Review Company books and records
Liaise with Directors regarding access to
electronic books and records

Prospective remuneration
We will request that the following resolution be passed to approve our prospective remuneration. Details to support
these resolution are included further below.
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Prospective remuneration resolution

Appointment Type

Resolution 25 May 2019 – Completion

Amount (ex GST)

Liquidation

Total Prospective remuneration resolution

$30,000.00
$30,000.00

Resolution 2: from 25 May 2019 to completion of the Liquidation

“That the future remuneration of the Liquidators from 25 May 2019 to completion of the Liquidation is approved
at a sum equal to the cost of time spent by the Liquidators and their partners and staff, calculated at the hourly
rates as detailed in the Remuneration Report dated 4 June 2019 in the amount of $30,000.00, exclusive of GST.”
We will withdraw funds from the administration account in respect of the Liquidators’ remuneration progressively
over time as funds become available and only once it is incurred. If actual costs incurred are below the capped
amount, the Liquidators are only authorised to draw the amount incurred. If actual costs incurred exceed the
amount approved, the Liquidators will seek further approval from creditors.
The below table sets out the expected costs and a detailed description of the work by task area to be undertaken
on the Liquidation for the period 25 May 2019 to completion of the Liquidation, which is the basis of Resolution 2.
Resolution 2: from 25 May 2019 to completion of the Liquidation
Task Area

General Description

Includes

Assets
$3,000.00

Voidable transactions

Pursue recovery of voidable transactions
Correspond with parties subject to recovery
actions

Creditors
$5,000.00

Creditor Enquiries, Requests
& Directions

Receive and respond to creditor enquiries
Consider reasonableness of creditor requests,
if received
Ad hoc communications with creditors as
required

Secured creditors reporting

Respond to secured creditor’s queries

Deal with proofs of debt
(POD)

Receive and maintain PODs from claimants

Dividend (if required)

Correspond with creditors regarding
dividend
Adjudicate on PODs
Advertise intention to declare dividend
Obtain clearance from ATO
Calculate and pay dividend

Employees
$3,000.00

Employee queries

Receive and follow up employee enquiries
Prepare correspondence in response to
employee’s queries

Fair Entitlements Guarantee
(FEG)

Correspond with FEG
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Task Area

Investigation
$16,000.00

General Description

Includes

Calculation of entitlements

Prepare and lodge Superannuation
Guarantee Statements with the Australian
Taxation Office (ATO) to confirm the claim
for superannuation

Conduct investigations

Review company’s books and records
Prepare and review comparative financial
statements
Review specific transactions and liaise with
directors regarding certain transactions
Liaise with others party to voidable
transactions in question

Statutory &
Administration
$3,000.00

ASIC reporting

Prepare report to ASIC under s533 of the Act

Document maintenance/file
review/checklist

Conduct first month, then six monthly file
Maintain physical and electronic engagement
file
Update checklists

Bank account
administration

Perform bank account reconciliations

ASIC forms

Prepare and lodge ASIC forms

ATO and other statutory
reporting

Prepare BAS

Finalisation

Notify ATO of ceasing to act

Planning/Review

Discuss status of external administration

Books and records /
storage

Deal with records in storage

Total
$30,000.00

Estimated future remuneration
In preparing this report, our prospective remuneration approval is our best estimate of what we believe the
Liquidation will cost to complete and we do not anticipate that we will have to ask creditors to approve any further
remuneration. However, should the Liquidation not proceed as expected, we will advise creditors and we may seek
approval of further remuneration. Matters that may affect the progress and the cost of the Liquidation include the
possibility of lengthy negotiations regarding the pursuit and settlement of potential voidable transaction claims.

Total remuneration reconciliation
At this point in time we estimate that the total remuneration for the Liquidation will be $98,401.50 (GST exclusive),
as shown in the table below. This is subject to the estimated time and cost involved in pursuing voidable
transactions, which may have a significant effect on this estimate and that we are unable to determine as yet:
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Amount (ex
GST)

Remuneration type

Amount (ex
GST)

Current remuneration approval being sought:
Retrospective remuneration approval (refer to section 3.1)

$63,846.50

Prospective remuneration approval (refer to section 3.2)

$30,000.00

Estimated total remuneration

$93,846.50
$93,846.50

This differs to the estimate provided in Initial Remuneration Notice to the Former Administrators dated 4 March
2019, which estimated remuneration of $50,000 to $70,000 (excluding GST), for reasons that include the following:


Significant work was undertaken to conduct a handover of the appointment and to understand the complex
factual landscape surrounding the Licence Deed and Asset Sale Deed entered into by the Former
Administrators.



Significant work was conducted to understand amounts due under the Licence Deed, involving corresponding
with directors and reviewing information available from various cloud databases.



Payments due under the Asset Sale Agreement were not made in the manner prescribed by sale contract. We
liaised with agents for the purchaser and our solicitors over a period of time in order to ensure payments due
under the contract were paid in full.

We have provided an explanation of the tasks that remain to be completed, including our estimated costs to
complete those tasks, to support our current remuneration approval request, at section 3.2 of this report.

Likely impact on dividends
It is both reasonable and appropriate for a professional service provider to be remunerated for their services. An
external administrator is entitled to be remunerated for necessary work that is properly performed. That work
generates the funds that may be recovered for the benefit of creditors and other stakeholders.
The impact of the approval of the external administrator’s remuneration is that the remuneration will then be paid
provided sufficient funds are generated to enable it to be paid. The remuneration will be paid from those funds
that are generated prior to the payment of most creditors in the external administration.
It is noted that funds would only be available to any stakeholder as a consequence of the work necessarily
undertaken by the external administrator.
If a dividend or distribution is to be paid to stakeholders , there is also necessary work that must be undertaken
by the external administrator to properly adjudicate on claims and distribute any available funds.

Disbursements
Disbursements are paid for by McGrathNicol and are recovered from the Liquidation bank account.
Disbursements are divided into two types:


External disbursements- these are recovered at cost. Examples are travel, accommodation, postage,
advertising, couriers and search fees.



Internal disbursements – these disbursements are charged at a rate which recoups both fixed and variable
costs and may include an element of profit or advantage to the External Administrator or a related party
of the External Administrator. Examples are printing and data storage. The recovery of these costs must
be on a reasonable commercial basis. No internal disbursements are being claimed in this remuneration
report.

We have undertaken a proper assessment of disbursements claimed for the Liquidation, in accordance with the law
and applicable professional standards. We are satisfied that the disbursements claimed are necessary and proper.
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External disbursements
External disbursements are recovered at cost. Creditors are not required to approve these types of disbursements,
but details are provided to account to creditors, including the basis of charging for these types of disbursements.
Creditors are entitled to question the incurring of the disbursements and can challenge the disbursements in Court.
The following external disbursements have been paid by McGrathNicol and relate to Liquidation. These amounts
will be reimbursed to McGrathNicol at cost from the Liquidation bank account:

External disbursements at cost for the period 6 March 2019 to 24 May 2019

Amount ($)
(GST exclusive)

Searches

$162.32

Total

$162.32

Summary of receipts and payments
A summary of the receipts and payments for the Liquidation for the period 6 March 2019 to 24 May 2019 is included
at Schedule 1 to Statutory Report to Creditors dated 4 June 2019

Queries
If you have any queries regarding the information in this report, please contact Emmanuel Hart on (02) 9248 9907
or by email (ehart@mcgrathnicol.com).
You can also access information that may assist you on the following websites:


ARITA at www.arita.com.au/creditors



ASIC at www.asic.gov.au (search for “fees of insolvency practitioner”).

Dated: 4 June 2019

Katherine Sozou

Liquidator
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Information sheet: Approving remuneration of an
external administrator
If you are a creditor in a liquidation, voluntary administration or deed of company arrangement
you may be asked to approve the external administrator’s remuneration. An external
administrator can be a liquidator, voluntary administrator or deed administrator. The process for
approving the remuneration for each of these is the same.
This information sheet gives general information to help you understand the process of
approving an external administrator’s remuneration and your rights in this process. The following
topics are covered in this information sheet:
•
•
•
•
•
•
•
•
•
•
•

About external administrations
External administrator’s remuneration and costs
Calculating remuneration
Information you will receive
Approving remuneration
Who may approve remuneration
Deciding if remuneration is reasonable
What can you do if you decide the remuneration is unreasonable?
Reimbursement of out of pocket costs
Queries and complaints
More information.

About external administrations
If a company goes into liquidation, voluntary administration or enters into a deed of company
arrangement, an independent person is appointed to oversee the administration. They are called
an external administrator and include a liquidator, voluntary administrator and deed
administrator, depending on the type of administration involved. In this information sheet they are
simply referred to as an external administrator.
The duties of an external administrator are specified in legislation and they must adhere to
certain standards while conducting the administration.
All external administrators are required by law to undertake certain tasks which may not benefit
creditors directly (e.g. investigating whether any offences have been committed and reporting to
the Australian Securities and Investments Commission (ASIC)).

External administrator’s remuneration and costs
External administrators are entitled to be paid for the necessary work they properly perform in
the administration.
An external administrator is entitled:
•
•
•

to be paid reasonable remuneration, for the work they perform, once this remuneration
has been approved,
to be paid for internal disbursements they incur in performing their role (these costs do
need approval), and
to be reimbursed for out-of-pocket costs incurred in performing their role (these costs do
not need approval).

ARITA
ACN 002 472 362

Level 5, 191 Clarence Street, Sydney NSW 2000 Australia | GPO Box 4340, Sydney NSW 2001
t +61 2 8004 4344 | e admin@arita.com.au | arita.com.au

AUSTRALIAN RESTRUCTURING INSOLVENCY & TURNAROUND ASSOCIATION

Common internal disbursements are stationery, photocopying and telephone costs.
Commonly reimbursed out-of-pocket costs include:
•
•
•
•
•

legal fees
a valuer’s, real administration agent’s and auctioneer’s fees
postage costs
retrieval costs for recovering the company’s computer records, and
storage costs for the company’s books and records.

Creditors have a direct interest in the amount of an external administrator’s remuneration and
costs, as these will generally be paid from the administration before any payments are made to
creditors.
Remuneration and internal disbursements must be approved in accordance with the
Corporations Act and Insolvency Practice Rules (Corporations) before it can be paid.
If there is a shortfall between the external administrator’s remuneration and the assets available
from the administration, in certain circumstances the external administrator may arrange for a
third party to pay the shortfall. As a creditor, you will be provided details of any such
arrangement.
If there are not enough assets to pay the external administrator’s remuneration and costs, and
there is no third party payment arrangement, the external administrator remains unpaid.

Calculating remuneration
An external administrator may calculate their remuneration using one (or a combination) of a
number of methods, such as:
•
•
•
•

on the basis of time spent working on the administration, according to hourly rates
a quoted fixed fee, based on an estimate of the costs
a percentage (usually of asset realisations), or
a contingent basis on a particular outcome being achieved.

Charging on the basis of time spent is the most common method used. External administrators
have a set of hourly rates that they will seek to charge. These rates are set to reflect the
seniority, skills and experience of staff and, where applicable, the complexity and risks of the
bankruptcy. They cover staff costs and overheads.
If remuneration is being charged on a time basis, the external administrator must keep time
sheets noting the number of hours spent on the tasks performed.
Creditors have a right to question the external administrator about the remuneration and the
rates to be charged. They also have a right to question the external administrator about the fee
calculation method used and how the calculation was made. The external administrator must
justify why the chosen fee calculation method is appropriate for the administration.

Information you will receive
There are different types of remuneration reports that you may receive during the course of an
external administration. The following table details the reports and when you might receive them.
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Document

Information it contains

When you will receive it

Initial
Remuneration
Notice (IRN)

•

A brief explanation of the types of methods
that may be used to calculate fees.
The external administrator’s chosen fee
calculation method(s) and why it is
appropriate.
Details of the external administrator’s rates,
including hourly rates if time spent basis is
used.
An estimate of the external administrator’s
remuneration.
The method that will be used to calculate
disbursements.

Voluntary Administration –
with the notice of first
meeting.

A summary description of the major tasks
performed, or likely to be performed.
The costs associated with each of those
major tasks and the method of calculation.
The periods at which the external
administrator proposes to withdraw funds
from the administration for remuneration.
An estimated total amount, or range of total
amounts, of the external administrator’s
remuneration.
An explanation of the likely impact of that
remuneration on the dividends (if any) to
creditors.
Where internal disbursements are being
claimed, the external administrator will
report to creditors on the amount and
method of calculation of these
disbursements.

Sent at the same time as:

•
•
•
•

Remuneration
Approval
Report (RAR)

•
•
•
•
•
•

Creditors’ voluntary
liquidation – within 10
business days of
appointment.
Court liquidation – within
20 business days of
appointment.

•

•

the notice to creditors
of the meeting at which
approval of
remuneration will be
sought; or
the notice to creditors
of the proposal without
a meeting by which
approval of
remuneration will be
sought

If approval of remuneration
is not being sought, a RAR
will not be provided.

Approving remuneration
The meeting of creditors (or committee of inspection) gives a chance for those participating to
ask questions about the external administrator’s remuneration. Fees are then approved by a vote
of the creditors. Alternatively, the external administrator may seek approval of remuneration via a
proposal without a meeting. Whichever method is used, the external administrator must provide
the same report to creditors about their remuneration (Remuneration Approval Report).
Creditors may be asked to approve remuneration for work already performed and/or
remuneration estimate for work not yet carried out. If the work is yet to be carried out, the
external administrator must set a maximum limit (cap) on the future remuneration approval. For
example, ‘future remuneration is approved, calculated on hours worked at the rates charged (as
set out in the provided rate scale) up to a cap of $X’.
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If the remuneration for work done then exceeds this figure, the external administrator will have to
ask the creditors to approve a further amount of remuneration, after accounting for the amount
already incurred.
If an external administrator can’t get the creditors’ approval, an application can be made to the
Court to determine their remuneration.
When there are limited funds available in the administration, or the external administrator’s
remuneration is below a statutory threshold, an external administrator is entitled to draw a oneoff amount of up to that threshold plus GST, without creditor approval. This amount is currently
$5,000 (indexed).

Who may approve remuneration?
Committee of inspection approval
A committee of inspection will generally only be established where there are a large number of
creditors and/or complex matters which make having a committee desirable. Committee
members are chosen by a vote of all creditors and work with the external administrator to
represent the creditors’ interests.
If there is a committee, the external administrator will ask it to approve the remuneration. A
committee makes its decision by a majority in number of its members present in person at a
meeting, but it can only vote if a majority of its members attend.
In approving the remuneration, it is important that committee members understand that they
represent all the creditors, not just their own individual interests.
Creditors’ approval
Creditors approve remuneration by passing a resolution at a creditors’ meeting. Creditors may
vote according to their individual interests.
To approve an external administrator’s remuneration, a resolution is put to the meeting to be
decided on the voices or by a ‘poll’ (if requested by the external administrator or a person
participating and entitled to vote at the meeting). A poll requires a count of each vote and its
value to be taken and recorded for each creditor present and voting.
A proxy is a document whereby a creditor appoints someone else to represent them at a
creditors’ meeting and to vote on their behalf. A proxy can be either a general proxy or a special
proxy. A general proxy allows the person holding the proxy to vote how they want on a
resolution, while a special proxy directs the proxy holder to vote in a particular way.
A creditor will sometimes appoint the external administrator as a proxy to vote on the creditor’s
behalf. An external administrator is only able to vote on remuneration if they hold a special proxy.
There are provisions for a resolution to be passed by creditors without a meeting. This still
requires a majority in value and number of creditors voting to vote in favour of the resolution.
Creditors representing at least 25% in value of those responding to the external administrator’s
proposal can object to the proposal being resolved without a meeting of creditors.
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Deciding if remuneration is reasonable
If you are asked to approve an external administrator’s remuneration, your task is to decide if the
amount of remuneration is reasonable, given the work carried out in the administration and the
results of that work.
You may find the following information from the external administrator useful in deciding if the
remuneration claimed is reasonable:
•
•
•
•
•
•

the method used to calculate remuneration
the major tasks that have been performed, or are likely to be performed, for the
remuneration
the remuneration/estimated remuneration (as applicable) for each of the major tasks
the size and complexity (or otherwise) of the administration
the amount of remuneration (if any) that has previously been approved
if the remuneration is calculated, in whole or in part, on a time basis:
o the period over which the work was, or is likely to be performed
o if the remuneration is for work that has already been carried out, the time spent by
each level of staff on each of the major tasks
o if the remuneration is for work that is yet to be carried out, whether the
remuneration is capped.

ARITA’s Code of Professional Practice (‘the Code’) outlines the steps external administrators
should take to make sure they fulfil their responsibilities to creditors when asking creditors to
approve remuneration, including when those creditors are acting in their capacity as committee
members. The Code is available on the ARITA website at www.arita.com.au.
If you need more information about remuneration than is provided in the external administrator’s
report, you should let them know before the meeting at which remuneration will be voted on.

What can you do if you think the remuneration is unreasonable?
If you think the remuneration being claimed is unreasonable, you should raise your concerns with
the external administrator. It is your decision whether to vote in favour of, or against, a resolution
to approve remuneration. You may also choose to not vote on the resolution (abstain).
You also have the power to put a resolution to the meeting. For example, you could put forward a
resolution to change the way the external administrator charges for remuneration, or the periods
at which the external administrator may withdraw funds. Any amending resolution must occur
before the vote being taken on the resolution to approve remuneration. If the amended proposal
is passed, the resolution is binding on the external administrator. However, such an amendment
may result in the external administrator seeking to be replaced by another external administrator.
If the external administrator is seeking approval of remuneration via a resolution without a
meeting and more than 25% in value of the creditors responding object using the form provided
by the external administrator, the proposal will not pass. If the external administrator wants the
proposal passed, a meeting will need to be convened and any creditor entitled to participate in
the meeting has the right, before the vote is taken, to put a resolution to the meeting as
mentioned above.
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A creditor may apply to Court for a review of an external administrator’s remuneration. Creditors
also have the power to appoint, by resolution, a reviewing liquidator to review any remuneration
approved within the six months and any disbursements incurred in the 12 months before the
reviewing liquidator’s appointment. The cost of a reviewing liquidator is paid from the assets of
the external administration. An individual creditor may also appoint a reviewing liquidator with the
external administrator’s consent. An individual creditor seeking the appointment of a reviewing
liquidator must pay the cost of the reviewing liquidator.

Reimbursement of out-of-pocket costs
An external administrator should be very careful incurring costs that must be paid from the
administration; as careful as if they were incurring the expenses on their own behalf. Their report
on remuneration sent to creditors must also include information on the out-of-pocket costs of the
administration (disbursements).
Where these out-of-pocket costs are internal disbursements paid to the external administrator’s
firm (for example photocopying and phone calls) the external administrator must request creditor
approval of these amounts. The external administrator may also ask for approval of internal
disbursements in advance. If they do so, they will set the rates for those disbursements and a
cap on the maximum amount that can be drawn.
If you have questions about any of these costs, you should ask the external administrator and, if
necessary, bring it up at a creditors’ or committee meeting. If you are still concerned, you have
the right to seek the appointment of a reviewing liquidator (refer above).

Queries and complaints
You should first raise any queries or complaints with the external administrator or their firm.
If this fails to resolve your concerns, including any concerns about their conduct, you can lodge a
complaint with ARITA at www.arita.com.au or with ASIC at www.asic.gov.au. ARITA is only able
to deal with complaints in respect of their members.

More information
The ARITA website contains the ARITA Code of Professional Practice which is applicable to all
its members. ARITA also provides general information to assist creditors at
www.arita.com.au/creditors.
ASIC includes information on its website which may assist creditors. Go to www.asic.gov.au and
search for ‘insolvency information sheets’.

Important note: This information sheet contains a summary of basic information on the topic. It is not a substitute for
legal advice. Some provisions of the law referred to may have important exceptions or qualifications. This document
may not contain all of the information about the law or the exceptions and qualifications that are relevant to your
circumstances.
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Urban Couture Pty Ltd (In Liquidation)
ACN 162 945 995
(Urban Couture or the Company)
Notice of Proposal to Creditors – Incurred remuneration

Proposal for creditor approval

“That the remuneration of the Liquidators for the period 6 March 2019 to 24 May 2019, calculated at hourly rates as
detailed in the Remuneration Report dated 4 June 2019, is approved in the sum of $63,846.50 exclusive of GST.”
Reasons for the proposal and the likely impact it will have on creditors if it is passed
The Liquidators are entitled to be remunerated for the work undertaken by us, our partners and our staff. We
consider that the method of this approval by a proposal, rather than incurring the costs of convening a meeting of
creditors will achieve the dual aims of:


allowing creditors to properly consider detailed information regarding the remuneration that we request
they approve; and



minimise the costs of the consideration and approval process, with the aim of maximising the potential
return to creditors from the Creditors Voluntary Liquidation.

If the resolution is passed, the Liquidators will rely on the resolution to pay the approved remuneration (or a lesser
amount if there are insufficient funds available) from the bank account maintained by the Liquidators.
Vote on proposal
Creditors have the option of approving, not approving or objecting to the proposal being resolved without a
meeting of creditors. If more than 25% of responding creditors object to the proposal being resolved without a
meeting of creditors, a meeting of creditors would be required to be convened to pass the resolution.
Please select the appropriate Yes, No or Object box referred to below:
Yes

󠆤

I approve the proposal.

No

󠆤

I do not approve the proposal.

Object

󠆤

I object to the proposal being resolved without a meeting of creditors.

Your claim against the Company must be admitted for the purposes of voting by the Liquidators for your vote to
count. Please select the option that applies:
󠆤

I have previously submitted a proof of debt form and supporting documents.

󠆤

I have enclosed a proof of debt form and supporting documents with this proposal form.

Creditor details
Name of creditor: __________________________________________ ACN/ABN (if applicable): _________________________________
󠆤

I am not a related creditor of Urban Couture.

󠆤

I am a related creditor of Urban Couture, relationship:

Address: _____________________________________________________________________
Name of creditor/authorised person: ________________________________
Signature: ____________________________________

Date: ____________________________

1

Please complete this document and return it with any supporting documents by no later than 27 June 2019 for your
vote to be counted, by email to ehart@mcgrathnicol.com.
Completed forms may also be sent by mail to GPO Box 9986, although you should ensure this is sent with sufficient
time to arrive by the date the vote closes.
If you have any queries, please contact Emmanuel Hart on (02) 9248 9907.
Dated: 4 June 2019
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Urban Couture Pty Ltd (In Liquidation)
ACN 162 945 995
(Urban Couture or the Company)
Notice of Proposal to Creditors – Prospective remuneration

Proposal for creditor approval

“That the future remuneration of the Liquidators from 25 May 2019 to completion of the Liquidation is approved at
a sum equal to the cost of time spent by the Liquidators and their partners and staff, calculated at the hourly rates
as detailed in the Remuneration Report dated 4 June 2019, in the amount of $30,000, exclusive of GST.”
Reasons for the proposal and the likely impact it will have on creditors if it is passed
The Liquidators are entitled to be remunerated for the work undertaken by us, our partners and our staff. We
consider that the method of this approval by a proposal, rather than incurring the costs of convening a meeting of
creditors will achieve the dual aims of:


allowing creditors to properly consider detailed information regarding the remuneration that we request
they approve; and



minimise the costs of the consideration and approval process, with the aim of maximising the potential
return to creditors from the Creditors Voluntary Liquidation.

If the resolution is passed, the Liquidators will rely on the resolution to pay the approved remuneration (or a lesser
amount if there are insufficient funds available) from the bank account maintained by the Liquidators.
Vote on proposal
Creditors have the option of approving, not approving or objecting to the proposal being resolved without a
meeting of creditors. If more than 25% of responding creditors object to the proposal being resolved without a
meeting of creditors, a meeting of creditors would be required to be convened to pass the resolution.
Please select the appropriate Yes, No or Object box referred to below:
Yes

󠆤

I approve the proposal.

No

󠆤

I do not approve the proposal.

Object

󠆤

I object to the proposal being resolved without a meeting of creditors.

Your claim against the Company must be admitted for the purposes of voting by the Liquidators for your vote to
count. Please select the option that applies:
󠆤

I have previously submitted a proof of debt form and supporting documents.

󠆤

I have enclosed a proof of debt form and supporting documents with this proposal form.

Creditor details
Name of creditor: __________________________________________ ACN/ABN (if applicable): _________________________________
󠆤

I am not a related creditor of Urban Couture.

󠆤

I am a related creditor of Urban Couture, relationship:

Address: _____________________________________________________________________
Name of creditor/authorised person: ________________________________
Signature: ____________________________________

Date: ____________________________

1

Please complete this document and return it with any supporting documents by no later than 27 June 2019 for your
vote to be counted, by email to ehart@mcgrathnicol.com.
Completed forms may also be sent by mail to GPO Box 9986, although you should ensure this is sent with sufficient
time to arrive by the date the vote closes.
If you have any queries, please contact Emmanuel Hart on (02) 9248 9907.
Dated: 4 June 2019
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Information sheet: Proposals without meetings
You may be a creditor in a liquidation, voluntary administration or deed of company arrangement
(collectively referred to as an external administration).
You have been asked by the liquidator, voluntary administrator or deed administrator (collectively
referred to as an external administrator) to consider passing a proposal without a meeting.
This information sheet is to assist you with understanding what a proposal without a meeting is and
what your rights as a creditor are.

What is a proposal without a meeting?
Meetings of creditors were previously the only way that external administrators could obtain the views
of the body of creditors. However, meetings can be very expensive to hold.
A proposal without a meeting is a cost effective way for the external administrator to obtain the consent
of creditors to a particular course of action.

What types of proposals can be put to creditors?
The external administrator is able to put a range of proposals to creditors by giving notice in writing to
the creditors. There is a restriction under the law that each notice can only contain a single proposal.
However, the external administrator can send more than one notice at any single time.

What information must the notice contain?
The notice must:
•
•

•

include a statement of the reasons for the proposal and the likely impact it will have on creditors
if it is passed
invite the creditor to either:
o vote yes or no to the proposal, or
o object to the proposal being resolved without a meeting, and
specify a period of at least 15 business days for replies to be received by the external
administrator.

If you wish to vote or object, you will also need to lodge a Proof of Debt (POD) to substantiate your
claim in the external administration. The external administrator will provide you with a POD to complete.
You should ensure that you also provide documentation to support your claim.
If you have already lodged a POD in this external administration, you do not need to lodge another one.
The external administrator must also provide you with enough information for you to be able to make an
informed decision on how to cast your vote on the proposal. With some types of proposals, the law or
ARITA’s Code of Professional Practice sets requirements for the information that you must be provided.

ARITA
ACN 002 472 362

Level 5, 191 Clarence Street, Sydney NSW 2000 Australia | GPO Box 4340, Sydney NSW 2001
t +61 2 8004 4344 | e admin@arita.com.au | arita.com.au
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For example, if the external administrator is asking you to approve remuneration, you will be provided
with a Remuneration Approval Report, which will provide you with detailed information about how the
external administrator’s remuneration for undertaking the external administration has been calculated.

What are your options if you are asked to vote on a proposal without a meeting?
You can choose to vote yes, no or object to the proposal being resolved without a meeting.

How is a resolution passed?
A resolution will be passed if more than 50% in number and 50% in value (of those creditors who did
vote) voted in favour of the proposal, but only so long as not more than 25% in value objected to the
proposal being resolved without a meeting.

What happens if the proposal doesn’t pass?
If the proposal doesn’t pass and an objection is not received, the external administrator can choose to
amend the proposal and ask creditors to consider it again or the external administrator can choose to
hold a meeting of creditors to consider the proposal.
The external administrator may also be able to go to Court to seek approval.

What happens if I object to the proposal being resolved without a meeting?
If more than 25% in value of creditors responding to the proposal object to the proposal being resolved
without a meeting, the proposal will not pass even if the required majority vote yes. The external
administrator will also be unable to put the proposal to creditors again without a meeting.
You should be aware that if you choose to object, there will be additional costs associated with
convening a meeting of creditors or the external administrator seeking the approval of the Court. This
cost will normally be paid from the available assets in the external administration.
This is an important power and you should ensure that it is used appropriately.

Where can I get more information?
The Australian Restructuring Insolvency and Turnaround Association (ARITA) provides information to
assist creditors with understanding external administrations and insolvency.
This information is available from ARITA’s website at artia.com.au/creditors.
ASIC also provides information sheets on a range of insolvency topics. These information sheets can
be accessed on ASIC’s website at asic.gov.au (search for “insolvency information sheets”).
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Subregulation 5.6.49(2)
FORM 535
FORMAL PROOF OF DEBT OR CLAIM (GENERAL FORM)
Urban Couture Pty Ltd
(In Liquidation) (the Company)
ACN 162 945 995
To the Liquidator of the Company
1. This is to state that the Company was on 9 January 2019, and still is, justly and truly indebted to:
___________________________________________________________________________________________________ (name of creditor)
of _____________________________________________________________________________________________ (address of creditor)
for $_________________________and____________cents (GST inclusive)

Date

Consideration (state how the

GST amount _______________________________

Amount

Debt arose)

$

c

Remarks (include details of
voucher substantiating payment)

2. To my knowledge or belief the creditor has not, nor has any person by the creditor's order, had or received any
satisfaction or security for the sum or any part of it except for the following: (insert particulars of all securities

held. If the securities are on the property of the company, assess the value of those securities. If any bills or
other negotiable securities are held, show them in a schedule in the following form).
Date

Drawer

Acceptor

Amount $c

Due Date

3. Select which of the below applies (choose one):






The creditor is a company and I am signing as
a director of the company
The creditor is a company and I am signing as
an authorised representative/duly constituted
attorney of the company
I am an individual and I am signing in my
personal capacity (which includes employees)





The creditor is a partnership and I am signing as
a partner of the partnership
I am signing in my personal capacity as a
member or contributory of Urban Couture Pty Ltd
(In Liquidation)
Other: ____________________________________________

The creditor is a sole trader and I am signing
as the proprietor
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4. If you are a related party, state your relationship ________________________________________________________________

5. Is this debt claimed on the basis of an assignment?

Yes



No



If so, what consideration was paid for the debt? _______________________________

6.

☐

I nominate to receive electronic notifications of documents in accordance with Section 600G of the

Corporations Act at the following email address
Email: __________________________________________________

The debt was incurred for the consideration stated and the debt, to the best of my knowledge and belief,
remains unpaid and unsatisfied.
Signature ............................................................................................

Dated ………………………………………………………..

Name: ___________________________________________________________
Address: ____________________________________________________________________________________________________________
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Proof of Debt
Guidance Notes
(Please read carefully before filling in Form 535 or Form 536)
It is a creditor’s responsibility to prove their claim to our satisfaction.
When lodging claims, creditors must ensure:


the proof of debt form is properly completed in every particular; and



evidence, as set out under “Information to support your claim”, is attached to the Form 535 or Form 536.

Directions for completion of a Proof of Debt
1.

Insert the full name and address of the creditor.

2.

Under “Consideration” state how the debt arose, for example “goods sold to the company on
______________________.”.

3.

Under “Remarks” include details of any documents that substantiate the debt (refer to the section “Information
to support your claim” below for further information).

4.

Where the space provided for a particular purpose is insufficient to contain all the information required for a
particular item, please attach additional information.

Information to support your claim
Please note that unless you provide evidence to support the existence of the debt, your debt is not likely to be
accepted. Detailed below are some examples of debts creditors may claim and a suggested list of documents that
should accompany a proof of debt to substantiate the debt.
Trade Creditors


Invoice(s) and statement(s) showing the amount of the debt; and



Advice(s) to pay outstanding invoice(s) (optional).

Guarantees/Indemnities


Executed guarantee/indemnity;



Notice of Demand served on the guarantor; and



Calculation of the amount outstanding under the guarantee.

Judgment Debt


Copy of the judgment; and



Documents/details to support the underlying debt as per other categories.

Deficiencies on Secured Debt


Security Documents (e.g. mortgage);



Independent valuation of the secured portion of the debt (if not yet realised) or the basis of the creditor’s
estimated value of the security;



Calculation of the deficiency on the security; and



Details of income earned and expenses incurred by the secured creditor in respect of the secured asset since the
date of appointment.

Loans (Bank and Personal)


Executed loan agreement; and
1



Loan statements showing payments made, interest accruing and the amount outstanding as at the date of
appointment.

Tax Debts


Documentation that shows the assessment of debts, whether it is an actual debt or an estimate, and separate
amounts for the primary debt and any penalties.

Employee Debts


Basis of calculation of the debt;



Type of Claim (e.g. wages, holiday pay, etc);



Correspondence relating to the debt being claimed; and



Contract of Employment (if any).

Leases


Copy of the lease; and



Statement showing amounts outstanding under the lease, differentiating between amounts outstanding at the
date of the appointment and any future monies.
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Creditor Information Sheet
Offences, Recoverable Transactions and
Insolvent Trading
Offences
A summary of offences under the Corporations Act that may be identified by the administrator:
180

Failure by company officers to exercise a reasonable degree of care and diligence in the exercise
of their powers and the discharge of their duties.
Failure to act in good faith.
Making improper use of their position as an officer or employee, to gain, directly or indirectly, an
advantage.
Making improper use of information acquired by virtue of the officer’s position.
Reckless or intentional dishonesty in failing to exercise duties in good faith for a proper purpose.
Use of position or information dishonestly to gain advantage or cause detriment. This can be a
criminal offence.
Performing or exercising a function or power as an officer while a company is under administration.
Contravening a court order against taking part in the management of a corporation.
Taking part in the management of corporation while being an insolvent, for example, while
bankrupt.
Acting as a director or promoter or taking part in the management of a company within five years
after conviction or imprisonment for various offences.
Dishonest failure to observe requirements on making loans to directors or related companies.
Paying dividends except out of profits.
Failure to keep proper accounting records.
Obstruction of an auditor.
Failure to comply with requirements for the preparation of financial statements.
Unauthorised dealing with company's property during administration.
Failure by directors to assist administrator, deliver records and provide information.
Failure to deliver up books and records to the administrator.
Failure to disclose property, concealed or removed property, concealed a debt due to the
company, altered books of the company, fraudulently obtained credit on behalf of the company,
material omission from Report as to Affairs or false representation to creditors.

181
182
183
184

198G
206A
206A, B
206A, B
209(3)
254T
286
312
314-7
437D(5)
438B(4)
438C(5)
590

Recoverable Transactions
Preferences
A preference is a transaction, such as a payment by the company to a creditor, in which the creditor receiving the
payment is preferred over the general body of creditors. The relevant period for the payment commences six
months before the commencement of the liquidation. The company must have been insolvent at the time of the
transaction, or become insolvent because of the transaction.
Where a creditor receives a preference, the payment is voidable as against a liquidator and is liable to be paid back
to the liquidator subject to the creditor being able to successfully maintain any of the defences available to the
creditor under the Corporations Act.

Uncommercial Transaction
An uncommercial transaction is one that it may be expected that a reasonable person in the company's
circumstances would not have entered into, having regard to:
•
•
•

the benefit or detriment to the company;
the respective benefits to other parties; and,
any other relevant matter.
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To be voidable, an uncommercial transaction must have occurred during the two years before the liquidation.
However, if a related entity is a party to the transaction, the period is four years and if the intention of the
transaction is to defeat creditors, the period is ten years.
The company must have been insolvent at the time of the transaction, or become insolvent because of the
transaction.

Unfair Loan
A loan is unfair if and only if the interest was extortionate when the loan was made or has since become
extortionate. There is no time limit on unfair loans – they only must be entered into before the winding up began.

Arrangements to avoid employee entitlements
If an employee suffers loss because a person (including a director) enters into an arrangement or transaction to
avoid the payment of employee entitlements, the liquidator or the employee may seek to recover compensation
from that person. It will only be necessary to satisfy the court that there was a breach on the balance of
probabilities. There is no time limit on when the transaction occurred.

Unreasonable payments to directors
Liquidators have the power to reclaim ‘unreasonable payments’ made to directors by companies prior to liquidation.
The provision relates to payments made to or on behalf of a director or close associate of a director. The
transaction must have been unreasonable, and have been entered into during the 4 years leading up to a
company's liquidation, regardless of its solvency at the time the transaction occurred.

Voidable charges
Certain charges over company property are voidable by a liquidator:
•
•
•

circulating security interest created within six months of the liquidation, unless it secures a subsequent
advance;
unregistered security interests;
security interests in favour of related parties who attempt to enforce the security within six months of its
creation.

Insolvent trading
In the following circumstances, directors may be personally liable for insolvent trading by the company:
•
•
•
•
•

a person is a director at the time a company incurs a debt;
the company is insolvent at the time of incurring the debt or becomes insolvent because of incurring the debt;
at the time the debt was incurred, there were reasonable grounds to suspect that the company was insolvent;
the director was aware such grounds for suspicion existed; and
a reasonable person in a like position would have been so aware.

The law provides that the liquidator, and in certain circumstances the creditor who suffered the loss, may recover
from the director, an amount equal to the loss or damage suffered. Similar provisions exist to pursue holding
companies for debts incurred by their subsidiaries.
A defence is available under the law where the director can establish:
•
•
•

there were reasonable grounds to expect that the company was solvent and they did so expect;
they did not take part in management for illness or some other good reason; or
they took all reasonable steps to prevent the company incurring the debt.

The proceeds of any recovery for insolvent trading by a liquidator are available for distribution to the unsecured
creditors before the secured creditors.

Important note: This information sheet contains a summary of basic information on the topic. It is not a substitute for legal
advice. Some provisions of the law referred to may have important exceptions or qualifications. This document may not contain
all of the information about the law or the exceptions and qualifications that are relevant to your circumstances.
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