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Defined terms 

Report Glossary  

$'000 Australian dollars - thousands 
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AASB Australian Accounting Standards Board 

Act Corporations Act 2001 (Cth) 

Administration The voluntary administration of TMG by the Administrators 

Administrators Keith Crawford and Rob Smith of McGrathNicol 

Administrators’ Report or 

this Report 

Report to creditors prepared by the Administrators, pursuant to section 75-225 of the IPR 

dated 5 September 2022 

AEST Australian Eastern Standard Time 

Appointment Date or 

Appointment 

Being 8 August 2022, the day that Keith Crawford and Rob Smith were appointed 

Voluntary Administrators 

ARITA Australian Restructuring, Insolvency and Turnaround Association 

ASIC Australian Securities and Investments Commission 

ASQA Australian Skills Quality Authority 

ATO Australian Taxation Office 

BS Balance sheet 

c. Circa 

CEO Chief Executive Officer 

CFO Chief Financial Officer 

COI Committee of Inspection 

COVID-19 The Coronavirus 

CRICOS Commonwealth Register of Institutions and Courses for Overseas Students 

CYXX Calendar Year 20XX 

Director Ms Malka Lawrence as the sole Director and Secretary of TMG 

DIRRI Declaration of Independence, Relevant Relationships and Indemnities 

DOCA Deed of Company Arrangement 

DOCA Proposal DOCA proposed by the Proponent 

EBIT Earnings Before Interest and Tax 

EBITDA Earnings Before Interest, Tax, Depreciation and Amortisation 

EOI Expressions of Interest 

FEG Commonwealth Government Fair Entitlements Guarantee Scheme 

First Meeting of Creditors First statutory meeting of creditors of TMG held on 18 August 2022 in accordance with 

section 436E of the Act 

FYXX Financial year for the period 1 July 20XX to 30 June 20XX 

GSA General security agreement 
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Report Glossary  

GST Goods and Services Tax 

GWI Golden Wood Investment Pty Ltd  

HIVE Total Business Services & Training Pty Ltd t/a Hampton Institute of Vocational Education  

Initial Circular to Creditors The initial circular to creditors dated 11 August 2022 in relation to the First Meeting of 

Creditors 

IPR Insolvency Practice Rules (Corporations) 2016 

k Thousands 

m Millions 

Management The Director and senior employees  

McN McGrathNicol Advisory 

N/A Not Applicable 

NBIO Non-Binding Indicative Offer 

NDA Non-disclosure agreement 

p.a. Per annum 

PAYG Pay As You Go withholding tax 

PMSI Purchase Money Security Interest 

POD Proof of Debt 

PP&E Property, Plant and Equipment 

PPSR Personal Property Securities Register 

PRISMS Provider Registration and International Student Management System 

Proponent The proponent of the DOCA Proposal or the Director 

Relation Back Day The date the Administrators were appointed, being 8 August 2022 

ROCAP Report on Company Activities and Property 

RTO Registered Training Organisation 

Second Meeting of 

Creditors or Second 

Meeting 

Second statutory meeting of creditors of TMG convened for 12 September 2022 in 

accordance with section 439A of the Act 

Secured Creditor or NAB National Australia Bank Limited 

Secured Debt Debt owed by TMG to the Secured Creditor 

SRO State Revenue Office 

SVTS Skills Victoria Training System 

The Court Federal Court of Australia 

TMG The Malka Group Pty Ltd ACN 111 581 107 trading as TMG College Australia 

TPS Tuition Protection Service 

VA Voluntary Administration 

VDET or the Department Victorian Department of Education and Training 

VET Vocational Education and Training 
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1 Executive summary 

 

 

 

1.1 Key questions and answers 

Question  Answer 

Why am I receiving this 

Report? 

 Keith Crawford and Robert Smith were appointed Voluntary Administrators 

(Administrators) of TMG on 8 August 2022.  Company books and records indicate that 

you are or may be a creditor of TMG. 

What is the purpose of 

this Report? 

 This Report provides creditors with details of the business, property, affairs and financial 

circumstances of TMG in preparation for the Second Meeting of Creditors. 

This Report also informs creditors about the investigations undertaken by the 

Administrators to date, and the Administrators’ opinion and recommendation regarding 

each of the options available to creditors to vote on at the Second Meeting of Creditors. 

What is the Second 

Meeting of Creditors? 

 At the Second Meeting of Creditors, creditors decide the future of TMG.  

The creditors may vote on whether TMG should: 

▪ be returned to the control of its Director (not recommended as it is insolvent); 

▪ execute the Deed of Company Arrangement (DOCA) proposed by the Director; or 

▪ enter into liquidation. 

Which option do the 

Administrators 

recommend creditors 

vote for at the Second 

Meeting of Creditors and 

why? 

 
The Administrators recommend creditors resolve that TMG enter into the Proposed 

DOCA (which involves a Creditors’ Trust) at the Second Meeting of Creditors. 

TMG remains insolvent, so it is not appropriate for it to be handed back to its Director 

without taking steps to address its current financial position.  

The Proposed DOCA and associated Creditors’ Trust outlined in this Report is expected 

to pay eligible priority employee claims in full and provide a return to unsecured 

creditors that is more certain and greater than liquidation on a risk-adjusted basis. 

Where and when is the 

Second Meeting of 

Creditors? 

 The Second Meeting of Creditors has been convened to be held at 11:00am (AEST) on 

Monday, 12 September 2022. 

The meeting will be held virtually using online video conferencing on Zoom.  The online 

video conference can be joined from a computer (preferred) or telephone.  

What do I need to do if I 

want to attend the 

meeting? 

 Creditors wishing to attend the meeting must submit a Proof of Debt (POD) and either 

attend, by video conference, or appoint a proxy to attend on their behalf.  Creditors who 

have already lodged a POD do not need to complete a new form. 

Creditors planning on attending should register their intention to do so with the 

Administrators (TMGcreditors@mcgrathnicol.com) and provide a correctly 

completed POD and proxy form (if applicable) by 1:00pm (AEST) on Friday, 9 

September 2022 to be provided with a link to join the meeting. 

Observers may attend the meeting but they are not entitled to participate, either by 

voting or by asking questions.  Observers must also register their intention to attend 

following the process set out above.   

This section aims to provide creditors with answers to key questions they may have in relation to the 

administration, the Administrators’ findings and other contents of this Report.  

 

mailto:FM-tristarcreditors@mcgrathnicol.com
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Question  Answer 

What does TMG do?  Founded in 2005, TMG operated as a Registered Training Organisation (RTO) providing 

Vocational Education Training (VET) to both domestic and international students 

primarily from its premises at Queen Street in Melbourne’s CBD and smaller operations 

from two other premises at Box Hill and Werribee in Melbourne. 

TMG was registered under both the Australian Skills Quality Authority (ASQA) and VET 

Quality Framework and maintained a Commonwealth Register of Institutions and 

Courses for Overseas Students (CRICOS) registration for international students. 

What were the key 

events leading to the 

appointment of 

Administrators? 

 Border closures, visa processing delays and the related impact of the COVID-19 

pandemic impacted the ability of international students to enter Australia, which 

contributed to a sustained decline in TMG’s revenue from international students. 

The Director provided funding support to TMG to facilitate ongoing trade while a sale of 

business was pursued, however support was withdrawn after it became apparent that 

offers received to purchase the business were subject to significant conditionality and 

therefore were not capable of being consummated. 

Significant investment was also made in establishing TMG’s primary Queen Street 

premises from December 2018 onwards which impacted cash flow.  TMG’s liquidity was 

further impacted by the Victorian Department of Education (VDET) suspending TMG’s 

ability to enrol eligible individuals and provide training to enrolled individuals who had 

enrolled but were yet to commence training under TMG’s various VET contracts with 

VDET. 

On 8 August 2022 the Director, forming the opinion TMG was insolvent or was likely to 

become insolvent, appointed the Administrators. 

What actions have the 

Administrators taken to 

date? 

 Since the Appointment Date, the Administrators and their staff have: 

▪ worked with the Director and Management to understand TMG’s financial position 

and critical operating requirements; 

▪ held in-person and virtual briefings with employees and Management immediately 

following appointment; 

▪ secured TMG’s books and records, including electronic accounting records and 

information from operational systems such as VETtrak, Canvas and PRISMS; 

▪ assisted with the preparation of student statements of attainment and certificates of 

completion, and are facilitating making these available to students; 

▪ communicated with a significant number of students, including responding to 

greater than 2,000 email queries and 600 phone calls, and attending to students 

who visited the Administrators’ office; 

▪ made arrangements with alternate RTOs for the referral of TMG’s domestic and 

international students; 

▪ engaged with regulators including the Australian Skills Quality Authority, Tuition 

Protection Service and VDET to support the Administration process, including 

exploring a sale of TMG via a DOCA and providing guidance with assisting and 

relocating TMG’s students; 

▪ communicated with a significant number of creditors; 

▪ liaising with landlords in relation to the cessation of TMG’s operations, negotiating 

agreements for ongoing occupation of premises, access to facilitate interested party 

inspections and issuing formal notices of ceasing to exercise property rights; 
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Question  Answer 

▪ commenced a refreshed sale of business process, including dealing with 35 

interested parties at the date of this Report and negotiating terms of sale for TMG’s 

assets to maximise the return to creditors (refer section 9 for further detail); 

▪ executed sale agreements for the sale of certain intellectual property, property plant 

and equipment and the referral of TMG's students; 

▪ negotiated with the Director and other interested parties with regard to an 

acquisition of TMG via a DOCA, including facilitating detailed due diligence of 

TMG’s records; 

▪ reviewed multiple versions of DOCA proposals; 

▪ liaised with employees and calculated estimated employee entitlements which will 

be communicated to employees prior to the Second Meeting of Creditors; 

▪ communicated with key stakeholders, suppliers and PPSR interest holders; 

▪ conducted preliminary investigations into the affairs of TMG, including detailed 

analysis of potential avenues of recovery as detailed in section 8; 

▪ complied with statutory obligations; 

▪ held the First Meeting of Creditors on 18 August 2022 and convened the Second 

Meeting of Creditors; and 

▪ prepared this Report. 

What was the sale 

process that the 

Administrators 

conducted and what was 

the outcome? 

 

 The Administrators have reached agreements with the following parties: 

▪ Golden Wood Investment Pty Ltd (GWI) for the referral of TMG’s international 

students to selected RTOs, and  

▪ Total Business Services & Training Pty Ltd trading as Hampton Institute of 

Vocational Education (HIVE) for the referral of TMG’s domestic students and sale of 

TMG’s Advanced Diploma of Conveyancing Course content.   

The Administrators are also in discussions with HIVE regarding an assignment of the 

lease and purchase of fixtures and fittings at TMG’s Box Hill premises which is expected 

to have completed by the Second Meeting of Creditors. 

Refer to section 9 for further details on the Administrators’ sale process.  The 

Administrators will provide a further update in relation to these transactions at the 

Second Meeting of Creditors.  

What was the date of 

insolvency? 

 Based on the Administrators’ preliminary investigations, the Administrators consider that 

TMG was likely insolvent from at least 1 July 2021 (refer section 8.7).  If TMG is placed 

into liquidation, additional work will be performed by the liquidator to form a more 

definitive view regarding the date of insolvency. 

What investigations have 

been undertaken? 

 The Administrators have conducted preliminary investigations in relation to TMG, the 

conduct of the Director and other parties, and have considered whether there are any 

amounts that could be recovered in a liquidation of TMG.  Details of those preliminary 

investigations are set out in this Report.  Further investigations will be performed if TMG 

is placed into liquidation, including conducting a commercial assessment of the merits 

and likelihood of recovery from pursuing any potential claims identified. 

Has a DOCA been 

proposed and what does 

it involve? 

 A DOCA has been proposed by Ms Malka Lawrence, the Director of TMG. 
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Question  Answer 

 The Proposed DOCA involves the formation of a Creditors’ Trust, which is a mechanism 

to enable a company to quickly exit from external administration as well as for efficiently 

distributing payments to creditors.  The Proposed DOCA and associated Creditors’ Trust 

provides for: 

▪ payment of priority employee creditors in full; and 

▪ pro-rata payment to unsecured creditors of between 1.1 and 9.6 cents in the dollar; 

Refer to section 10 for further details of the Proposed DOCA and associated Creditors’ 

Trust.  

Will employees be paid 

their outstanding 

entitlements?  

 The Proposed DOCA and associated Creditors’ Trust is expected to provide for full 

payment of eligible priority creditor employee entitlements. 

Employees will not be paid via the Proposed DOCA if creditors resolve to reject the 

DOCA and vote for TMG to enter liquidation at the Second Meeting of Creditors.  

Absent any potential recoveries by a liquidator (if appointed) in respect of insolvent 

trading or antecedent transactions, it is likely that there will be no meaningful 

distribution to employees from the liquidation. 

However, if creditors vote to place TMG into liquidation at the Second Meeting of 

Creditors, eligible employees would be entitled to claim their entitlements through the 

Fair Entitlements Guarantee scheme (FEG).  FEG is a government funded compensation 

scheme administered by the Department of Employment and Workplace Relations that 

assists employees of companies that are being wound up. FEG support is subject to 

limitations.  Outstanding superannuation contributions are not covered by FEG and FEG 

assistance is not available to non-Australian resident employees.  Certain other salary 

caps also apply. FEG payments can take several months to be processed, depending on 

the circumstances, but in our experience, they are usually processed within 10 to 16 

weeks. 

How are former students 

of TMG impacted by this 

Report? 

 This Report is only relevant to TMG’s former students who are owed money by TMG and 

are therefore classified as unsecured creditors. 

The Administrators recommend former students refer to previous correspondence issued 

by the Administrators to students which provides guidance on: 

▪ obtaining statements of attainment and/or certificates of completion; 

▪ options for ongoing training for domestic students with HIVE and for international 

students with GWI’s colleges (refer section 9.3); and 

▪ further guidance for students provided by regulatory bodies. 

What claims have the 

Administrators identified 

that may be available to 

a Liquidator? 

 Potential claims available to a liquidator may include voidable transactions in the form 

of unfair preference payments and/or unreasonable director related transactions, in 

addition to insolvent trading claims or claims for other offences such as breach of 

directors’ duties.  

Whilst the Administrators have considered the underlying causes of TMG’s failure, their 

investigations into claims arising from those matters are at an early stage. 

Based on the Administrators’ preliminary views the following claims may be available to 

a liquidator: 

▪ a possible insolvent trading claim with a primary value of up to $2.75 million (refer 

section 8.8); 

▪ potential preference payments and/or unreasonable director related transactions of 

between $24,000 and $61,500 (refer sections 8.9.2 and 8.9.4); and 

▪ breach of director’s duties and other offences (refer sections 8.11 and 8.12). 
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Question  Answer 

Will unsecured creditors 

be paid a dividend? 

 The Proposed DOCA and associated Creditors’ Trust is expected to provide a return to 

unsecured creditors of between 1.1 and 9.6 cents in the dollar, as detailed in section 

11.3.1. 

A liquidation of TMG may result in unsecured creditors receiving no return or up to 7.2 

cents in the dollar, subject to various assumptions detailed in section 11.3.2. 

The Administrators are of the view that a return under the Proposed DOCA and 

associated Creditors’ Trust is more certain and carries less risk than a return under a 

liquidation scenario.  Absent any potential material recoveries by a liquidator (if 

appointed) in respect of insolvent trading or other legal recovery actions , it is likely that 

there will be no distribution to unsecured creditors from a liquidation. 

Which option do the 

Administrators 

recommend creditors 

vote for at the Second 

Meeting and why? 

 The Administrators recommend creditors vote that TMG execute the Proposed DOCA 

and associated Creditors’ Trust as, having regard to the relative advantages and 

disadvantages, the Administrators consider that the Proposed DOCA and associated 

Creditors’ Trust provides a greater likelihood of a more certain, timely and superior 

return to creditors than a liquidation on a risk adjusted basis.  

Where can I get more 

information? 

 Creditors requiring further information should refer to the McGrathNicol website 

www.mcgrathnicol.com/creditors/tmg-college-australia or email 

TMGcreditors@mcgrathnicol.com. 
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 The Malka Group Pty Ltd (Administrators Appointed) – Administrators’ Report to Creditors 10 

2 Introduction 

 

 

 

2.1 Appointment 

Keith Crawford and Robert Smith (Administrators) were appointed Joint and Several Voluntary Administrators of The 

Malka Group Pty Ltd trading as TMG College Australia (TMG) on 8 August 2022 (Appointment Date or Appointment) by 

resolution of the Director, pursuant to section 436A of the Corporations Act 2001 (Cth) (Act).  

2.2 Object of administration 

In an administration, administrators are empowered by the Act to assume control of an insolvent company, superseding 

the powers of the company’s directors and officers, to manage the company’s affairs and deal with its assets in the 

interests of creditors. 

The objective of a voluntary administration is to maximise the prospects of a company, or as much as possible of its 

business, continuing in existence, or, if that is not possible, to achieve a better return to creditors than would be achieved 

by the immediate liquidation of the company.  During an administration, there is a moratorium (i.e. a freeze) over most 

pre-administration creditor claims.  

Administrators are required to investigate the company’s affairs and report to creditors on the Administrators’ opinion as 

to which outcome of the administration process is in the creditors’ best interests, in order to inform and assist creditors 

prior to voting at the second meeting of creditors.  

2.3 First Meeting of Creditors 

Section 436E of the Act requires the Administrators to convene a first meeting of creditors within eight business days of 

being appointed.  

The first meeting of creditors of TMG was held on 18 August 2022 (First Meeting of Creditors), at which there were no 

nominations to appoint an alternative administrator or a Committee of Inspection (COI) to TMG.  

2.4 Second Meeting of Creditors 

The purpose of the second meeting of creditors is for creditors to: 

▪ decide on the future of TMG, with the options available to creditors being whether TMG should: 

− be returned to the control of the Director; 

− enter liquidation; or 

− enter into the Proposed DOCA and associated Creditors’ Trust.; 

▪ if creditors resolve that TMG should enter liquidation: 

− consider the appointment of a COI (for the purposes of a liquidation); 

− consider authorising the liquidators to compromise debts of TMG pursuant to section 477(2A) of the Act; 

and 

− consider authorising the liquidators to enter into agreements that may take longer than three months to 

complete under section 477(2B) of the Act.   

The second meeting of creditors of TMG has been convened to be held at 11.00am (AEST) on Monday, 12 September 

2022 (Second Meeting of Creditors).  The meeting will be held virtually using online video conferencing on Zoom.  The 

video conference can be joined from a computer (preferred) or telephone.  

While observers are able to attend the meeting, they will not be entitled to participate, either by voting or by asking 

questions.  

Further details on the Second Meeting of Creditors can be found at section 15 of this Report.  The official notice of 

meeting is appended to the Circular to Creditors, together with this Report.  

This section outlines the statutory details regarding the Administrators’ Appointment, the details of the First 

and Second Meeting of Creditors, and the purpose and content of this Report.  
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2.5 Purpose of this Report 

Section 75-225 of the IPR requires an administrator to provide a report to creditors ahead of the second meeting of 

creditors in an administration, containing: 

▪ details about the business, property, affairs and financial circumstances of the entity under administration; 

▪ if a DOCA is proposed, the details of the DOCA; and 

▪ details regarding the investigations undertaken by the administrator, and the administrator’s opinion about each of 

the options available to creditors, and the course of action that the administrator recommends is in creditor’s best 

interests. 

The purpose of this Report is to provide creditors with these details in preparation for the Second Meeting of Creditors.  

2.6 Context of this Report 

In reading this Report, creditors should note the following: 

▪ This Report and the statements herein are based on the Administrators’ preliminary investigations of TMG’s affairs.  

The investigations have been undertaken from available books and records, as well as information provided by 

Management where applicable, and from the Administrator’s own enquiries.  

▪ The statements and opinions in this Report are given in good faith and, whilst the Administrators have no reason to 

doubt any information contained in this Report, the Administrators reserve the right to alter their conclusions if the 

underlying information proves to be inaccurate or materially changes after the date of this Report.  

▪ If, after issuing this report, the Administrators become aware of any additional information which may assist creditors 

in determining how to vote at the Second Meeting of Creditors, the Administrators may make the additional 

information the subject of a further written report and/or table the information at the Second Meeting of Creditors.  

▪ In considering the options available to creditors and formulating their recommendation to creditors, the 

Administrators have made preliminary considerations as to the quantum of potential asset realisations and recoveries 

which may be available to creditors and the total value of creditors. These estimates are subject to change as asset 

realisations and recoveries progress and claims are received from creditors and are adjudicated upon.  Whilst the 

estimates are the Administrators’ best assessment in the circumstances, creditors should note that the ultimate 

outcome for creditors may differ from the information provided in this Report.  Refer to section 12 for further details.  

▪ The assessment of potential claims in this Report has been performed on a preliminary basis, on the information 

available to the Administrators at the time of completion of this Report.  Consequently, the Administrators reserve 

their rights to alter their assessment, if further relevant information is provided after the date of this Report or as a 

consequence of further investigations.  
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3 Administrators’ prior involvement 

 

 

 
 

3.1 Declaration of Independence, Relevant Relationships and Indemnities 

In accordance with section 436D of the Act and the Australian Restructuring, Insolvency and Turnaround Association 

(ARITA) Code of Professional Practice, a Declaration of Independence, Relevant Relationships and Indemnities (DIRRI) was 

enclosed with the Administrators’ first communication to creditors and tabled at the First Meeting of Creditors.  

The DIRRI disclosed information regarding the Administrators’ independence, prior personal or professional relationships 

with TMG or related parties and any indemnities received in relation to our appointment.  

Under the Act and the ARITA Code of Professional Practice, if circumstances change or new information is identified, the 

Administrators are required to update the DIRRI and provide a copy to creditors with their next communication, as well as 

table a copy of the replacement DIRRI at the next meeting of creditors.  There have not been any additional circumstances 

that require an updated DIRRI. 

For the convenience of creditors, the declaration has been summarised and restated below.   

3.1.1 Background 

A brief background to the appointment is as follows: 

▪ The Administrators were appointed pursuant to a request for a consent to act made by Ms Malka Lawrence, the sole 

director of TMG (the Director).  Ms Lawrence was introduced to Keith Crawford in the days prior to the Appointment 

Date by a partner at Henry William Lawyers, the legal advisors to TMG. 

▪ On 3 August 2022, Keith Crawford was initially contacted by a partner at Henry William Lawyers to request that a 

conflict check be undertaken in respect of TMG, as Ms Lawrence was considering a potential appointment of voluntary 

administrators.  After that contact, the Administrators conducted a conflict check and advised Henry William Lawyers 

they were able to act. 

▪ Following the initial request from Henry William Lawyers, Mr Crawford had a series of communications and virtual 

meetings with Henry William Lawyers, Ms Malka Lawrence, two former employees of TMG and a financial advisor from 

Alceon Group Pty Ltd during the period 4 August 2022 to 7 August 2022 for the purposes of: 

– facilitating an introduction to McGrathNicol; 

– to receive briefings about the current financial position of TMG; 

– to gain an understanding of the sale of business process undertaken by TMG; 

– to provide Ms Lawrence with an introduction to the voluntary administration process and evaluating its 

suitability for the circumstances of TMG; and 

– obtaining information to enable effective planning for commencing a voluntary administration 

appointment. 

▪ No remuneration was received for advice provided in relation to the potential appointment of the Administrators.  On 

8 August 2022, Ms Lawrence, the sole director of TMG resolved to appoint Keith Crawford and Robert Smith as 

Administrators of TMG. 

3.1.2 Independence 

The Administrators undertook a proper assessment of the risks to our independence prior to accepting the appointment as 

Administrators of TMG, in accordance with the law and applicable professional standards.  This assessment identified no 

real or potential risks to the Administrators’ independence.  The Administrators are not aware of any reasons that would 

prevent us from acting as Administrators. 

 

This section of the Report provides creditors with details regarding any involvement the Administrators had 

with TMG prior to their Appointment as Administrators.  The section also outlines any indemnities and/or 

upfront payments that the Administrators received in connection with their Appointment.  
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3.1.3 Indemnities and up-front payments 

In addition to any statutory indemnities to which an administrator is entitled, the Administrators were provided with an up-

front payment of $150,000 from TMG on 8 August 2022 as partial coverage for the Administrators’ fees and costs 

expected to be incurred in the conduct of the Administration.   

The up-front payment is unconditional, and any funds utilised for payment of the Administrators’ remuneration will require 

creditors’ approval before these funds can be accessed.   

3.2 Ongoing assessment 

Since the Appointment Date, the Administrators have continued to assess whether any potential conflict of interest issues 

have developed.  At the date of this Report, the opinion as to the Administrators’ independence has not changed.  The 

Administrators remain of the view that our prior professional interactions as outlined in the DIRRI do not create or give 

rise to any conflict of interest.  
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4 Background and statutory information 

 

4.1 Background 

Founded in 2005 by Malka Lawrence, TMG offered more than 60 qualifications across a range of industries to domestic and 

international students, operating with both RTO and CRICOS registrations.  The business grew to be one of the leading 

providers in the VET sector, delivering training to more than 30,000 students across metropolitan, international and regional 

Australian areas.   

TMG’s head office was located on Queen Street in Melbourne’s CBD and various training facilities were used throughout the 

greater Melbourne metropolitan area including dedicated campuses in Box Hill and Werribee.   

At the Appointment Date TMG operated primarily from the Queen Street and Box Hill premises with 92 employees and 

approximately 1,535 domestic and international students either studying or approved to study but not yet commenced. 

4.2 Statutory details 

Key statutory details (i.e company information, current and former office holders, shareholders and security registrations) 

are set out below: 

Table 1: Statutory Information 

Table 2: Directors and officers 

Table 3: Shareholders 

Company information

Information type Details

Legal entity 

ACN

Registered in

Registered on

Registered office

Principal place of business

Type/ class

The Malka Group Pty Ltd

111 581 107

Victoria

28 October 2004

400 Queen Street, Melbourne VIC 3004 

400 Queen Street, Melbourne VIC 3004 

Australian Proprietary Company

Source: A search of ASIC records on 8 August 2022

Directors and officers

Name Role Appointment Date Resignation Date 

Malka Lawrence Director and Secretary 28 October 2004 -

Tom Kotsimbos Director and Secretary 28 October 2004 28 October 2004

Source: A search of ASIC records on 8 August 2022

Shareholders

Shareholder Issued capital ($) % total

Malka Lawrence 2,110,000 100% 

Total shares on issue 2,110,000 100% 

Source: A search of ASIC records on 8 August 2022

This section of the Report provides creditors with details regarding the circumstances leading to the 

Administrators’ Appointment to TMG, together with statutory details regarding its Director, shareholders and 

other information.   
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4.3 Secured creditors 

On the Appointment Date, the Secured Creditor (NAB) held registered security interests including all present and after-

acquired property (“AllPAP”) security interests TMG.  NAB’s facilities at the Appointment Date are summarised below. 

Table 4: Secured Creditor debt 

 

4.3.1 Security interests 

A search of the Personal Property Securities Register (PPSR) at the Appointment Date revealed six registered security 

interests held against TMG, as summarised in the table below: 

Table 5: Summary of PPSR registrations against TMG 

 

Key points: 

▪ As TMG’s primary financier, NAB is the only secured creditor to hold “AllPAP” registrations against the company.  

▪ Registrations by Silver Chef, BOQ Finance and Kyocera over other goods relate to the general operations of the 

business in respect of equipment and training provided in the ordinary course of business.  As at the date of this 

Report BOQ has discharged its registration. 

4.4 Employees 

At Appointment, TMG employed 92 employees, comprising 44 full time employees, 21 part time employees and 27 casual 

employees.  An additional 30 employees who ended their employment prior to the Appointment Date are recorded in 

TMG’s books and records as owed entitlements. 

Provided below is a summary of employees and the estimated total value of employee entitlements (including annual 

leave, long service leave, outstanding superannuation and termination entitlements) at Appointment.  

Table 6: Employees 

 

NAB secured debt

Facility Amount ($)

Business Recovery Loan - COVID Lending 500,000

Bank Guarantee for Queen Street premises rental bond 463,197

Business Credit Card 101,468

Total 1,064,666

Source: NAB Proof of Debt lodged with the Administrators

PPSR Registrations against the Insolvent Group

Creditor Group Secured Party Collateral class Number

Secured creditor National Australia Bank Limited All PAP 2

Suppliers Silver Chef Rentals Pty Ltd Other goods 1

Suppliers BOQ Finance (Aust) Limited Other goods 1

Suppliers Kyocera Document Solutions Australia Other goods 2

Total 6

Source: PPSR searches undertaken on 8 August 2022

Summary of estimated employee entitlements

Employment type No. of employees Estimated Entitlements ($)

Full time1 44 713,780

Part time 21 257,962

Casual 27 86,436

Employed ended prior to Appointment Date 30 27,033

Total 122 1,085,210

Source: Directors' ROCAP as at 8 August 2022, TMG books and records, McN analysis

Note 1: Includes Director's priority claim for entitlements of c. $2,308
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4.5 Unsecured creditors 

4.5.1 Trade and other creditors 

TMG’s books and records at the Appointment Date and PODs received during the Administration indicate TMG has 

approximately 219 unsecured creditors collectively owed an estimated $6.15m as set out in the table below. 

Table 7: Unsecured creditors 

 

Key points: 

▪ The Queen Street premises landlord has claimed $1.8m in respect of outstanding and future rent, make good and 

listing fees, net of a $460,000 bank guarantee called shortly after the Appointment Date and paid by NAB reducing 

the claim to $1.3m.  This claim may reduce further subject to the landlord entering into a lease with a new tenant.   

The Box Hill landlord submitted a claim of $445,000 in respect of future rent however this liability is expected to be 

extinguished upon the assignment of the lease to HIVE which is likely to complete before the Second Meeting of 

Creditors.  Refer to section 9.3.2 for further detail. 

▪ Statutory creditors primarily comprise of: 

– outstanding ATO tax liabilities of approximately $1.7m according to the Administrators’ preliminary review 

of TMG’s books and records, noting TMG appears to have accrued unpaid and apparently unreported 

PAYG dating back to July 2019.  The quantum of TMG’s debt to the ATO is subject to further 

investigation and review; 

– $1.5m claimed by VDET in relation to unresolved compliance concerns with TMG’s SVTS reporting.  Refer 

to sections 5.2 and 8.5.1 for further detail; and 

– unpaid payroll tax of approximately $205,000.   

▪ In addition to amounts recorded in TMG’s books and records, the Administrators have received a number of POD 

forms, including from creditors not recorded in TMG’s books and records.  Many of these claims relate to trade 

creditors which total $351,000 and students (refer below). 

▪ Claims made by students and agents representing students predominately relate to course fees and prepayments for 

training which was not provided at the Appointment Date.  We note these amounts may change if and when 

additional claims are lodged with the Administrators, and may reduce to the extent students are able to recover 

amounts via the Tuition Protection Service (TPS) (albeit in this case a commensurate claim would likely be made 

against TMG by TPS).  

▪ The related party is a claim made by the Director for (i) the balance of $277,000 loaned by the Director to TMG, and 

(ii) the non-priority portion of amounts claimed in respect of annual leave and long-service leave.  

▪ A formal adjudication process on creditor claims for dividend purposes will only be performed if sufficient recoveries 

are made to enable a distribution to unsecured creditors.  

 

 

 

Unsecured creditor summary

Unsecured creditor profile No. of creditors Value ($)

Landlords 2 1,809,009

Statutory creditors 3 3,199,783

Trade creditors 74 351,005

Students / agents 139 482,082

Related party 1 306,660

Total estimated unsecured creditors 219 6,148,539

Source: TMG books and records, Directors' ROCAP, Administrators' estimates and proofs of debt received
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5 Recent financial information 

 

 

 

 

5.1 Background 

The information summarised in this section is based on TMG’s audited accounts for the financial years ended 30 June 2019 

(FY19), 30 June 2020 (FY20), 30 June 2021 (FY21), and management accounts for financial year ended 30 June 2022 (FY22) 

and YTD 31 July 2022 (FY23 YTD).  Audited accounts for FY22 for TMG have not been prepared. 

This Report presents TMG’s audited accounts for FY19, FY20, FY21 and management accounts for FY22 and FY23 YTD as 

reported.  The Administrators have not carried out an audit nor have they verified the information presented in this section 

of the Report. 

5.2 Quality of financial information  

The Administrators’ preliminary investigations identified the following concerns regarding the completeness and accuracy of 

TMG’s financial information which are subject to further review: 

▪ It appears that PAYG liabilities of approximately $964,000 for the period November 2021 to the Appointment Date 

have not been reported to the ATO and, as a result, do not appear to have been paid or included in the ATO’s 

records of TMG’s outstanding taxation liabilities.   

From November 2021 to the Appointment Date there appears to have been a change to how PAYG liabilities were 

recorded in TMG’s accounting software.  It is not yet clear to the Administrators what was purpose of this change in 

reporting and apparently ceasing to make payment of taxation liabilities to the ATO. 

▪ TMG’s financial records indicate accrued revenue totalling approximately $2.4m in FY21 and $2.6m in FY22 in respect 

of CRICOS training fees to be received from international students.  Accrued revenue creates a corresponding 

accounts receivable and based on TMG’s records it does not appear that cash was received by TMG in respect of this 

revenue as at the Appointment Date. 

The Administrators’ preliminary investigations indicate these amounts may be non-cash journal entries, indicating 

revenue and accounts receivable in FY21 and FY22 may have been overstated. 

▪ In March 2022 VDET finalised an investigation into TMG’s student statistical reports submitted via the Skills Victoria 

Training System (SVTS).  VDET’s investigation identified compliance concerns in relation to TMG’s reporting of 

students who had either withdrawn or disengaged from government subsidised training, resulting in VDET seeking to 

recover approximately $1.7m from TMG for alleged overclaiming of student subsidised funding provided by VDET to 

TMG during the period 2016 to 2021.   

VDET’s claim against TMG as at Appointment is approximately $1.5m and may increase subject to VDET’s findings of 

any further review(s) of TMG’s SVTS reporting.  Amounts alleged to be owed to VDET are not recorded in TMG’s 

financial records, and accordingly TMG’s liabilities appear to be understated. 

▪ TMG did not maintain a segregated account for tuition fee prepayments received from international students who 

were yet to arrive in Australia and commence studying, classified as “protected amounts”, as required in accordance 

with sections 28 and 29 of the Education Services for Overseas Students Act 2000. 

Information provided to the Administrators by VDET indicates TMG was required to have held approximately $560,000 

of protected amounts as at August 2022.  It appears TMG utilised these funds for ongoing trade and other purposes 

as there were no protected amounts held in TMG’s bank accounts at the Appointment Date. 

 

 

 

 

This section of the Report sets out historical financial information for TMG and provides commentary on the 

key drivers behind same. 
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5.3 Financial performance 

A summary of the TMG’s Statement of Financial Performance is set out below. 

Table 8: Statement of financial performance 

 

Key points 

▪ TMG’s revenue deteriorated in FY20 primarily due to the impact of COVID-19 leading to a decline in international 

students commencing training with TMG.  This was compounded by the high costs of the Queen Street campus able 

to accommodate up to 3,000 international students. 

▪ Revenue for FY21 and FY22 is inflated by at least $2.4m and $2.6m respectively as a result of the CRICOS revenue 

accruals discussed above at section 5.2. 

▪ Revenue across the period may be overstated by a further $1.7m as a result of the overclaiming alleged by the 

Department of Education. 

▪ Indirect expenses in FY21 includes a write-off for bad debts of $2.75m, indicative of concerns regarding the 

recoverability of accounts receivable and their potential overstatement as discussed in section 5.2. 

▪ TMG engaged an external accountant to prepare year-end financial statements and maintain a fixed asset register, 

making necessary adjustments to depreciation.  These tasks had not been completed for FY22 and Jul 2022 as at the 

Appointment Date, therefore there is no depreciation expense recorded for these periods. 

 

 

 

 

 

 

 

 

 

Summary of financial performance

AUD 000's FY19 FY20 FY21 FY22 Jul-22

Revenue 11,231 8,038 10,464 9,229 1,090

Other income 59 634 1,297 139  - 

Total revenue 11,290 8,672 11,762 9,368 1,090

Expenses

Employee benefits expenses (4,331) (5,114) (5,360) (5,775) (548)

Indirect expenses (6,118) (4,723) (6,049) (3,554) (249)

Borrowing costs (10) (12) (48)  - (0)

Total expenses (10,460) (9,849) (11,457) (9,330) (797)

EBITDA 830 (1,177) 305 38 293

Depreciation expenses (434) (243) (233)  -  - 

EBIT 395 (1,420) 72 38 293

Interest expense  - (5) (18) (18)  - 

Net profit before tax 395 (1,425) 53 20 293

Income tax expense (167)  -  -  -  - 

Net profit after tax 228 (1,425) 53 20 293

Source: FY19, FY20 and FY21 audited accounts, FY22 and Jul-22 management accounts



 

 The Malka Group Pty Ltd (Administrators Appointed) – Administrators’ Report to Creditors 19 

5.4 Financial position 

A summary of TMG’s Statement of Financial Position is set out below. 

Table 9: Statement of financial position 

 

Key points 

▪ TMG reported a positive net asset position at all times from June 2019 to July 2022. 

▪ Trade and other receivables continued to grow from June 2019 to July 2022, however greater than 75% ($6.8m) of 

receivables at July 2022 were over 90 days including approximately $4.9m of accrued revenue in relation to CRICOS 

training fees for which TMG had no payment (refer section 5.2).   

▪ TMG engaged an external accountant to prepare year-end financial statements, maintain a fixed asset register and 

make necessary adjustments to balance sheet items including employee entitlements.  As at the Appointment Date 

these tasks had not been completed for FY22, therefore employee entitlements may be understated and property, 

plant and equipment may be overstated, leading to a potential overstatement of TMG’s net asset position as at 30 

June 2022 and 31 July 2022. 

▪ Deferred tax assets had not been adjusted for the entirety of the period June 2019 to July 2022 and appear to relate 

to an income tax credit. 

▪ Trade and other payables at the Appointment Date includes approximately $964,000 owed to the ATO which appears 

to be in respect of PAYG liabilities accrued from November 2021 to Appointment.  

▪ Trade and other payables do not include approximately $1.5m alleged to be owed to VDET in respect of recovery of 

overclaimed student funding which is alleged to have been accrued from as early as 2017. 

▪ Borrowings relate to a $0.5m COVID-19 loan provided to TMG by the Secured Creditor in May 2022. 

▪ There are various other accounting discrepancies we have identified which raise further doubt regarding the accuracy 

and reliability of TMG’s balance sheet information. 

Summary of financial position

AUD 000's Jun-19 Jun-20 Jun-21 Jun-22 Jul-22

Current assets

Cash and cash equivalents 1,680 2,633 1,194 304 32

Trade and other receivables 4,838 5,015 6,598 8,233 9,076

Prepayments  -  -  - 3 3

Deferred tax asset 168 168 168 168 168

Total current assets 6,685 7,816 7,960 8,707 9,279

Non-current Assets

Property, plant and equipment 1,259 1,479 1,374 1,766 1,767

Other intangible assets 1 1 1 1 1

Total non-current assets 1,260 1,480 1,375 1,767 1,769

Total assets 7,946 9,295 9,335 10,474 11,047

Current liabilities

Trade and other payables (657) (1,262) (1,500) (2,119) (2,400)

Borrowings  -  -  - (500) (500)

Current tax liabilities (126) (125)  -  -  - 

Provisions for employee entitlements (456) (527) (501) (501) (501)

Total current liabilities (1,239) (1,914) (2,001) (3,120) (3,400)

Non-current liabilities  -  -  -  -  - 

Total liabilities (1,239) (1,914) (2,001) (3,120) (3,400)

Net assets 6,707 7,381 7,334 7,354 7,647

Source: FY19, FY20 and FY21 audited accounts, FY22 and Jul-22 management accounts



 

 The Malka Group Pty Ltd (Administrators Appointed) – Administrators’ Report to Creditors 20 

5.5 Cash flow 

A summary of TMG’s Statement of Cash Flows is set out below. 

Table 10: Statement of cash flows 

 

Key points 

▪ TMG recorded $3.9m of net operating cash outflows from FY20 to FY22 against a breakeven EBITDA, demonstrating 

poor cash conversion and supporting concerns regarding the existence and recoverability of accounts receivable as 

indicated in section 5.2. 

▪ The Director contributed $2.1m of equity in FY20 to support TMG’s ongoing trade.  Sustained operating cash outflows 

led to this amount being eroded by late FY22, during which period NAB provided a $0.5m loan in May 2022 to 

support TMG’s continued operations. 

▪ Payments to suppliers and employees exceeded revenue for the period from FY20 to the Appointment Date.  In 

addition to cash injections from the Director and NAB, TMG appears to have relied upon non-payment of certain 

creditors, predominately the ATO, to maintain a positive cash balance up until the Appointment Date. 

▪ TMG did not maintain a separate account to hold prepayments received from international students on trust as 

required by relevant legislation.  As at August 2022, TMG was required to have held approximately $560,000 of 

protected amounts, however this balance was effectively nil at the Appointment Date as discussed in section 5.2. 

5.6 Report of Company Activities and Property 

Pursuant to section 438B(2) of the Act, the Director submitted a Report on Company Activities and Property (ROCAP) in 

relation to TMG. A ROCAP is a report summarising the director’s understanding of the financial position of a company as 

at the date of the appointment of administrators, as well as their view on the reasons for failure. 

The Director’s ROCAP materially reflects TMG’s financial accounts as at 30 June 2022, as set out in the tables above.  

 

  

Statement of cash flows

AUD 000's FY19 FY20 FY21 FY22 Jul-22

Cash flows from operating activities

Cash receipts from customers 11,701 8,840 7,246 7,022 246

Payments to suppliers and employees (10,308) (9,641) (8,349) (8,834) (512)

Interest and finance costs (9) (17) (67) (18)  - 

Income taxes refunded/(paid) (99)  - (125)  -  - 

Net cash generated from/(used in) operating activities 1,285 (818) (1,294) (1,830) (265)

Net payments for plant and equipment (717) (463) (129) (212) (2)

Net cash used in investing activities (717) (463) (129) (212) (2)

Share capital issued  - 2,100  -  -  - 

Proceeds from borrowings  -  -  - 500  - 

Director loan account (237) 133 (17) 652 (5)

Net cash generated from/(used in) financing activities (237) 2,233 (17) 1,152 (5)

Net increase/(decrease) in cash and cash equivalents 331 953 (1,439) (890) (272)

Cash and cash equivalents at beginning of the period 1,349 1,680 2,633 1,194 304

Cash and cash equivalents at end of the period 1,680 2,633 1,194 304 32

Source: FY19, FY20 and FY21 audited accounts, FY22 and Jul-22 management accounts
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6 Administrators’ actions to date 

 

 

 

The Administrators and their staff have attended to the matters set out below since the Appointment Date. 

6.1 Statutory obligations and administration 

▪ Notifying major financial institutions of the appointment and establishing control of banking facilities. 

▪ Establishing the Administrators’ bank account. 

▪ Attending to the Administrators’ statutory duties including informing ASIC, the ATO, the state revenue office and other 

statutory authorities of the Appointment. 

▪ Holding meetings with the Director, certain members of TMG’s management team and key employees (Management) 

to better understand TMG’s background, operating structure, financial position and critical requirements. 

▪ Issuing a request to the Director to complete a ROCAP and deliver TMG’s books and records to the Administrators. 

▪ Securing TMG’s books and records, including electronic accounting records and information from operational systems 

such as VETtrak, Canvas and the Provider Registration and International Student Management System.  

▪ Reviewing the books and records of TMG and undertaking preliminary investigations to ascertain TMG’s financial 

position, reasons for failure and any transactions that may be recoverable by a liquidator. 

▪ Engaging with the Administrators’ insurance broker to place adequate insurance for TMG’s assets. 

▪ Liaising with the following stakeholders, including issuing circulars and answering queries where possible: 

 employees; 

 students and agent representatives; 

 relevant government bodies; 

 the Secured Creditor; 

 PPSR security interest holders; 

 the landlords of premises leased by TMG; and 

 trade creditors and other unsecured creditors.  

▪ Attending to other general and statutory requirements. 

6.2 Sale of business and DOCA process 

▪ Undertaking a sale and recapitalisation process for all or part of the business or its assets. 

▪ Liaising with Management to collect information to aid sale process. 

▪ Preparing due diligence information for interested parties. 

▪ Contacting potential interested parties and following up possible connections. 

▪ Issuing confidentiality agreements. 

▪ Contacting interested parties regarding indicative offers. 

▪ Liaising with interested parties regarding their expressions of interest (EOI). 

▪ Discussing possible asset sales. 

▪ Discussing form of DOCA with the Director, her advisors and other interested parties. 

▪ Reviewing draft DOCA and Creditors’ Trust proposal and consulting lawyers regarding proposed DOCA. 

▪ Refer to sections 9 and 10 for details of the sale and DOCA process during the Administration period. 

This section of the Report provides details regarding the key activities undertaken by the Administrators and 

their staff since the Appointment.  
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6.3 Asset realisation 

▪ Securing assets. 

▪ Commencing a review of operational requirements and assets. 

▪ Engaging an independent value to attend each TMG premise and undertake an on-site assessment of the value of 

TMG’s property, plant and equipment. 

▪ Liaising with lessors. 

▪ Considering disclaimer of leased assets. 

▪ Arranging sale of certain assets. 

6.4 Employees 

▪ In-person and virtual briefings with employees and Management.  

▪ Ensuring all employees were made aware of their rights and obligations on the Appointment Date (or as soon as 

possible thereafter if employees were unable to attend virtual briefings), including the manner in which the 

Administration process affects their entitlements and responding to employee queries.  

▪ Reviewing employee files and TMG’s books and records to understand employment details, and liaising with the 

payroll team to obtain relevant critical information.  

▪ Paying employees for work performed during the Administration period. 

▪ Preparing and issuing a detailed circular and frequently asked questions documents to all staff, also made publicly 

available on the McGrathNicol website.  

▪ Commencing a review of employee contracts and relevant awards to assist with calculating employee entitlements. 

▪ Considering the pre-appointment employee entitlements position and preparing correspondence to be issued to each 

employee regarding their entitlements.  

▪ Preparing employee separation certificates for terminated employees upon request.  

▪ Preparing an employee entitlement model to assist with calculating pre-administration employee entitlements.  

▪ Assisting employees with preparing and submitting documentation in relation to the First Meeting of Creditors in the 

Administration.  

▪ Corresponding with various government agencies including Child Support, WorkCover, Centrelink and the Attorney-

General’s Department as required.  

▪ Corresponding with Department of Home Affairs in relation to employees under temporary work visas.  

▪ Corresponding with employees in response to their queries.  

6.5 Students 

▪ Preparing and issuing a detailed circular to TMG’s domestic and international students upon the Administrators’ 

appointment, also made publicly available on the McGrathNicol website. 

▪ Liaising with regulatory bodies including VDET, the Australian Skills Quality Authority (ASQA) and the Tuition 

Protection Service (TPS) to manage the impact of the Administration on students and provide support to students 

where possible. 

▪ Assisting with the preparation of statements of attainment and certificates of completion for TMG students who have 

completed one or more units competency or otherwise completed requirements of a qualification with TMG.   

▪ Engaging a team of TMG employees to assist with preparing documentation for students and assisting the 

Administrators obtain relevant student information. 

▪ Preparing and issuing an updated detailed circular to students providing instructions on obtaining evidence of training 

documentation, details of alternate providers for students to consider continuing training with, and further information 

and guidance provided by VDET, ASQA and TPS. 
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▪ Considering pre-appointment outstanding tuition fees and their recoverability for the benefit of TMG’s creditors. 

▪ Corresponding with students and their agents to provide guidance and support where possible, including referring 

students to relevant government and regulatory bodies as appropriate.  

As at the date of this report the Administrators have had a significant amount of correspondence with students and agents 

including responding to greater than 2,000 email queries and greater than 600 queries via telephone. 

6.6 Creditors 

▪ Reviewing TMG’s books and records and issuing notices of appointment and the Initial Circular to Creditors convening 

the First Meeting of Creditors held on 18 August 2022.  

▪ Convening and chairing the First Meeting of Creditors held on 18 August 2022 and preparing and lodging the minutes 

of the meeting with ASIC.  

▪ Preparing the Administrators’ Report (i.e. this Report) pursuant to section 75-225 of the IPR including: 

 undertaking investigations; 

 making a recommendation to creditors on the future of TMG; and 

 convening the Second Meeting of Creditors. 

▪ Reviewing in detail TMG’s books and records and any PODs received, in order to form a view on the value of the 

unsecured creditor claims.  

▪ Liaising with PPSR security interest holders identified from searches of the PPSR in relation to goods and/or services 

supplied to TMG under security arrangements.  

▪ Responding to notices from suppliers and other creditors in relation to notices brought against TMG.  

▪ Making available on the McGrathNicol website various information sheets issued by ASIC and ARITA in relation to 

creditors’ rights in administration and the administration process generally.  

▪ Corresponding to creditors in response to their enquiries.  

▪ Liaising with landlords in relation to the cessation of TMG’s operations, negotiating agreements for ongoing 

occupation of premises, access to facilitate interested party inspections and issuing formal notices of ceasing to 

exercise property rights. 

6.7 Investigations 

▪ Performed a review of TMG’s books and records, including financial analysis in order to investigate whether there are 

potential recoveries or actions available in a liquidation or any transactions that appear to be voidable pursuant to the 

Act, whereby a liquidator (if one is appointed) can recover money or property for creditors. 

▪ Preparing this Report pursuant to section 75-225 of the IPR including undertaking investigations and preparation for 

the convening of the Second Meeting of Creditors. 

▪ Refer to section 8 of this Report for details of the scope and focus of the investigations undertaken during the 

Administration period.  
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7 Explanations for TMG’s difficulties 

 

 
 

7.1 Director’s reasons for failure 

The Director of TMG advised that, in her view, TMG failed for the following key reasons: 

▪ border closures, visa processing delays and the related impact of the COVID-19 pandemic impacted the ability of 

international students to enter Australia, which contributed to a sustained decline in revenue from international 

students; and 

▪ whilst the Director provided funding support to TMG to facilitate ongoing trade while a sale of business strategy was 

pursued, this support was withdrawn after it became apparent to the Director that offers received to purchase the 

business were subject to significant conditionality and therefore were not capable of being consummated. 

7.2 Administrators’ reasons for failure 

The Administrators do not dispute that the factors outlined above contributed to the failure of TMG.  However, the 

Administrators also note that TMG’s ultimately insurmountable liquidity challenges were further compounded by: 

a) TMG being overall loss making and in a cash flow deficit for the period FY19 to the Appointment Date (refer to 

section 5 for further detail); 

b) committed expenditure to the Queen Street premises that was leased from December 2018.  The Administrators 

understand this premises was leased for the purpose of providing training to approximately 2,943 international 

students per TMG’s CRICOS registration student capacity, however it is unclear if capacity would have been sufficiently 

utilised to justify the cost of the premises absent the impact of the COVID-19 pandemic; and 

c) unresolved compliance concerns leading to VDET, pursuant to its various contractual agreements with TMG, directing 

TMG to suspend enrolments of eligible individuals and commencement of eligible individuals who had enrolled but 

were yet to commence training. 

Refer to section 8.5.1 for further detail on these compliance concerns and details of the debt VDET is seeking to recover in 

respect of alleged overclaiming of student funding by TMG. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

This section of the Report provides the Administrators’ views on the underlying causes contributing to the 

failure of TMG.   
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8 Administrators’ investigations and potential avenues for recovery 

 

 

 

8.1 Overview 

The Administrators are required to investigate and report on whether there are any potential recoveries or actions available 

in a liquidation, or any transactions that appear to be voidable pursuant to the Act whereby a liquidator (if appointed) may 

be able to recover money or property for the benefit of creditors.  

ARITA has issued an information sheet titled “Offences, Recoverable Transactions and Insolvent Trading”, providing general 

information for creditors about insolvent trading and voidable transactions.  This information sheet is available from the 

ARITA website (www.arita.com.au) and is included at Appendix B.  This information sheet defines and sets out background 

information in relation to: 

▪ insolvent trading; and  

▪ transactions that may be recoverable by a liquidator (voidable transactions), including preferences, uncommercial 

transactions, unfair loans, arrangements to avoid employee entitlements, unreasonable payments to directors and 

voidable charges.  

The Administrators’ investigations into occurrences of insolvent trading and voidable transactions assist the Administrators 

to form an opinion on each of the three possible options available to creditors to vote at the Second Meeting of Creditors, 

including an opinion as to which of the three options is in the best interests of creditors in accordance with section 75-

225(3)(b) of the IPR.  

An Administrator is also required, in circumstances that include where it appears to the Administrator that a past or 

present officer of the company may have been guilty of an offence in relation to the company, to complete and lodge a 

report with ASIC pursuant to section 438D of the Act.   

The investigations, the work undertaken and conclusions reached are preliminary in nature.  Further work in this regard will 

be undertaken should TMG be wound up.  

The findings of the Administrators’ investigations, together with details of the types of recovery actions that may be 

available to a liquidator, are provided in this section of the Report. 

8.2 Investigations undertaken   

The Administrators have investigated TMG’s business, affairs and financial circumstances in accordance with section 75-

225(3) of the IPR. 

Investigations undertaken include, but are not limited to: 

▪ review and analysis of TMG’s available financial information and other books and records; 

▪ discussions with the Director, regulatory bodies, former members of Management and other stakeholders; 

▪ high level analysis of loan facilities and other financing arrangements; 

▪ consideration of cash and funding available to TMG at the Appointment Date and in prior years; 

▪ review of material transactions appearing in TMG’s records during the three years prior to the Appointment Date; 

▪ review of various transactions leading up to the appointment of the Administrators, in particular to identify any 

antecedent transactions which may be recoverable by a liquidator; 

▪ review of arrangements with regulatory bodies, including amounts claimed by TMG from VDET; 

▪ review of statutory payments (or lack thereof) and accrued employee entitlements; and 

▪ searches of ASIC, PPSR and other databases available to the Administrators. 

This section of the Report informs creditors about the investigations undertaken by the Administrators to 

date and sets out whether any potential recovery actions have been identified that may be available to a 

liquidator to pursue for the benefit of creditors.  

http://www.arita.com.au/
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8.3 Determining the date of insolvency 

A crucial element of most statutory recovery actions available to liquidators is to establish the date when the entity subject 

to their appointment became insolvent.  

In assessing the date of insolvency of TMG, the Administrators have considered the following: 

▪ the definition of insolvency contained in section 95A of the Act; 

▪ case law and ASIC guidance on indicators of insolvency; and 

▪ TMG’s maintenance of its books and records in accordance with section 286 of the Act. 

The following range of tests and indicators may be considered when determining if and when TMG became insolvent.   

8.3.1 Tests of insolvency 

Section 95A of the Act states that: 

“95A(1) A person is solvent if, and only if, the person is able to pay all the person’s debts, as and when they 

become due and payable. 

95A(2) A person who is not solvent is insolvent.” 

“Person” includes corporations and individuals under section 2C of the Acts Interpretation Act 1901 (Cth). 

There are two generally accepted financial tests to determine whether a company is insolvent.  These tests are the ‘balance 

sheet’ test and the ‘cash flow test’: 

▪ the balance sheet test, which indicates that an entity is solvent so long as it has positive net assets and can eventually 

meet its liabilities from its assets. The balance sheet test has no regard to the timing of the payment of debts.  Section 

8.4 of this Report outlines the Administrators’ preliminary findings in this regard; and 

▪ the cash flow test, which involves an assessment of whether an entity’s immediately available (or readily realisable) 

assets are sufficient to meet its due and payable debts.  Section 8.5 of this Report outlines the Administrators’ 

preliminary findings in relation to the cash flow test. 

The cash flow test is generally considered to be more closely aligned to the requirements of section 95A of the Act than 

the balance sheet test.  However, the balance sheet test is useful in providing context for the proper application of the 

cash flow test.  Accordingly, the Administrators have considered both tests in undertaking their preliminary assessment as 

to the point of insolvency for TMG, as set out in the following sections. 

8.3.2 Indicators of insolvency 

In ASIC v Plymin, Elliot & Harrison (2003) VSC 123, Mandie J referred to a list of indicators of insolvency when considering 

the application of the solvency test.  These have become commonly accepted indicators in the Australian insolvency 

industry. 

ASIC has also issued Information Sheet 42 titled “Insolvency: a guide for directors”.  In this document, ASIC has set out 

twenty-two (22) indicators of insolvency.   

The Administrators have considered the generally accepted indicators of insolvency with reference to TMG and note the 

following: 

Table 11: Indicators of insolvency 

Indicates insolvency: x  Does not indicate insolvency: ✓ Further investigation required: ? 

Tests of insolvency Administrators’ comments Indicator 

Absence of a business plan TMG prepared a business plan in mid-2020 for the period 2020 to 

2023.  Despite having a business plan and pursuing a sale of business 

in the months prior to the Appointment Date, TMG did not maintain 

a robust turnaround plan to address its financial underperformance. 

?
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Tests of insolvency Administrators’ comments Indicator 

Incomplete financial records or 

disorganised internal accounting 

procedures 

TMG maintained audited financial accounts to FY21 and detailed 

management accounts for FY22 to the Appointment Date.  However, 

we remain concerned about the accuracy of TMG’s financial accounts, 

in particular the recognition and accounting treatment of CRICOS 

training fee revenue, Skills First Funding revenue and debtors, and 

suspected underreporting of tax liabilities to the ATO, and consider 

that some financial information produced is likely misleading. 

 

We also have a number of questions as to the adequacy of certain 

internal accounting procedures, in particular limitations in month-end 

processes, journal entry adjustments which have a material impact on 

reported performance and potential non-compliance with AASB. 



Lack of cash flow forecasts and 

other budgets 

TMG appeared to maintain a monthly revenue forecast, however cash 

flow forecasts had not been updated since 2021.  As a result, TMG 

had no visibility as to its current cash requirements and therefore its 

ability to meet its obligations as and when they fell due. 



Increasing debt, overdraft limit 

reached, increased monitoring by 

financier and inability to obtain 

finance 

TMG did not have an overdraft facility and appeared to manage cash 

by stretching creditors and non-payment of statutory liabilities.  

 

TMG was the subject of an investigation by VDET in resulting in the 

Department issuing TMG with an invoice for $1.5m in March 2022 for 

repayment of overclaimed Skills First Funding.  Refer to section 8.5.1 

for further detail. 

 

Problems collecting debts There is no evidence of difficulty collecting legitimate debts of a 

material value owed to TMG.   

 

However, we are concerned that TMG’s financial accounts are 

misleading, and a majority of debtors were fabricated or otherwise 

created illegitimately to inflate reported revenue, and accordingly 

these debtors were unrecoverable. 

? 

Unrecoverable loans to related 

parties  

The Director repaid a loan from TMG during FY22 and loaned TMG 

additional funds totalling c. $257,000 to improve TMG’s liquidity 

position, including $150,000 loaned to TMG on 8 August 2022 as 

partial coverage for the costs of the Administration. 

 

We have not identified unrecoverable loans to other related parties.   

 

Creditors unpaid outside usual 

terms, special arrangements with 

creditors and/or payments to 

creditors of rounded sums 

TMG had creditor arrears, unpaid PAYG from 2019 (and potentially 

earlier) and disputed rent for the lease of the Queen Street premises 

which was subject to mediation with the Queen Street landlord.  

Solicitors’ letters, demands and 

other judgements 

TMG was in dispute with the Queen Street landlord regarding 

payment of rent for the Queen Street premises from May 2020, which 

was settled by mediation in July 2021. 

 

As at the Appointment Date TMG had not complied with the terms of 

repayment per the settlement with the Queen Street landlord. 

 

Suppliers placing the company on 

cash on delivery terms and/or 

collecting stock 

There is no evidence of suppliers placing TMG on cash on delivery 

terms or collecting stock and/or leased assets.  ✓ 
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Tests of insolvency Administrators’ comments Indicator 

Overdue taxes and 

superannuation liabilities 

TMG was significantly in arrears with its statutory obligations as set 

out below: 

▪ PAYG outstanding from 2019 and potentially earlier; and 

▪ Payroll tax outstanding for December 2020 to May 2021, and 

then from January 2022 onwards. 

 

Inability to raise finance TMG secured $0.5m of additional funding via a COVID-19 loan from 

NAB in May 2022.  This loan was primarily used to pay outstanding 

rent for the Queen Street premises and was otherwise insufficient to 

satisfy TMG’s other liabilities as and when they fell due.   

 

The Administrators consider that due to the level of creditor arrears 

and level of trading losses that TMG would have been considered too 

high a credit risk for a financier to provide additional funding absent 

third party collateral. 

 

Board disputes, director 

resignations and/or loss of 

management personnel 

TMG’s former CEO resigned in or around September 2019. 

 

We understand TMG’s CFO and COO, who are related to the Director, 

resigned in the months prior to the Administrators’ appointment, 

however remained involved with the business up to the Appointment 

Date in some capacity. 

 

Concerns raised by staff A number of external parties and former staff have raised concerns 

with the Administrators regarding the accuracy of TMG’s financial 

records and underlying compliance of student training information. 
 

Source: McGrathNicol analysis, discussions with relevant stakeholders, Management and regulators, and TMG records 

8.3.3 Books and records 

The Administrators are required to provide an opinion as to whether TMG’s books and records were maintained in 

accordance with section 286 of the Act.  This section of the Act requires that a company must keep written financial 

records that: 

▪ correctly record and explain its transactions and financial position and performance; and 

▪ would enable true and fair financial statements to be prepared and audited. 

Failure to maintain books and records in accordance with section 286 of the Act provides a presumption of insolvency. 

This presumption can be relied upon by a liquidator in an application for compensation for insolvent trading and other 

actions for recoveries pursuant to the Act from directors and/or related parties. 

The Administrators consider that a company operating a business such as TMG should, as a minimum, maintain the 

following books and records in order to comply with the provisions of the Act: 

▪ accounting files and associated working papers; 

▪ bank statements and transaction histories; 

▪ management accounts; 

▪ financial statements and audited financial reports; 

▪ taxation records, including business activity statements, tax returns and lodgements; 

▪ supporting documentation for transactions; 

▪ payroll records; 

▪ asset listings; 

▪ statutory records, including annual returns and ASIC forms; 

▪ debtor and creditor listings; and 
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▪ lease and sub-lease contracts or agreements. 

In the context of the abovementioned concerns regarding TMG’s non-compliant statutory lodgements, potentially 

misleading financial records, possible inappropriate accounting treatment of revenue and debtors leading to a likely 

material overstatement of financial performance, overclaiming of student training funding as determined by the 

Department, and inability to produce accurate asset listings, the Administrators consider that TMG has not fully complied 

with its obligations under section 286 of the Act.  Consequently, the Administrators consider that a presumption of 

insolvency argument may be available to an appointed liquidator as a result of a lack of compliance with the Act. 

8.4 Balance sheet analysis 

The balance sheet test specifies that a person or company is insolvent if its total liabilities exceed the value of its total 

assets, i.e. there are insufficient assets to discharge its liabilities at a point in time.  

As detailed in section 5.4, TMG reported a positive net asset position at all times from June 2019 to July 2022 however 

further analysis detailed in sections 8.5.2 and 8.5.3 indicate liquidity and current asset deficiencies throughout the period 

after adjusting for certain liabilities and non-recoverable or illiquid assets.  

Notwithstanding the above observation, the Administrators consider the balance sheet test on its own to be insufficient 

when considering the solvency of TMG, and additional cash flow based analysis is discussed below.  Additionally, further 

investigation and analysis into the completeness, accuracy and recoverability of balance sheet items would be required in 

order to conclude on the balance sheet test as a factor in determining insolvency.  

In the event that TMG is placed into liquidation further investigation and analysis will be undertaken.   

8.5 Cash flow analysis 

An assessment of a company’s solvency position on a cash flow basis requires a review of the company’s ability to meet its 

ongoing liabilities from its available cash and/or other resources.  As noted above, this is consistent with the “solvency” 

test under Australian law as set out in section 95A of the Act.  

In making an assessment of TMG’s solvency position on a cash flow basis, the Administrators have considered the 

following: 

▪ available cash holdings adjusted for undisclosed, overdue statutory liabilities, protected amounts required to be held 

by TMG for deposits paid by international students, and claims made by VDET for recovery of amounts paid to TMG 

(refer section 8.5.2); 

▪ availability of short-term assets convertible to cash to discharge current liabilities (refer section 8.5.3); 

▪ the quantum and ageing profile of trade creditors (refer section 8.5.4); 

▪ the accumulation of accrued unpaid statutory liabilities over an extended period of time (refer section 8.5.5); and 

▪ the availability of additional funding to support TMG’s liquidity (refer section 8.5.6). 

In making an assessment of TMG’s solvency position on a cash flow basis, the Administrators have considered the above 

issues over the period from 1 July 2019, the date TMG transitioned to QuickBooks as its primary accounting software, to 

the Appointment Date, which are discussed in turn below. 

8.5.1 Claims by VDET 

As detailed in section 5.2, TMG was the subject of an investigation by VDET in early 2022 following compliance concerns 

arising from a review of TMG’s Student Statistical Reports submitted via SVTS.  VDET’s investigation identified issues in 

relation to TMG’s reporting of students who had either withdrawn or disengaged from government subsidised training, 

resulting in VDET seeking to recover from TMG approximately $1.5m as at Appointment for alleged overclaiming of student 

funding provided by VDET to TMG during the period 2016 to 2021.   

TMG subsequently entered into a payment arrangement with VDET to repay the debt.  VDET’s claim may increase subject to 

VDET’s findings of any further review(s) of TMG’s SVTS reporting.  Refer to section 8.5.2 for details of the increase in VDET’s 

claim over time. 
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8.5.2 Cash holdings adjusted for statutory liabilities, protected amounts and VDET claim 

We have reviewed and adjusted TMG’s actual cash position for the period July 2019 to the Appointment Date overlayed 

with: 

▪ statutory liabilities not captured in TMG’s accounts that appear to be owed by TMG to the ATO and SRO based on the 

Administrators’ review of TMG’s Quickbooks accounting software and statutory lodgements.  TMG’s statutory liabilities 

increased materially over the three-year period prior to the Appointment Date (refer to section 8.5.5 for further detail);  

▪ protected amounts TMG was required to hold in a separate bank account on trust in respect of tuition fee pre-

payments by international students who were yet to arrive in Australia and commence studying, in accordance with 

the requirements of the Education Services for Overseas Students Act 2000; and 

▪ amounts claimed by VDET totalling approximately $1.5m at Appointment as detailed in section 8.5.1. 

Set out below is an illustration of TMG’s closing cash balance adjusted for these amounts from July 2019 to Appointment. 

Figure 1: Available cash holdings adjusted for statutory liabilities and protected amounts 

 

Key points 

▪ From December 2019 to May 2020 TMG was reliant on non-payment of statutory liabilities and the utilisation of 

protected amounts in order to manage liquidity.  The Director injected $2.1m of equity in June 2020, providing the 

business temporary headroom to be less reliant on non-payment of statutory liabilities to manage liquidity. 

▪ From July 2021 onwards TMG again became reliant on accruing unpaid statutory liabilities and utilising protected 

amounts to fund its working capital requirements, which is indicated by TMG recording an adjusted available cash 

deficiency from July 2021 to the Appointment Date and accruing an estimated additional $1.2m in liabilities in respect 

of the ATO ($850k), SRO ($35k) and protected amounts ($375k) during this period.  TMG’s liquidity pressures were 

temporarily alleviated in May 2020 upon receipt of the $0.5m COVID-19 loan from NAB however this did not solve 

TMG’s deteriorating cash flow and was insufficient to restore TMG’s solvency. 

▪ VDET’s claim totals approximately $1.5m at Appointment.  Approximately $1.2m of this claim was accrued during the 

period July 2021 to August 2022. 

The graph above illustrates TMG’s declining cash reserves and that if (i) statutory liabilities were paid as and when they fell 

due, (ii) protected amounts were not utilised for trading as required by legislation, and (iii) alleged overclaimed amounts 
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received from VDET had not been received, TMG would have had insufficient cash reserves to continue trading past July 

2021.   

8.5.3 Readily available assets and due and payable liabilities 

The table below summarises the net current asset position as reported in TMG’s monthly management accounts, which 

provides a snapshot of its resources which were available for the payment of debts.  We have overlayed this analysis with 

adjustments to exclude the following from current assets:  

▪ Protected amounts that were required to be effectively held on trust and not available for working capital. 

▪ Funding received which is now the subject of VDET’s claim for recovery of overclaimed funding. 

▪ Unrecoverable debtors, calculated as debtors that are greater than 90 days and/or CRICOS amounts that appear to 

have been created via non-cash journal entries (refer to section 5.2 for further detail). 

Table 12: Net current assets – December 2019 to August 2022 

 

Key points 

▪ TMG’s cash position continued to deteriorate from 2019 to the Appointment Date despite receiving the benefit of (i) a 

$2.1m equity contribution by the Director in June 2020, (ii) a $0.5m COVID-19 loan received from NAB in May 2022, 

and (iii) additional funding via the utilisation of protected amounts and alleged overclaimed funding from VDET. 

▪ Debtors recorded on TMG’s balance sheet comprise a significant amount that are either greater than 90 days and/or 

relate to certain CRICOS revenue which, based on the Administrators’ preliminary investigations, are recorded as 

journal entries in TMG’s Quickbooks accounting software and not supported by appropriate evidence to confirm the 

corresponding debtor amount is recoverable. 

▪ The current ratio improved in June 2020 and the months thereafter following a $2.1m equity injection by the Director. 

▪ Noting the above factors TMG’s adjusted net current assets were insufficient to satisfy current liabilities from on or 

around December 2021 to the Appointment Date. 

 

 

 

 

 

 

Net current assets - December 2019 to August 2022

A$'000 Dec-19 Jun-20 Dec-20 Jun-21 Dec-21 Jun-22 Aug-22

Cash 200 2,633 1,597 1,194 53 304 18

Trade and other receivables 3,863 4,268 4,494 5,887 5,979 8,236 9,090

Current assets 4,063 6,901 6,091 7,081 6,032 8,539 9,107

Current liabilities (1,387) (1,914) (1,622) (2,001) (2,005) (2,494) (2,874)

Reported net current assets 2,676 4,987 4,468 5,080 4,027 6,046 6,233

Adjustments

- Protected amounts (344) (241) (244) (203) (224) (430) (560)

- Overclaimed funding  -  -  - (131) (92) (1,348) (1,368)

- Unrecoverable debtors (+90 days) (2,974) (3,073) (3,680) (4,049) (5,427) (6,974) (7,144)

Adjusted net current assets (643) 1,673 544 697 (1,716) (2,706) (2,838)

Key metrics

Reported current ratio 2.93 3.61 3.75 3.54 3.01 3.42 3.17

Adjusted current ratio 0.54 1.87 1.34 1.35 0.14 (0.09) 0.01

Source: Management accounts, PRISMS Provider Protected Amount, VDET claims, McGrathNicol analysis
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8.5.4 Trade creditors  

The below chart illustrates the profile of TMG’s trade creditors for the period July 2019 to the Appointment Date. 

Figure 2: Trade creditor ageing 

 

Key points: 

▪ Trade creditor balances and ageing declined and remained steady following the $2.1m equity contribution in June 

2020, before increasing again in November 2021.  A $0.5m loan received from NAB in May 2022 led to a further 

decline in trade creditors, predominately relating to the landlord of the Queen Street premises that received payment 

following receive of the loan.  TMG’s trade creditor balances and ageing profile again deteriorated from June 2022 to 

the Appointment Date. 

▪ Payments to TMG’s trade creditors were managed via non-payment of statutory liabilities (refer next section). 

▪ The Administrators’ preliminary investigations indicate approximately $250,000 to $300,000 of debts to trade creditors 

were incurred from July 2019 and remain unpaid at the Appointment Date. 

8.5.5 Statutory liabilities 

The Administrators have reviewed the position in relation to statutory creditors (e.g. GST, PAYG and payroll tax).  The 

following table provides a summary of amounts owed to the ATO and SRO, based on a review of TMG’s Quickbooks 

accounting software, ATO business portal and proofs of debt lodged with the Administrators. 

Table 13: Amounts due to statutory authorities at Appointment 

  

The amount owed to the ATO relates to unpaid PAYG and GST that is based on liabilities recorded in TMG’s Quickbooks 

accounting software.  However, shortly after the Appointment the Administrators received a proof of debt from the ATO 

for an amount of debt that is materially lower than recorded in TMG’s accounting software. 

The Administrators undertook further detailed investigations to identify the cause of the discrepancy and it appears TMG 

did not report PAYG liabilities of approximately $964,000 for the period November 2021 to the Appointment Date and, as 
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Source: Management accounts, ATO business portal, proofs of debt submitted by statutory creditors, McN analysis
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a result, these amounts do not appear to have been paid or included in the ATO’s records of TMG’s outstanding taxation 

liabilities. 

This matter requires further investigation however based on the Administrators’ review of TMG’s Quickbooks accounting 

software from November 2021 to the Appointment Date there appears to have been a change in how PAYG liabilities were 

recorded, with pre-November 2021 amounts recorded correctly to PAYG liabilities yet amounts from November 2021 

onwards coded to aged payables, as illustrated in the graph below.  

Figure 3: ATO liability 

 

As indicated by the above graph, TMG accumulated significant statutory creditor arrears which comprised of unpaid amounts 

from as early as July 2019 that progressively increased to the Appointment Date due to the non-payment of PAYG.  

8.5.6 Availability of funding 

To provide additional liquidity, the Director contributed $2.1m of equity in June 2020 and during the period February 2020 

to April 2022 injected an additional $0.8m comprising (i) repayment of a $0.7m Director loan receivable, and (ii) loaning an 

additional $0.1m to TMG.  The Director did not provide additional liquidity beyond April 2022 absent loaning TMG $150,000 

in August 2022 for the purpose of partial coverage of the costs of the Administration (refer to section 3.1.3 for detail).   

In May 2022 NAB provided a $0.5m COVID-19 loan which was supported by a personal guarantee from the Director. 

The Administrators have seen no evidence that TMG attempted to obtain additional finance and consider that it would have 

been unable to do so as: 

▪ it had no assets of sufficient value to provide as collateral for security; and 

▪ its financial position and performance would have likely been too high a credit risk for financiers. 

 

8.6 Indicators of insolvency 

In ASIC v Plymin, Elliot & Harrison (2003) VSC 123, Justice Mandie established a list of fourteen (14) indicators of 

insolvency that have become common law precedent to assess whether an entity is insolvent.  

Having investigated the reasons for TMG’s failure, the Administrators consider the following indicators to apply to TMG: 

▪ ongoing trading losses (refer sections 5.2 and 5.3); 

▪ inadequate operating cash flow (refer section 5.5); 

▪ absence of cash flow forecasting (refer section 8.3.2); 

▪ supplier payment arrangements (refer section 8.5.1); 
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▪ a deficiency of liquid current assets to cover current liabilities (refer section 8.5.2); 

▪ increasing quantum of trade creditors and ageing profile (refer section 8.5.4); and 

▪ accrual of significant statutory arrears (refer section 8.5.5). 

8.7 Administrators’ conclusions regarding solvency 

Solvency is a question of fact to be ascertained from a consideration of a company’s financial position as a whole. 

However, Australian Courts have determined that the primary test of solvency is the cash flow test. 

Whilst a liquidator would be required to undertake more detailed investigations to ascertain the exact point of insolvency. 

the Administrators consider that the decline in business performance created significant liquidity issues and from July 2021, 

and possibly earlier, TMG’s liquidity management was reliant on factors including: 

▪ non-payment of statutory liabilities, which at July 2021 comprised a $1.0m liability to the ATO and SRO that increased 

to approximately $1.9m at Appointment Date ($0.9m increase in liability); 

▪ utilisation of international student pre-payments which were required to be held on trust as protected amounts, 

increasing from approximately $185,000 at July 2021 to $560,000 at Appointment Date ($375,000 increase in liability); 

▪ alleged overclaiming of subsided student funding from VDET, which increased from a running balance of 

approximately $130,000 at July 2021 to $1.4m at the Appointment Date ($1.2m increase in liability); and 

▪ non-payment of trade creditors from July 2021 to the Appointment Date by between a $250,000 to $300,000 increase 

in liability. 

In considering the matters identified from the Administrators’ investigations as outlined above, the Administrators consider 

that TMG was likely to have become insolvent from at least 1 July 2021, if not earlier, with approximately $2.75m of 

additional unpaid debt incurred from 1 July 2021 to the Appointment Date which may form an insolvent trading claim. 

Further investigations by an appointed liquidator are required to establish a conclusive view on the date that TMG became 

insolvent. 

8.8 Insolvent trading 

8.8.1 Director’s liability 

Pursuant to section 588G of the Act, a director of a company has a duty to ensure that the company does not incur debts 

that it is unable to pay, i.e. that it does not trade whilst insolvent.  

In the event that a company is placed into liquidation, and insolvent trading is found to have occurred, the director is 

personally liable for the debts incurred during that time.  Before a court will order that a person pay compensation in 

respect of insolvent trading, a liquidator must establish that: 

▪ the person was a director of the company at the time the company incurred the debt which is the subject of the 

claim; 

▪ the company was insolvent at that time or became insolvent by incurring the debt; 

▪ at that time, there were reasonable grounds for suspecting that the company was insolvent or would become 

insolvent by incurring the debt; and 

▪ the debt, which is the subject of the claim, was wholly or partly unsecured and the creditors with outstanding amounts 

suffered loss and damage. 

There are various statutory defences available to directors in defending an insolvent trading claim, as set out in section 

588H of the Act.  In summary, these are that the director:  

▪ had reasonable grounds to expect that the company was solvent at the time the debt was incurred; 

▪ had reasonable grounds to believe, and did believe, that a competent, reliable person was responsible for providing 

adequate information on the company’s solvency and that person fulfilled that responsibility.  On the basis of such 

information, the director believed that at the time the debt was incurred, and considering the other debts existing at 

that time, the company was solvent and remained solvent;  

▪ was ill (and therefore did not take part in management) at the time the debt was incurred; and 
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▪ took reasonable steps to prevent the debts being incurred. 

In addition to statutory defences, section 588GA of the Act was introduced in September 2017, providing a protection for 

directors against insolvent trading claims, in certain circumstances.  The Safe Harbour legislation was introduced to 

encourage directors, in circumstances where their company’s solvency is in question, to formulate and take courses of 

action that it expects to result in a better outcome than the immediate appointment of an administrator or liquidator.   

The protection is available in circumstances where, as soon as the director suspected that the company was or could 

become insolvent, they engaged in activities that were reasonably likely to lead to a “better outcome” for the company, 

and any new debts from that time were incurred directly or indirectly in relation to those activities. To be eligible to rely 

upon the safe harbour provisions, the company must have all employee entitlements paid up to date and taxation 

lodgements cannot be in arrears. 

While difficult to form any final conclusion at this stage, the Administrators have not located any evidence that the safe 

harbour provisions were being utilised in this case.  Nor was any evidence identified that would suggest the defences to 

an insolvent trading claim could be relied upon by the Director.  

As set out in section 8.7, the Administrators consider that TMG may have been insolvent from at least 1 July 2021 and 

therefore a liquidator (if appointed) may be able make a claim for insolvent trading against the Director.  In summary, the 

Administrators have concluded that this claim would have a primary value of up to $2.75m before interest and costs.       

8.9 Voidable transactions  

Pursuant to Part 5.7B of the Act, certain transactions that occurred prior to the Appointment Date, including where 

property was disposed of or dealt with, may be recovered by a liquidator for the benefit of creditors. 

This may result in, amongst other things, a requirement for a third party to return property and/or money and thereby 

increase the assets available to the liquidator for distribution to creditors.  These transactions are known as voidable 

transactions. 

Section 75-225 of the IPR requires an administrator to specify whether there are any transactions that appear to the 

administrator to be voidable transactions in respect of which money, property or other benefits may be recoverable by a 

liquidator under Part 5.7B of the Act.    

It is important to note that a number of voidable transactions can only be recovered if the company in question is proven 

to have been insolvent at the time of the transaction.  As set out at section 8.7 of the Report, the Administrators’ 

preliminary opinion is that TMG may have been insolvent from at least 1 July 2021 or potentially earlier.   

The main voidable transactions that require insolvency to be established are: 

▪ unfair preferences: transactions between the insolvent entity and a creditor resulting in the creditor receiving from 

the insolvent entity (in relation to an unsecured debt owed to the creditor), a greater amount than the creditor would 

have received had it proved for that debt in a winding up of the company; and 

▪ uncommercial transactions: transactions which a reasonable person in the place of the insolvent entity would not 

have entered into, taking into account the benefits and the detriment to the insolvent entity, the respective benefits to 

the other parties involved and any other relevant matters. 

Other voidable transactions which may be claimed regardless of solvency are: 

▪ unfair loans: a loan agreement where the interest or charges are considered to be extortionate. Unfair loans made to 

the entity any time prior to the appointment of the Administrators may potentially be overturned by a subsequently 

appointed liquidator, whether or not the entity was insolvent at the time the loan was entered into; 

▪ unreasonable director related transactions: transactions with a director or a related entity of the director which a 

reasonable person in the place of the entity would not have entered into, taking into account the benefits and the 

detriment to the entity, the respective benefits to the other parties involved and any other related matters; and 

▪ security interests created within six months of the relation back day: these may be unenforceable under certain 

circumstances. 

The financial accounting records and other sources were reviewed to identify any potential voidable transactions and the 

Administrators’ preliminary conclusions are set out below. 
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8.9.1 Unfair preferences 

An unfair preference is a transaction, or series of transactions, between the insolvent entity and a creditor resulting in the 

creditor receiving from the insolvent entity, in relation to a debt owed to the creditor, a greater amount than the creditor 

would have received had they proved for the debt in a winding up, or in respect of a secured creditor, an amount greater 

than the value of the security.  

In order to bring an action for recovery of an unfair preference against a creditor of TMG, an appointed liquidator would 

be required to demonstrate that the relevant entity was insolvent at the time of the transaction, as well as a number of 

other elements.  These include that the creditor received a preference over other creditors, and that the recipient of the 

preference had grounds to suspect that the relevant entity was insolvent at the time of receiving payment. 

Similar to insolvent trading actions, there are a range of defences available to parties that received a payment identified as 

a potential unfair preference.  These defences would be considered prior to commencing recovery actions against 

individual creditors.  

There are a range of matters that might impact the ultimate recovery against these potential preference claims, including: 

▪ the possible application of the running account principle, which may reduce the face value of the claims identified; 

▪ the availability of statutory defences and other counter arguments such as that the creditor held security; and 

▪ the costs associated with recovery, including possibility ligating the claims, with the attendant litigations risk.  

The statutory defences to an unfair preference claim include receiving payment in good faith and that the creditor had no 

reasonable grounds for suspecting that the company was insolvent at the time of receiving payment. 

8.9.2 Administrators’ work undertaken and preliminary findings in relation to unfair preferences  

As a part of the Administrators’ investigations into unfair preferences, the following tasks were undertaken: 

▪ discussions with Management to understand any payment plans, restricted trading terms with creditors or those that 

were applying pressure for payment; and 

▪ detailed analysis of financial information, including trade creditor ledgers, historical financial accounts and creditor 

payment schedules to identify payments made to creditors.  

The Administrators identified that on the date of Appointment approximately $24,000 was transferred to bank accounts 

controlled by the Director.  The Administrators consider these amounts are funds which belong to the Administration and 

intend to request the Director repay these amounts. 

In addition, the Administrators’ preliminary investigations identified approximately $37,500 paid to related parties of the 

Director as transactions of interest for further investigation as potential unfair preferences. 

The Administrators note that their investigations are ongoing as to whether these payments, or other payments during the 

relevant period, give rise to any potential unfair preference claim or other category of voidable payment.  If TMG is placed 

into liquidation, further investigations and a cost benefit analysis of instigating recovery actions against individual creditors 

will be required to be undertaken by an appointed liquidator. 

As outlined above, in order to bring an action for recovery of an unfair preference against a creditor, an appointed 

liquidator would be required to demonstrate that TMG was insolvent at the time of the transaction, as well as a number of 

other elements.  These include that the creditor received a preference over other creditors, and that the recipient of the 

preference had grounds to suspect that the relevant entity was insolvent at the time of receiving payment. 

Similar to insolvent trading actions, there are a range of defences available to parties that received a payment identified as 

a potential voidable transaction.  These defences would be considered prior to commencing recovery actions against 

individual creditors.   

There are a range of matters that might impact the ultimate recovery of these potential voidable transactions, including: 

▪ the possible application of the running account principle, which may reduce the face value of the claims identified; 

▪ the availability of statutory defences and other counter arguments such as that the creditor held security; and 

▪ the costs associated with recovery, including possibly litigating the claims, with the attendant litigation risk. 

The statutory defences to a voidable transaction include receiving payment in good faith and that the creditor had no 

reasonable grounds for suspecting that the company was insolvent at the time of receiving payment.   



 

 The Malka Group Pty Ltd (Administrators Appointed) – Administrators’ Report to Creditors 37 

Further investigations would be required by an appointed liquidator to determine whether any voidable transactions exist, 

and whether or not they would be commercial to pursue.  

For the purposes of this report, the Administrators have estimated that unfair preference claims of up to approximately 

$61,500 might be available if TMG were placed into liquidation, noting these may also be characterised as another form of 

recovery claim (see 8.9.4 below). 

8.9.3 Uncommercial transactions 

A liquidator is able to recover money or property associated with transactions entered into by a company where: 

▪ a reasonable person in the company’s circumstances would not have entered into the transaction having regard to 

the benefit and detriment of the transaction; 

▪ the company is insolvent or becomes insolvent because of the transaction; and 

▪ the transaction occurred within two years of the appointment of administrators, four years if the transaction was 

with a related party or ten years if the transaction was entered into to defeat creditors. 

The Administrators’ preliminary investigations have identified at least two motor vehicles which were registered to TMG 

and sold in July 2021 which are transactions of interest that may constitute uncommercial transactions. 

Further investigations will be conducted in respect of uncommercial transactions if a liquidator is appointed. 

8.9.4 Unfair loans and unreasonable director related transactions 

As set out in section 9.9.2, the Administrators’ preliminary investigations identified $24,000 of payments to the Director and 

$37,500 of payments to related parties of the Director which although may constitute a preference claim may also be 

recoverable as unreasonable director related transactions. 

The Administrators note that their investigations are preliminary and further investigations and a cost benefit analysis of 

instigating recovery actions against persons and/or corporations will be required to be undertaken by an appointed 

liquidator.  

For the purposes of this report, the Administrators have estimated that unreasonable director related transactions claims of 

up to approximately $61,500 might be available if TMG were placed into liquidation, noting that these relate to the same 

transactions referenced as potential unfair preferences at 8.9.2 above.   

8.9.5 Circulating security interests created within six months of the relation back day 

Pursuant to section 588FJ of the Act, a circulating security interest created within six months of the relation back day is 

void against a company’s liquidator, except so far as it secures: 

▪ an advance paid to the company, or at its direction, at or after that time and as consideration for the circulating 

security interest; 

▪ interest on such an advance; 

▪ the amount of a liability under a guarantee or other obligation undertaken at or after that time on behalf of, or for 

the benefit of, the company; 

▪ an amount payable for property or services supplied to the company at or after that time; or 

▪ interest on an amount payable.  

The relation back day for TMG is 8 August 2022, with the relation back period extending to 8 February 2022, being six 

months prior to the Appointment Date.  

The Administrators have undertaken a review of TMG’s records and the PPSR registrations made against TMG and have 

not identified any security interests which were registered during the relation back period.   

8.10 Funding to pursue insolvent trading and voidable transactions 

Creditors should note that insolvent trading and voidable transaction actions can only be pursued in a liquidation and 

would require significant further investigation prior to establishing that valid, pursuable claims exist.   
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Any subsequent litigation would be complex and, in most cases, will result in significant costs being incurred to achieve a 

return.  Funding may be sought from creditors or litigation funders if an appointed liquidator considers commencing such 

action. 

8.11 Breach of Director’s duties 

Sections 180 to 184 of the Act set out the duties, obligations and responsibilities imposed on directors, which are designed 

to promote good governance and ensure that directors act in the interests of a company.  These duties include:  

▪ duty of care and diligence;  

▪ duty of good faith;  

▪ duty not to make improper use of position; and  

▪ duty not to make improper use of information. 

As set out above in sections 8.9.2 and 8.9.4, the Administrators’ preliminary investigations have identified various 

transactions of interest which may give rise to a claim for breach of directors’ duties set out in sections 180 to 184 of the 

Act.   

There are a range of defences that may be available to the Directors regarding a claim for a breach of Directors’ duties. If 

TMG is wound up, further investigations and a cost benefit analysis of pursuing recovery action will be undertaken.   

In addition, the Liquidator would prepare a report to ASIC detailing any identified director misconduct.      

8.12 Other offences 

8.12.1 Section 206A – Disqualified person not to manage corporations 

Pursuant to section 206A of the Act, a person who is disqualified from managing corporations commits an offence if they 

continue to have an active role in the management of a corporation (including by making decisions affecting the whole or 

a substantial part of the business or its business). 

The Administrators have not identified any disqualified person acting in a management capacity of TMG. 

8.12.2 Section 286 – Obligation to keep financial records 

Pursuant to section 286 of the Act, a company, registered scheme or disclosing entity must keep written financial records 

that correctly record and explain its transactions, financial position and financial performance, and would enable true and 

fair financial statements to be prepared and audited. 

For the reasons set out at section 8.3.3, the Administrators consider that TMG likely failed to fully comply with the 

requirements set out at section 286 of the Act. 

8.12.3 Section 1307 – Falsification of books 

Pursuant to section 1307 of the Act, an officer, employee, former employee, member or former member of a company 

who engages in conduct that results in the concealment, destruction, mutilation or falsification of any securities of or 

belonging to the company or any books affecting or relating to affairs of the company is guilty of an offence. 

The Administrators consider it is possible TMG failed to comply with section 1307 of the Act however further investigation 

is required. 

8.12.4 Section 1041H – Misleading or deceptive conduct (civil liability only) 

Pursuant to section 1041H of the Act, a person must not engage in conduct, in relation to a financial product or a financial 

service, that is misleading or deceptive or is likely to mislead or deceive. 

In the course of undertaking preliminary investigations and for the reasons set out at sections 5.2, 8.5.1 and 8.5.2 in 

respect of (i) potential overstatement of CRICOS revenue and receivables, (ii) utilisation of protected student pre-payments 

required to be set aside on trust, and (iii) overclaiming of subsidised student funding as alleged by VDET, the 

Administrators consider that TMG may have breached section 1041H of the Act 

8.13 Directors’ financial position 

In circumstances where an insolvent trading claim or a breach of director’s duty claim is commenced, the avenues of 

recovery include any insurance coverage in place and/or the Director personally.  To this end, the Administrators have 
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identified a number of real property assets in the name of the Director.  Certain properties are subject to registered 

mortgages and other security interests.  

An appointed liquidator would review the Director’s personal asset position in detail when undertaking a cost benefit 

analysis of pursuing any claim for insolvent trading or breach of director duties. 

8.14 Directors and officers insurance 

The Administrators have sighted correspondence indicating that a Directors and Officers Insurance policy may be in place.  

An appointed liquidator will consider any notification obligations should this be correct and if further investigations and 

cost benefit analysis support the pursuit of recovery actions. 
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9 Sale of business process 

 
 

9.1 Summary 

Shortly after the Appointment, the Administrators engaged with a number of parties interested in potentially acquiring 

TMG via a DOCA in order to gain access to TMG’s CRICOS registration and course offering of more than 60 qualifications.  

Many of these parties subsequently withdrew their interest citing regulatory, financial and/or compliance risk concerns 

associated with such a transaction.  The Administrators have received a draft DOCA proposal (involving a Creditors’ Trust) 

from the Director as Deed Proponent on the afternoon of Friday 2 September 2022.  Refer to section 10 for further detail 

on the DOCA and associated Creditors’ Trust proposal received. 

Separately, the Administrators have reached agreements with the following parties: 

▪ Golden Wood Investment Pty Ltd (GWI) for the referral of TMG’s international students to selected RTOs, where 

students opted to have their information shared with GWI’s associated RTOs and  

▪ Total Business Services & Training Pty Ltd trading as Hampton Institute of Vocational Education (HIVE) for the referral 

of TMG’s domestic students, where students opted to have their information shared with GWI’s associated RTOs, and 

sale of TMG’s Advanced Diploma of Conveyancing Course content.   

The Administrators are in discussions with HIVE regarding an assignment of the lease and purchase of fixtures and fittings 

at TMG’s Box Hill premises which is expected to have completed by the Second Meeting of Creditors. 

The Administrators have also received expressions of interest from various parties for the purchase of TMG’s intellectual 

property, PP&E and fixtures and fittings.  Any agreements with these parties are dependent on the outcome of the DOCA 

proposal. 

9.2 Sale process 

Prior to the appointment of Administrators, TMG had pursued a sale of business strategy with the intention of providing the 

Director an opportunity to exit from the business.  This sale process ran from December 2021 to June 2022 and was supported 

by a specialist RTO business broker, however, offers received were subject to significant conditionality and TMG was 

unsuccessful in finalising a transaction. 

Immediately following Appointment, it became apparent to the Administrators that a number of potential challenges would 

need to be considered by interested parties when contemplating a potential transaction, including: 

▪ TMG’s operations were suspended and the entirety of its workforce was made redundant shortly after Appointment 

due to the lack of financial resources available to the Administrators to continue trading the business; 

▪ at Appointment the Administrators had no funding or alternate arrangements in place to remain in occupation of 

TMG’s leased premises in Queen Street, Box Hill or Werribee beyond the end of the first week of the Administration; 

▪ an application for renewal of TMG’s domestic and international training accreditations beyond October 2022 was 

pending and the Administrators were unable to comment on the prospects of any renewal being granted; 

▪ as a result of unresolved compliance concerns VDET had, pursuant to its various contractual arrangements with TMG, 

directed TMG to suspend enrolments of eligible individuals and commencement of eligible individuals who had 

enrolled with TMG but are yet to commence training; and 

▪ the Administrators were not in a position to provide any assurances in relation to the availability of accurate 

statements of attainment and/or completion certificates for TMG’s current students as at the Appointment Date. 

Notwithstanding the above challenges the Administrators contacted parties who were involved in the pre-appointment 

process to commence a refreshed process for the sale or recapitalisation of TMG’s business and/or its assets.  In addition, 

the Administrators were contacted by several parties interested in potentially acquiring TMG and a variety of assets including: 

▪ TMG’s CRICOS registration which provided for more than 60 qualifications to be offered and a capacity of 2,943 

international students; 

▪ training and assessment materials, including course content, strategy documents, trainer guides and assessments; 

▪ fixtures, fittings and other equipment located at TMG’s leased premises; and 

This section of the Report provides an outline of the sale process undertaken by the Administrators.  
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▪ the referral of domestic and/or international students to facilitate transfers to existing RTOs. 

The sale process involved 35 interested parties on an accelerated sale process timeline, with parties advancing to later stages 

of the sale process subject to execution of a non-disclosure agreement (NDA) and payment of a refundable deposit. 

The purpose of the immediate and accelerated sale process was to: 

▪ maximise the chances of achieving a recapitalisation or whole of business sale of TMG given the pending renewal of 

TMG’s training accreditations, uncertainty as to the length of time leased premises could remain occupied and rapidly 

depleting student base following cessation of operations; 

▪ minimise the impact on students and TMG’s ability to be successful in retaining its accreditations, qualifications and 

related competencies which a party could acquire to recommence offering continued training to students; and 

▪ maximise the prospects of providing a better return to creditors than a winding up scenario. 

Details of the sale process are set out below: 

Table 14: Overview of Administrators’ sale process 

TMG sale process overview 

Process stage No. of interested parties 

Transaction process letter issued 18 

Non-disclosure agreements received 9 

Preliminary due diligence 9  

Advanced due diligence 3 

Outcome as at date of Report  

Interest in acquiring TMG via a DOCA / recapitalisation 6 

Interest in purchasing PP&E 6 

Interest in acquiring intellectual property 9 

Interest in acquiring / transferring students 8 

NBIO/DOCA proposals received 2 

            

9.3 Outcome 

As at the date of this Report the sale process has culminated in the following active negotiations and acceptable offers 

agreed by the Administrators. 

9.3.1 GWI 

On 24 August 2022 the Administrators reached an arrangement with GWI, a company affiliated with several RTOs, for the 

referral of TMG’s international students to four GWI affiliated RTOs based in Melbourne’s CBD.   

As consideration the Administrators are entitled to a trailing commission calculated on payments received from each 

former TMG student by GWI’s affiliated RTOs.  GWI provided an upfront payment of $20,000 to secure the performance of 

its obligations under this arrangement. 

9.3.2 HIVE 

On 25 August 2022 the Administrators reached an arrangement with HIVE, an RTO based in Melbourne’s CBD, for an 

upfront payment of $45,000 by HIVE to the Administrators in consideration for the (i) referral of TMG’s domestic students 

to HIVE with a trailing commission payable to the Administrators on fees received in respect of TMG domestic students 

transferring to them, and (ii) sale of TMG’s Advanced Diploma of Conveyancing course content and all related material. 

As at the date of this Report the Administrators are continuing discussions with HIVE in respect of an assignment of the 

Box Hill lease with the Box Hill landlord and the purchase of TMG’s fixtures and fittings located at the premises.  The 

Administrators will provide a further update in relation to this transaction at the Second Meeting of Creditors by which 

time the transaction is expected to have completed. 
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10 DOCA proposal 

 

 

 

 

10.1 Overview 

A DOCA is a binding arrangement between a company and its creditors governing how a company’s affairs will be dealt 

with.  A DOCA is one of the three outcomes which creditors may resolve to occur at the end of the Voluntary 

Administration process, provided a DOCA proposal has been made forming part of the Administrators’ report to creditors.  

A DOCA may involve an additional process known as a Creditors’ Trust.  The Creditors’ Trust mechanism is used where 

there are compelling commercial reasons to have the company exit the external administration status very quickly.     

If creditors vote for a proposal that a company enters into a DOCA, the company must sign the DOCA within 15 business 

days of the creditors’ meeting, unless the court allows a longer time. If this does not happen, the company will 

automatically enter into liquidation, with the Administrators becoming the Liquidators. 

The DOCA binds all unsecured creditors, even if they voted against the proposal.  It also binds owners of property, those 

who lease property to the company and secured creditors, if they voted in favour, or against, the DOCA.  

The Director as DOCA Proponent has proposed to creditors a Deed of Company Arrangement involving a Creditors’ Trust 

for TMG.  There have been various negotiations between the DOCA proponent, the Administrators and their respective 

lawyers which have resulted in amendments to the original proposed drafts.  The DOCA Proposal as currently agreed is 

attached at Appendix B of the Report (the Proposed DOCA).  As the DOCA involves the establishment of a Creditors’ Trust 

a draft Creditors’ Trust Deed is also attached.  Creditors should note that both documents are well progressed working 

drafts which fundamentally reflect the important terms of the proposed arrangements, but which may be subject to 

relatively minor drafting corrections during the period prior to the Second Meeting of Creditors.  Any material updates will 

be explained at the meeting, but the Administrators are confident that the documents as provided give creditors sufficient 

information on all material terms to enable a decision to be made on the future of TMG.          

10.2 Key terms of the Proposed DOCA and associated Creditors’ Trust 

Set out below is a summary of the key terms of the Proposed DOCA and associated Creditors’ Trust as defined therein 

(refer to Appendix B for detail): 

Table 15: Key terms of the Proposed DOCA and associated Creditors’ Trust 

Key term Description 

Deed Proponent Malka Lawrence, the Director of TMG. 

Deed Administrators  

and Trustees 

The Administrators will become the joint and several Deed Administrators under the DOCA 

(Deed Administrators) and trustees under the Trust Deed (Trustees). 

Purpose The purpose and objectives of the Deed and the associated Creditors’ Trust Deed are: 

▪ to provide for the business, property and affairs of the Company to be administered in a 

way that results in a better return for Creditors than would result from an immediate 

winding up of the Company; 

▪ to facilitate continuation of the business of the Company by way of the sale of the shares 

in the Company to a third party; and 

▪ to provide a means of recovery for TMG’s priority employee and unsecured creditors 

through the creation of a Trust Fund, against which TMG’s priority employee and 

unsecured creditors may prove their claims. 

This section outlines the DOCA and associated Creditors’ Trust proposal that has been received from the 

Director as Deed Proponent, including the key terms as they relate to each class of creditor.  The 

Administrators recommend that the creditors of TMG vote to approve the Director’s DOCA and associated 

Creditors’ Trust proposal. 
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Key term Description 

Trust Fund The Trust Fund shall be established and will comprise the following amounts for the Trustees 

to settle the Creditors’ Trust: 

▪ any Cash at Bank held by the Company as at the Commencement Date; 

▪ a Cash Contribution of $1.7m to be paid by the Director; and 

▪ the future benefit of receivables associated with student referral arrangements entered 

into by the Administrators. 

Conditions Precedent Performance and obligations under the Deed are subject to fulfilment of the following: 

▪ the execution of the Trust Deed in substantially the form annexed to the Deed; 

▪ the execution of the Deed by all parties to it; and 

▪ on or before 31 days after the Commencement Date: 

 a Share Sale Agreement is entered into on terms acceptable to the Deed Proponent 

in her sole discretion; or 

 the Deed Proponent waives this condition by notice in writing to the Deed 

Administrators. 

Key terms of DOCA 

and Creditors’ Trust 

▪ All creditors of the Company other than secured creditors will be bound by the DOCA. 

▪ A moratorium will remain in force during the period of the DOCA. 

▪ The Administrators’ remuneration is capped at $380,000 representing a discount of 

$95,000 or 20.0% relative to a liquidation scenario. 

▪ The rights of secured creditors will not be affected by the DOCA unless they voted in 

favour of the Section 439C Resolution at the Second Meeting of Creditors. 

▪ A short DOCA period will occur to enable the main elements of the Creditors’ Trust Fund 

to be collected plus other conditions precedent of the DOCA to be fulfilled. 

▪ A Creditors’ Trust will be established to enable TMG to quickly exit external administration 

to preserve valuable rights it holds as an RTO whereby TMG’s related registrations are due 

for renewal in October 2022.  Without this mechanism the value of these rights, which 

involve time sensitive steps under regulatory requirements governing RTO’s, will likely be 

seriously diminished or potentially eliminated.  

▪ Once established, the Creditors’ Trust will be used to receive the Fund Amount and certain 

other asset contributions.  This pool of funds will be used to pay various claims following 

the same priorities and processes as in the liquidation of a company.            

▪ Eligible Employees will retain a priority in respect of assets of the Company and the Trust 

Fund at least equal to that they would have been entitled to if the property of the 

Company had been applied in accordance with sections 556, 560 and 561 of the 

Corporations Act. 

▪ Creditors must accept their entitlements under the Deed and Trust Deed in full 

satisfaction and complete discharge of all Claims which they have or claim to have against 

the Company as at the Appointment Date. 

▪ Malka Lawrence and any creditors of the Company in which she has a controlling interest 

must not participate in the distribution of funds from the Trust Fund or make any claim or 

take any action whatsoever against the Trust Fund, the Company, the Administrators, 

Deed Administrators or Trustees. 
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Key term Description 

Effectuation of the 

Deed and 

establishment of the 

Creditors’ Trust 

The Deed will terminate on effectuation by the Deed Administrators as soon as reasonably 

practicable after payment of all amounts referred to above are made.  At this time control of 

the company will be returned to the director or directors of the company, At the same time all 

priority employee and unsecured creditors’ right to claim against the company will be replaced 

by a right to claim (for the same amount as against the company) as beneficiaries under the 

Creditors’ Trust. 

Control Control of the affairs of TMG will remain with the Deed Administrators until all payments are 

made by the Deed Proponent. 

Distribution of the 

Trust Fund 

The Trust Fund will be available for distribution to the Trust Creditors as follows: 

▪ first, to the Administrators or Deed Administrators for any amount which the 

Administrators are entitled to be paid or indemnified for;  

▪ next, to the Trustees in satisfaction of the Trustees’ Remuneration and Disbursements; 

▪ next, to the relevant Eligible Employees, the amount of any Claim of any Eligible 

Employees; 

▪ next, to each other Trust Creditor, on a pro-rata basis in accordance with the dollar value 

of the Admitted Claims of those Trust Creditors. 

For the avoidance of doubt, no distributions will be made in respect of a Trust Creditor’s Claim 

unless that Trust Creditor’s Claim is an Admitted Claim. 

Return to priority 

creditors 

It is expected that amounts owing to Eligible Employees creditors will be paid in full. 

Return to ordinary 

unsecured creditors 

The proposed DOCA and associated Creditors’ Trust is anticipated to provide a return 

between: 

▪ 2.7 and 7.7 cents in the dollar to the Secured Creditor; and 

▪ 1.1 and 9.6 cents in the dollar to Unsecured Creditors. 

10.3 Proposed DOCA 

The Director has submitted the Proposed DOCA in the form of substantially completed legal documentation which, subject 

to creditor approval, could be executed by the Administrators. 

Given the inclusion of a Creditors’ Trust in this case, the Administrators have included ASIC Regulatory Guide 82 - External 

Administration: Deeds of company arrangement involving a creditors’ trust as Appendix C.  This document provides a 

detailed explanation of this process and sets out some of the material differences between an insolvent company 

remaining subject to a DOCA, as compared to establishing a creditors’ trust and will be useful for creditors seeking more 

information.     

10.3.1 Advantages of the Proposed DOCA and associated Creditors’ Trust 

Outlined below are key important, non-exhaustive, advantages of the Proposed DOCA and associated Creditors’ Trust: 

▪ It preserves the remaining business, property and affairs of TMG. 

▪ On the terms proposed and information available to the Administrators, the return to creditors from the Proposed 

DOCA and associated Creditors’ Trust is likely to provide a more beneficial outcome when compared to the potential 

outcome from a liquidation (having regard to the inherent uncertainty of the latter). 

▪ Priority employee creditors are expected to receive payment of their outstanding superannuation from a DOCA which 

is at risk of not being paid in a winding up of TMG as it is not covered by FEG. 

▪ If the DOCA is terminated and TMG enters liquidation it will allow the appointed liquidators to continue investigations 

into TMG’s affairs and pursue available avenues of recovery for the benefit of creditors. 
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10.3.2 Disadvantages of the Proposed DOCA and associated Creditors’ Trust 

Outlined below are key important, non-exhaustive disadvantages of the Proposed DOCA and associated Creditors’ Trust. 

▪ There is risk that amounts required to be paid to the Deed Administrators by the Director are not made, which may 

result in the DOCA terminating and TMG entering liquidation. 

▪ Antecedent transactions claims such as preference payments and insolvent trading claims that may be available to a 

liquidator cannot be pursued in a DOCA (however, as set out above in section 10.3.1, these claims may be pursued if 

the DOCA is terminated in certain circumstances).  However, the net recoverable value of these claims is presently 

unknown and would require further investigations and funding. 

▪ As set out in RG 82, creditors have different and more limited legal rights as against a Trustee as compared to a Deed 

Administrator or Liquidator to ensure that the terms of the Deed are complied with.  However, the Administrators 

have as far as possible sought to mirror the process to admit claims and distribute monies in the Trust by adopting all 

available Corporations Act provisions.  In addition, in this case the Fund must be paid before the Creditors’ Trust is 

established, mitigating the risk of the fund not being received in full before the claims are converted into the interest 

of a beneficiary of the trust.  

10.3.3 Administrators’ opinion on the Proposed DOCA and associated Creditors’ Trust 

The Administrators consider the Proposed DOCA and associated Creditors’ Trust the best option for TMG’s creditors. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Having regard to the relative advantages and disadvantages, the Administrators consider that the Proposed DOCA 

and associated Creditors’ Trust provides for a better risk adjusted outcome for TMG’s creditors than liquidation. 
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11 Anticipated return to creditors 

11.1 Background 

The Act prescribes a strict order of priority for the distribution of funds realised through the administration and any 

subsequent DOCA or liquidation process.  In summary, proceeds received from asset realisations are utilised as follows: 

▪ firstly, to fund the costs and expenses of the administration and subsequent deed administration or liquidation 

process, including the Administrators’, and an appointed deed administrator or liquidator’s, fees and expenses (subject 

to approval); 

▪ then, priority creditors (i.e. employees) who are entitled to rank for a priority distribution against net circulating asset 

realisations, such as recoveries from stock, work in progress and debtors; 

▪ then, secured creditors who rank ahead of unsecured creditors against surplus circulating assets.  However, secured 

creditors rank ahead of priority and unsecured creditors against net non-circulating asset realisations, such as 

recoveries from plant and equipment and goodwill; and   

▪ unsecured creditors (and lastly shareholders) who rank behind priority creditors and secured creditors.   

This section of the Report provides an estimated return to creditors having regard to order of priority as set out in the Act. 

11.2 Basis of preparation 

The Administrators have prepared an estimated return to creditors of TMG for the scenarios that creditors resolve at the 

Second Meeting to either enter into the Proposed DOCA and associated Creditors’ Trust or wind up TMG and appoint 

liquidators. 

The estimated return to creditors has been prepared based on the assumptions below: 

▪ The costs of the administration and subsequent deed administration or liquidation are based on estimates made by 

the Administrators having regard to experience in undertaking administrations of a similar size and complexity. 

▪ Creditor claims are based on the Administrators’ estimates, PODs that have been received to date and information 

contained in the Director’s ROCAP.  

▪ Preliminary estimates of the potential recoveries from an insolvent trading claim and voidable transactions are 

included.  Further investigations are required to form a more certain estimate of the likelihood and quantum of such 

recoveries and the associated costs required to be incurred to pursue them. . 

Creditors should note that the estimates provided in this section are preliminary only and are subject to change as creditor 

claims are considered and adjudicated and the realisations and costs of the Administration becomes clearer.  Other 

sources of funds, for example from insolvent trading or antecedent transaction recoveries may increase the return to 

unsecured creditors.  No warranty as to the accuracy or reliability of the estimates is provided. 

Refer to the following pages for the Administrators’ estimated return to creditors in both DOCA and liquidation scenarios. 

 

 

 

 

 

 

 

This section of the Report outlines the estimated outcome for Creditors from a DOCA or the liquidation of TMG. 
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11.3 Estimated return to creditors 

11.3.1 Proposed DOCA and associated Creditors’ Trust scenario 

Table 16: Indicative estimated return to creditors from the Proposed DOCA and associated Creditors’ Trust 

 

Notes: 

1) Includes $150,000 received from TMG upon appointment as partial coverage for the cost of the Administration and  

c. $19,000 held in TMG’s bank accounts on the Appointment Date. 

2) Comprises amounts received for the sale of certain TMG intellectual property and referral arrangements agreed with 

HIVE and GWI (refer section 9.3).  Delta between Low to High scenarios based on assumptions of estimated trailing 

commissions to be received under student referral arrangements. 

3) Actual and estimated realisations from sale of TMG PP&E, fixtures and fittings. 

4) Estimated recoveries of Box Hill premises rental bond and other debtor recoveries. 

5) Includes discount applied by the Administrators to their fees in consideration of improving the estimated return to 

creditors.  Refer to the Administrators’ Remuneration Approval Report for further detail (attached at Appendix D). 

6) As per the Administrators’ Remuneration Approval Report. 

7) Estimated distributions to the Secured Creditor are subject to final cost allocation and confirmation of treatment of 

proceeds between circulating and non-circulating. 

8) Calculated based on estimates of outstanding priority employee entitlements at the Appointment Date prepared by 

the Administrators’ and the Director’s legal advisors which are subject to further review and verification. 

Indicative estimated return to creditors from the Proposed DOCA and associated Creditors' Trust

$'000 Notes Low Medium High

Estimated asset realisations

DOCA cash contribution 1,700 1,700 1,700

Cash on hand 1 169 169 169

Intellectual property and student referrals 2 70 165 265

Property, plant and equipment 3 47 52 62

Debtors and other realisations 4 31 53 63

Total estimated asset realisations 2,016 2,138 2,258

Estimated costs and expenses of realisation

Administrators' fees and disbursements 5, 6 (380) (380) (380)

Deed Administrators' fees and disbursements 6 (100) (75) (50)

Trustee of the Creditors' Trust fees and disbursements 6 (150) (125) (75)

Legal costs and other expenses of realisation (65) (55) (45)

Net amount available for distribution 1,321 1,503 1,708

Distribution to secured creditor 7 (29) (54) (82)

Net amount available to priority creditors 1,292 1,449 1,627

Estimated priority creditors entitled to participate in distribution 8 (1,210) (1,145) (1,081)

Estimated deficiency to priority creditors  -  -  - 

Net amount available to unsecured creditors 82 303 546

Estimated unsecured creditors 9 (7,377) (6,538) (5,698)

Estimated deficiency to unsecured creditors (7,296) (6,235) (5,152)

Summary of returns to creditors (c/$)

Employees 100.0 100.0 100.0

Secured creditor 2.7 5.1 7.7

Unsecured creditors 1.1 4.6 9.6

Source: Administrators' estimates and analysis, proofs of debt received, TMG's books and records, the Director's ROCAP
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9) Estimated unsecured creditors based on the Administrators’ estimates, PODs received to date, the Director’s ROCAP 

and TMG’s books and records.  Assumptions under each scenario include: 

 High: (i) Box Hill landlord claim ($444,000) reduced on assignment of lease to HIVE, (ii) Queen Street landlord 

claim reduced by 50% ($680,000) on successful re-leasing of property to a new tenant, and (iii) residual claim by 

Secured Creditor included ($982,000). 

 Medium: Midpoint between High and Low scenarios. 

 Low: Per High scenario save for (i) Queen Street landlord claim admitted in full net of bank guarantee ($1.3m) and 

VDET claim increases by $0.5m to c. $2.0m. 

Summary of return to creditors from the Proposed DOCA and associated Creditors’ Trust: 

▪ Employees: Priority employee creditors are expected to receive full payment of their outstanding entitlements. 

▪ Secured Creditor: Estimated return of between 2.7 and 7.7 cents in the dollar subject to asset realisations, cost 

allocation and treatment of proceeds per note 7. 

▪ Unsecured creditors: Estimated return of between 1.1 and 9.6 cents in the dollar. 

11.3.2 Liquidation scenario 

Table 17: Indicative estimated return to creditors from liquidation 

 

 

Indicative estimated return to creditors from liquidation

$'000 Notes Low Medium High

Estimated asset realisations

Cash on hand 1 169 169 169

Intellectual property and student referrals 2 70 165 265

Sale of property, plant and equipment 3 47 52 62

Debtors and other realisations 4 36 65 88

Total estimated asset realisations 321 450 583

Estimated recoveries

Insolvent trading claim 5  - 1,100 2,200

Legal cost recoveries 6  - 75 105

Voidable transactions and preference recoveries 7  - 25 49

Total estimated recoveries  - 1,200 2,354

Estimated costs and expenses of realisation

Administrators' fees and disbursements 8 (102) (475) (475)

Liquidators' fees and disbursements 8  - (450) (500)

Legal costs and other expenses of realisation 9 (190) (265) (365)

Net amount available for distribution 29 460 1,598

Distribution to secured creditor 10 (29) (54) (82)

Net amount available to priority creditors  - 406 1,516

Estimated priority creditors entitled to participate in distribution 11 (1,210) (1,145) (1,081)

Estimated deficiency to priority creditors (1,210) (740)  - 

Net amount available to unsecured creditors  -  - 435

Estimated unsecured creditors 12 (7,684) (6,844) (6,005)

Estimated deficiency to unsecured creditors (7,684) (6,844) (5,570)

Summary of returns to creditors (c/$)

Employees  - 35.4 100.0

Secured creditor 2.7 5.1 7.7

Unsecured creditors  -  - 7.2

Source: Administrators' estimates and analysis, proofs of debt received, TMG's books and records, the Director's ROCAP

 



 

 The Malka Group Pty Ltd (Administrators Appointed) – Administrators’ Report to Creditors 49 

Notes: 

1) Includes $150,000 received from TMG upon appointment as partial coverage for the cost of the Administration and c. 

$19,000 held in TMG’s bank accounts on the Appointment Date. 

2) Comprises amounts received for the sale of certain TMG intellectual property and referral arrangements agreed with 

HIVE and GWI (refer section 9.3).  Delta between Low to High scenarios based on assumptions of estimated trailing 

commissions to be received under student referral arrangements. 

3) Actual and estimated realisations from sale of TMG PP&E, fixtures and fittings. 

4) Estimated recoveries of Box Hill premises rental bond, recovery of TMG motor vehicles and other debtor recoveries. 

5) The Administrators’ estimated gross recoveries in respect of an insolvent trading claim comprise the following increase 

in liabilities incurred by TMG from July 2019 to the Appointment Date as detailed in section 8.5.2: 

 c. $885,000 in respect of unpaid statutory liabilities to the ATO ($850,000) and SRO ($35,000); 

 c. $375,000 for protected amounts utilised by TMG and not held on trust; 

 c. $1.2m for VDET’s claim of amounts received by TMG relating to the period from July 2019 onwards; and 

 c. $250,000 to $300,000 for unpaid trade creditors, which includes landlords and suppliers. 

The High scenario assumes recoveries of $2.2m (80%) of the $2.75m aggregated insolvent trading claim estimate set 

out above.  The Medium scenario is calculated as 50% of the High and the Low scenario assumes no recoveries. 

6) Assumes certain legal costs are recovered following a successful insolvent trading claim. 

7) Estimated net recoveries of transactions of interest as detailed in section 8.7. 

8) Low scenario assumes Administrators’ fees and disbursements are limited to available asset realisations less legal costs 

and other costs of realisation.  Refer to the Administrators’ Remuneration Approval Report for further detail. 

9) Includes an estimate for legal costs to pursue an insolvent trading claim and other recoveries.  The Administrators 

note that pursuing an insolvent trading claim is expensive, as indicated by the estimated costs of realisation, and there 

is no guarantee of a successful claim or recoupment of any costs incurred. 

10) Estimated distributions to the Secured Creditor are subject to final cost allocation and confirmation of treatment of 

proceeds between circulating and non-circulating. 

11) As per the estimate of outstanding priority employee entitlements under the DOCA scenario. 

12) As per the estimate of unsecured creditors under the DOCA scenario with an additional claim of c. $307,000 by the 

Director in respect of claims for an outstanding loan payable by TMG and unpaid employee entitlements 

Summary of return to creditors from liquidation: 

▪ Employees: Priority employee creditors are expected to receive between a nil return and full payment of their 

outstanding entitlements.  The significant variance between the Low and High scenarios is due to the material risk  

and uncertainty from accurately estimating potential recoveries from an insolvent trading claim. 

▪ Secured Creditor: Estimated return of between 2.7 and 7.7 cents in the dollar subject to asset realisations, cost 

allocation and treatment of proceeds per note 7. 

▪ Unsecured creditors: Estimated return of between zero and 7.2 cents in the dollar, reflective of the risk and 

uncertainty from accurately estimating recoveries from an insolvent trading claim. 

As at the date of this Report the above matters in respect to investigations and potential recoveries from insolvent trading, 

voidable transactions and other offences are yet to be finalised and, accordingly, it is too early to provide a more accurate 

estimate of the likely return available to creditors from a liquidation of TMG.  

 

 

 

 

Having regard to the relative advantages and disadvantages, the Administrators consider that the Proposed DOCA 

and associated Creditors’ Trust provides for a better risk adjusted outcome for TMG’s creditors than liquidation. 
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12 Options available to creditors 

The Administrators are required to provide creditors with a statement of their opinion about each of the courses of action 

in respect of which creditors are entitled to vote at the Second Meeting of Creditors.  

The Administrators are required to opine on whether it would be in the creditors’ interests for: 

▪ the Administration to end with control of TMG reverting to its Director;

▪ TMG to enter into a DOCA; or

▪ TMG to enter liquidation and be wound up.

Creditors are also entitled to vote to adjourn the Second Meeting of Creditors for up to 45 business days. 

12.1 Administration to end 

Creditors may consider ending the Administration and returning the control of TMG to its Director.  This would only be 

appropriate in circumstances where TMG was deemed to be solvent. 

The Administrators do not believe this to be a viable option, noting that TMG is insolvent and the majority of TMG’s 

business has either been sold or wound down.   

In the Administrators’ opinion, it is not in the best interests of creditors of TMG for control to revert to the Director. 

12.2 DOCA 

A DOCA is a binding arrangement between a company and its creditors governing how the company’s affairs will be dealt 

with. It aims to maximise the chances of the company, or as much as possible of its business, continuing, or to provide a 

better return for creditors than an immediate winding up. A DOCA binds all unsecured creditors, even if they voted against 

the proposal. 

The Proposed DOCA and associated Creditors’ Trust is anticipated to provide eligible priority employee creditors with a 

return of 100 cents in the dollar, and a midpoint return of c. 5 cents in the dollar to unsecured creditors, which for 

creditors as a whole provides a more certain and better risk-weighted return than a winding up of TMG. 

In the Administrators’ opinion, it is in the best interests of TMG’s creditors to vote to enter into the Proposed DOCA 

and associated Creditors’ Trust. 

12.3 TMG be wound up 

An Administrator would usually recommend that creditors vote for an insolvent company to be wound up in the absence 

of an acceptable DOCA proposal.  An Administrator would also recommend liquidation in preference to a DOCA if there is 

a strong likelihood that recoveries in liquidation which may include voidable transaction recoveries (which are only 

recoverable by a liquidator) would improve the return to creditors in comparison to the return expected under a DOCA.  

The liquidation of TMG would involve: 

▪ the completion of a more detailed investigation into the affairs of TMG, the conduct of the Director and potentially

pursuing claims against the Director;

▪ further enquiries with regard to recovering potential insolvent trading and voidable transaction claims;

▪ reporting to ASIC in relation to offences (if any) committed by the Director; and

▪ adjudication of creditor claims and payment of dividends.

The costs of administering the liquidation would depend to a large extent on the extent of further investigation into the 

various potential claims identified, and the outcome of any recommended litigation.  Based on preliminary investigations, 

funding position and the nature of claims, we consider that any recoveries in a liquidation carry material risk and there is a 

potential for a return to employees and unsecured creditors to be materially lower than under a DOCA scenario.  

In the Administrators’ opinion, it is not in the best interests of creditors of TMG to vote for the winding up of TMG. 

This section of the Report provides Creditors with a statement of the Administrators’ opinion regarding each 

course of action Creditors are entitled to vote for at the Second Meeting of Creditors. 
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13 Receipts and payments 

Details of the Administrators’ receipts and payments during the period 8 August 2022 to 31 August 2022 are set out in the 

table below:  

Table 18: Receipts and payments for the period 8 August 2022 to 31 August 2022 

  

14 Other matters for consideration 

14.1 Creditor information and remuneration 

An administrator’s remuneration can only be fixed by resolution of a COI, a company’s creditors or by application to the 

Court.  

In accordance with section 449E of the Act and the ARITA Code of Professional Practice, Schedules of Remuneration 

Methods and Hourly Rates was provided to creditors with the Administrators’ Initial Circular to Creditors and tabled at the 

First Meeting of Creditors held on 18 August 2022.  The “time based/hourly rates” method of remuneration will continue 

to be used if the Administrators are appointed Liquidators at the Second Meeting of Creditors.  A copy of this schedule is 

included with the accompanying circular to this Report. 

The Administrators’ remuneration to date has been calculated based on time spent by the Administrators and their staff 

for the period 8 August 2022 to 2 September 2022 and approval of this remuneration has not previously been sought. 

At the forthcoming Second Meeting of Creditors, creditors will be asked to consider, and if thought fit, approve 

remuneration for the following periods (as appropriate): 

▪ the retrospective remuneration of the Administrators for the period 8 August 2022 to 2 September 2022 (based on 

actual time incurred); 

▪ the prospective future remuneration of the Administrators for the period 3 September 2022 to the Second Meeting of 

Creditors; 

▪ the prospective future remuneration of the Deed Administrators for the period of the DOCA, if creditors resolve that 

TMG should enter a DOCA and the Administrators be appointed as Deed Administrators; 

▪ the prospective future remuneration of the Trustees of the Creditors’ Trust for the period of the Creditors’ Trust; and 

▪ the prospective future remuneration of the Liquidators, if creditors resolve that TMG should enter liquidation and the 

Administrators be appointed as Liquidators. 

 

Receipts and payments for the period 8 August 2022 to 1 September 2022

$ (incl. GST where applicable)

Receipts

Administration funding from TMG 150,000

Sale proceeds 66,500

Petty cash on appointment 124

Pre-appointment debtors 808

Interest Income 172

Total receipts 217,604

Payments

Payroll (14,222)

Accounting software costs (539)

Total payments (14,761)

Net cash flow 202,843

Cash at bank as at 1 September 2022 221,405

Source: Administrators' accounts
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The total remuneration being sought is subject to the decision creditors make at the Second Meeting of Creditors and is 

summarised in the table set out below. 

Table 19: Remuneration approval being sought 

 

In calculating the quantum of actual remuneration claims for the period of the Voluntary Administration the Administrators 

have undertaken a fulsome review of recorded work in progress (WIP) and have taken the following steps to ensure our 

remuneration claim is both appropriate and fair to creditors: 

▪ applied line by line time cost adjustments to reduce the quantum of WIP from $561,201.00 as at 2 September 2022 to 

$457,723.00, equivalent to a reduction of $103,480.00 or 18.4%; 

▪ applied an additional discount of $22,723.00 or 4.0% (i.e. total time cost discount of $126,204.00 or 22.49%) to reduce 

WIP at 2 September 2022 to $435,000.00 to account for any residual time cost inefficiencies not already dealt with via 

the abovementioned adjustment of 18.4%; and 

▪ agreed with the Deed Proponent to cap the total remuneration sought for the Voluntary Administration period at 

$380,000.00 (excluding GST) if creditors approve the Proposed DOCA at the Second Meeting of Creditors.  This is 

equivalent to a further $95,000.00 or 20.0% discount to the total remuneration claim of $475,000.00 (excluding GST) 

for the Voluntary Administration period for which approval will be sought at the Second Meeting of Creditors.  

Please refer to the Remuneration Report (Appendix D) section references detailed in the table above for the remuneration 

resolutions for which approval is sought. 

In the event that the Deed Administrators’, Trustees of the Creditors’ Trust or Liquidators’ remuneration in the periods 

where remuneration has been estimated is below the amount approved, the Administrators (and subsequently Deed 

Administrators, Trustees of the Creditors’ Trust or Liquidators) will only draw the actual amount incurred.  If actual 

remuneration exceeds the amount approved, further approval from creditors may be sought. 

14.2 Committee of Inspection and other resolutions 

In the event that creditors resolve that TMG be wound up, the Act provides that a COI may be formed and that other 

powers may be given to the liquidators.  An information sheet on COIs is available from the ARITA website 

(www.arita.com.au) and is included at Appendix D. 

If appointed, a COI would provide the liquidators with a sounding board in relation to creditors’ views on any contentious 

issues, and may approve certain matters (for example compromises of claims and the liquidator’s remuneration).  

TMG - Total remuneration

Resolutions

Remuneration 

report reference

Amount ($) 

(exc. GST)

Voluntary Administration

Actual remuneration for the period 8 August 2022 to 2 September 2022 A, B 435,000

Estimated remuneration for the period 3 September 2022 to the Second Meeting of Creditors C, D 40,000

1 Capped remuneration for the Voluntary Administration if the Proposed DOCA is approved 380,000

Deed of Company Arrangement

Estimated remuneration for the period of the Deed of Company Arrangement E, F 100,000

Creditors' Trust

Estimated remuneration for the period of the Creditors' Trust I, J 150,000

Liquidation

Estimated remuneration for the period of the Liquidation G, H 500,000

Total approval - in the event the Proposed DOCA is approved by creditors 630,000

Total approval sought - in the event that a DOCA that is not the Proposed DOCA is approved by creditors 725,000

Total approval sought - in the event that TMG enters liquidation 975,000

1 As agreed with the Deed Proponent under the Proposed DOCA.  This is not a resolution that will be put to creditors.

Note: Approval for future remuneration sought is based on an estimate of the work necessary to reach this milestone.  Should 

additional work be required beyond what is contemplated, further approval may be sought from creditors.

http://www.arita.com.au/
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At the Second Meeting of Creditors, if TMG is placed in liquidation, creditors will be invited to consider: 

▪ whether a COI should be formed, and, if so, which creditors should be on the committee; 

▪ authorising the liquidators to compromise debts of TMG pursuant to section 477(2A) of the Act; and 

▪ authorising the liquidators to enter into agreements that may take longer than three months to complete pursuant to 

section 477(2B) of the Act. 

15 Second Meeting of Creditors 

The second statutory Meeting of creditors for TMG has been convened to be held at 11:00am (AEST) on Monday, 12 

September 2022.  

The meeting will be held virtually using online video conferencing on Zoom.  The online video conference can be joined 

from a computer (preferred) or telephone. 

Creditors planning on attending should register their intention to do so with the Administrators 

(TMGcreditors@mcgrathnicol.com) and provide a correctly completed POD and proxy form (if applicable) by 1:00pm 

(AEST) on Friday, 9 September 2022 to be provided with a link to join the meeting. 

Creditors who intend to vote at the meeting are required to lodge a formal POD.  Creditors who have lodged a POD for 

the First Meeting of Creditors (or subsequent to the First Meeting of Creditors) do not need to complete a new form. 

Creditors may exercise their right to vote by voting at the meeting in person via the Zoom teleconference, or vote by 

appointing a proxy. 

Pursuant to the Act, the proxy forms lodged by creditors for the First Meeting of Creditors cannot be used for the Second 

Meeting of Creditors.  Accordingly, creditors who are unable to attend the meeting and wish to be represented should 

ensure that a proxy form for the Second Meeting of Creditors, power of attorney or evidence of appointment of a 

company representative is completed.   

A formal notice of meeting, POD form and proxy form are enclosed with the accompanying Circular to Creditors.  An 

information sheet “General information for Attending and Voting at Meetings of Creditors” has also been provided.   

Documents must be lodged with the Administrators’ office by 1:00pm (AEST) on Friday, 9 September 2022.  A copy of 

the minutes of the Second Meeting of Creditors will be lodged with ASIC within ten business days of the meeting. 

16 Contact  

Attached to this Report are information sheets issued by ARITA for the benefit of creditors. 

Please refer to the McGrathNicol website at www.mcgrathnicol.com/creditors/tmg-college-australia for further information 

regarding this engagement.  Creditors may also email the Administrators at the following functional mailboxes if they have 

any queries: 

 

 

 

 

 

Dated: 5 September 2022 

 

 

 

Keith Crawford      

Joint & Several Administrator  

Creditor type Email address 

Employees TMGemployees@mcgrathnicol.com  

Students TMGstudents@mcgrathnicol.com 

All other creditors TMGcreditors@mcgrathnicol.com 

mailto:FM-tristarcreditors@mcgrathnicol.com
http://www.mc/
mailto:TMGemployees@mcgrathnicol.com
mailto:TMGstudents@mcgrathnicol.com
mailto:TMGcreditors@mcgrathnicol.com
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APPENDIX A  ARITA information sheets 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



Creditor Information Sheet   
Offences, Recoverable Transactions and  
Insolvent Trading 

 

 

  

AUSTRALIAN RESTRUCTURING INSOLVENCY & TURNAROUND ASSOCIATION 

 
A summary of offences under the Corporations Act that may be identified by liquidators or administrators: 

180 Failure by company officers to exercise a reasonable degree of care and diligence in the 
exercise of their powers and the discharge of their duties. 

181 Failure to act in good faith. 
182 Making improper use of their position as an officer or employee, to gain, directly or indirectly, 

an advantage. 
183 Making improper use of information acquired by virtue of the officer’s position. 
184 Reckless or intentional dishonesty in failing to exercise duties in good faith for a proper 

purpose. Use of position or information dishonestly to gain advantage or cause detriment.  
This can be a criminal offence. 

198G  Performing or exercising a function or power as an officer while a company is under 
administration.  

206A Contravening a court order against taking part in the management of a corporation. 
206A, B Taking part in the management of corporation while being an insolvent, for example, while 

bankrupt. 
206A, B Acting as a director or promoter or taking part in the management of a company within five 

years after conviction or imprisonment for various offences. 
209(3) Dishonest failure to observe requirements on making loans to directors or related 

companies. 
254T Paying dividends except out of profits. 
286 Failure to keep proper accounting records. 
312 Obstruction of an auditor. 
314-7 Failure to comply with requirements for the preparation of financial statements.  
437D(5) Unauthorised dealing with company's property during administration.  
438B(4) / 453F 
475(9)) / 497(4) 
/ 530A – 530B 

Failure by directors to assist, deliver records and provide information.  

438C(5) / 477(3) 
/ 530B 

Failure to assist, deliver up books and records and provide information.  

588G Incurring liabilities while insolvent 
588GAB Officer’s duty to prevent creditor-defeating disposition 
588GAC A person must not procure a company to make a creditor-defeating disposition 
590 Failure to disclose property, concealed or removed property, concealed a debt due to the 

company, altered books of the company, fraudulently obtained credit on behalf of the 
company, material omission from Report as to Affairs or false representation to creditors. 

596AB Entering into an agreement or transaction to avoid employee entitlements. 
 
 
Preferences 
A preference is a transaction, such as a payment by the company to a creditor, in which the creditor receiving the 
payment is preferred over the general body of creditors.  The relevant period for the payment commences six 
months before the commencement of the liquidation, or three months if a simplified liquidation process is adopted.  
The company must have been insolvent at the time of the transaction or become insolvent because of the 
transaction. 

Where a creditor receives a preference*, the payment is voidable as against a liquidator and is liable to be paid 
back to the liquidator subject to the creditor being able to successfully maintain any of the defences available to the 
creditor under the Corporations Act. 

*Must be greater than $30,000 for unrelated creditors in a simplified liquidation 

Creditor-defeating disposition 
Creditor-defeating dispositions are the transfer of company assets for less than market value (or the best price 
reasonably obtainable) that prevents, hinders or significantly delay creditors’ access to the company’s assets in 
liquidation. Creditor-defeating dispositions are voidable by a liquidator. 

Offences 

Recoverable Transactions 



 

Queries about the external administration should be directed to the insolvency practitioner’s office. 
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Uncommercial Transaction 
An uncommercial transaction is one that it may be expected that a reasonable person in the company's 
circumstances would not have entered into, having regard to the benefit or detriment to the company; the 
respective benefits to other parties; and any other relevant matter. 

To be voidable, an uncommercial transaction must have occurred during the two years before the liquidation.  
However, if a related entity is a party to the transaction, the period is four years and if the intention of the 
transaction is to defeat creditors, the period is ten years. The company must have been insolvent at the time of the 
transaction, or become insolvent because of the transaction. 

Unfair Loan 
A loan is unfair if and only if the interest was extortionate when the loan was made or has since become 
extortionate.  There is no time limit on unfair loans – they only must be entered into before the winding up began. 

Arrangements to avoid employee entitlements 
If an employee suffers loss because a person (including a director) enters into an arrangement or transaction to 
avoid the payment of employee entitlements, the liquidator or the employee may seek to recover compensation 
from that person or from members of a corporate group (Contribution Order). 

Unreasonable payments to directors 
Liquidators have the power to reclaim ‘unreasonable payments’ made to directors by companies prior to liquidation.  
The provision relates to payments made to or on behalf of a director or close associate of a director.  The 
transaction must have been unreasonable and have been entered into during the 4 years leading up to a 
company's liquidation, regardless of its solvency at the time the transaction occurred. 

Voidable charges 
Certain charges over company property are voidable by a liquidator: 

• circulating security interest within six months of the liquidation, unless it secures a subsequent advance 
• unregistered security interests 
• security interests in favour of related parties who attempt to enforce the security within six months of its 

creation. 
 

 

In the following circumstances, directors may be personally liable for insolvent trading by the company: 

• a person is a director at the time a company incurs a debt 
• the company is insolvent at the time of incurring the debt or becomes insolvent because of incurring the debt 
• at the time the debt was incurred, there were reasonable grounds to suspect that the company was insolvent 
• the director was aware such grounds for suspicion existed; and 
• a reasonable person in a like position would have been so aware. 

The law provides that the liquidator, and in certain circumstances the creditor who suffered the loss, may recover 
from the director, an amount equal to the loss or damage suffered.  Similar provisions exist to pursue holding 
companies for debts incurred by their subsidiaries. 

A defence is available under the law where the director can establish: 

• there were reasonable grounds to expect that the company was solvent and they did so expect 
• they did not take part in management for illness or some other good reason; or 
• they took all reasonable steps to prevent the company incurring the debt. 

The director may also be able to avail themselves of safe harbour, if they meet certain conditions. 

The proceeds of any recovery for insolvent trading by a liquidator are available for distribution to the unsecured 
creditors before the secured creditors. 
 

Important note: This information sheet contains a summary of basic information on the topic.  It is not a substitute for legal 
advice.  Some provisions of the law referred to may have important exceptions or qualifications.  This document may not contain 
all of the information about the law or the exceptions and qualifications that are relevant to your circumstances. 

Insolvent trading 
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Information sheet: Approving remuneration of an 

external administrator 

 If you are a creditor in a liquidation, voluntary administration or deed of company arrangement 
you may be asked to approve the external administrator’s remuneration. An external 
administrator can be a liquidator, voluntary administrator or deed administrator. The process for 
approving the remuneration for each of these is the same. 

This information sheet gives general information to help you understand the process of 
approving an external administrator’s remuneration and your rights in this process. The following 
topics are covered in this information sheet: 

• About external administrations 

• External administrator’s remuneration and costs 

• Calculating remuneration 

• Information you will receive 

• Approving remuneration 

• Who may approve remuneration 

• Deciding if remuneration is reasonable 

• What can you do if you decide the remuneration is unreasonable? 

• Reimbursement of out of pocket costs 

• Queries and complaints 

• More information. 
 

  

If a company goes into liquidation, voluntary administration or enters into a deed of company 
arrangement, an independent person is appointed to oversee the administration. They are called 
an external administrator and include a liquidator, voluntary administrator and deed 
administrator, depending on the type of administration involved. In this information sheet they are 
simply referred to as an external administrator. 

The duties of an external administrator are specified in legislation and they must adhere to 
certain standards while conducting the administration. 

All external administrators are required by law to undertake certain tasks which may not benefit 
creditors directly (e.g. investigating whether any offences have been committed and reporting to 
the Australian Securities and Investments Commission (ASIC)). 
 

  

External administrators are entitled to be paid for the necessary work they properly perform in 
the administration. 

An external administrator is entitled: 

• to be paid reasonable remuneration, for the work they perform, once this remuneration 
has been approved,  

• to be paid for internal disbursements they incur in performing their role (these costs do 
need approval), and 

• to be reimbursed for out-of-pocket costs incurred in performing their role (these costs do 
not need approval). 

  

About external administrations 

External administrator’s remuneration and costs 
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Common internal disbursements are stationery, photocopying and telephone costs. 

Commonly reimbursed out-of-pocket costs include: 

• legal fees 

• a valuer’s, real administration agent’s and auctioneer’s fees 

• postage costs 

• retrieval costs for recovering the company’s computer records, and 

• storage costs for the company’s books and records. 

Creditors have a direct interest in the amount of an external administrator’s remuneration and 
costs, as these will generally be paid from the administration before any payments are made to 
creditors. 

Remuneration and internal disbursements must be approved in accordance with the 
Corporations Act and Insolvency Practice Rules (Corporations) before it can be paid. 

If there is a shortfall between the external administrator’s remuneration and the assets available 
from the administration, in certain circumstances the external administrator may arrange for a 
third party to pay the shortfall. As a creditor, you will be provided details of any such 
arrangement. 

If there are not enough assets to pay the external administrator’s remuneration and costs, and 
there is no third party payment arrangement, the external administrator remains unpaid. 
 

  

An external administrator may calculate their remuneration using one (or a combination) of a 
number of methods, such as: 

• on the basis of time spent working on the administration, according to hourly rates 

• a quoted fixed fee, based on an estimate of the costs 

• a percentage (usually of asset realisations), or 

• a contingent basis on a particular outcome being achieved. 

Charging on the basis of time spent is the most common method used. External administrators 
have a set of hourly rates that they will seek to charge. These rates are set to reflect the 
seniority, skills and experience of staff and, where applicable, the complexity and risks of the 
bankruptcy. They cover staff costs and overheads. 

If remuneration is being charged on a time basis, the external administrator must keep time 
sheets noting the number of hours spent on the tasks performed. 

Creditors have a right to question the external administrator about the remuneration and the 
rates to be charged. They also have a right to question the external administrator about the fee 
calculation method used and how the calculation was made. The external administrator must 
justify why the chosen fee calculation method is appropriate for the administration. 
 

  

There are different types of remuneration reports that you may receive during the course of an 
external administration. The following table details the reports and when you might receive them. 
 

Calculating remuneration 

Information you will receive 
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The meeting of creditors (or committee of inspection) gives a chance for those participating to 
ask questions about the external administrator’s remuneration. Fees are then approved by a vote 
of the creditors. Alternatively, the external administrator may seek approval of remuneration via a 
proposal without a meeting. Whichever method is used, the external administrator must provide 
the same report to creditors about their remuneration (Remuneration Approval Report). 

Creditors may be asked to approve remuneration for work already performed and/or 
remuneration estimate for work not yet carried out. If the work is yet to be carried out, the 
external administrator must set a maximum limit (cap) on the future remuneration approval. For 
example, ‘future remuneration is approved, calculated on hours worked at the rates charged (as 
set out in the provided rate scale) up to a cap of $X’. 

Document Information it contains When you will receive it  

Initial 
Remuneration 
Notice (IRN) 

• A brief explanation of the types of methods 
that may be used to calculate fees. 

• The external administrator’s chosen fee 
calculation method(s) and why it is 
appropriate. 

• Details of the external administrator’s rates, 
including hourly rates if time spent basis is 
used. 

• An estimate of the external administrator’s 
remuneration. 

• The method that will be used to calculate 
disbursements. 

Voluntary Administration – 
with the notice of first 
meeting. 

Creditors’ voluntary 
liquidation – within 10 
business days of 
appointment. 

Court liquidation – within 
20 business days of 
appointment. 

Remuneration 
Approval 
Report (RAR) 

• A summary description of the major tasks 
performed, or likely to be performed. 

• The costs associated with each of those 
major tasks and the method of calculation. 

• The periods at which the external 
administrator proposes to withdraw funds 
from the administration for remuneration. 

• An estimated total amount, or range of total 
amounts, of the external administrator’s 
remuneration. 

• An explanation of the likely impact of that 
remuneration on the dividends (if any) to 
creditors.  

• Where internal disbursements are being 
claimed, the external administrator will 
report to creditors on the amount and 
method of calculation of these 
disbursements. 

Sent at the same time as:  

• the notice to creditors 
of the meeting at which 
approval of 
remuneration will be 
sought; or 

• the notice to creditors 
of the proposal without 
a meeting by which 
approval of 
remuneration will be 
sought   

If approval of remuneration 
is not being sought, a RAR 
will not be provided. 

Approving remuneration 
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If the remuneration for work done then exceeds this figure, the external administrator will have to 
ask the creditors to approve a further amount of remuneration, after accounting for the amount 
already incurred. 

If an external administrator can’t get the creditors’ approval, an application can be made to the 
Court to determine their remuneration. 

When there are limited funds available in the administration, or the external administrator’s 
remuneration is below a statutory threshold, an external administrator is entitled to draw a one-
off amount of up to that threshold plus GST, without creditor approval. This amount is currently 
$5,000 (indexed). 
 

  

Committee of inspection approval 

A committee of inspection will generally only be established where there are a large number of 
creditors and/or complex matters which make having a committee desirable. Committee 
members are chosen by a vote of all creditors and work with the external administrator to 
represent the creditors’ interests. 

If there is a committee, the external administrator will ask it to approve the remuneration. A 
committee makes its decision by a majority in number of its members present in person at a 
meeting, but it can only vote if a majority of its members attend. 

In approving the remuneration, it is important that committee members understand that they 
represent all the creditors, not just their own individual interests. 

Creditors’ approval 

Creditors approve remuneration by passing a resolution at a creditors’ meeting. Creditors may 
vote according to their individual interests. 

To approve an external administrator’s remuneration, a resolution is put to the meeting to be 
decided on the voices or by a ‘poll’ (if requested by the external administrator or a person 
participating and entitled to vote at the meeting). A poll requires a count of each vote and its 
value to be taken and recorded for each creditor present and voting. 

A proxy is a document whereby a creditor appoints someone else to represent them at a 
creditors’ meeting and to vote on their behalf. A proxy can be either a general proxy or a special 
proxy. A general proxy allows the person holding the proxy to vote how they want on a 
resolution, while a special proxy directs the proxy holder to vote in a particular way. 

A creditor will sometimes appoint the external administrator as a proxy to vote on the creditor’s 
behalf. An external administrator is only able to vote on remuneration if they hold a special proxy. 

There are provisions for a resolution to be passed by creditors without a meeting. This still 
requires a majority in value and number of creditors voting to vote in favour of the resolution. 
Creditors representing at least 25% in value of those responding to the external administrator’s 
proposal can object to the proposal being resolved without a meeting of creditors. 

  

Who may approve remuneration? 
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If you are asked to approve an external administrator’s remuneration, your task is to decide if the 
amount of remuneration is reasonable, given the work carried out in the administration and the 
results of that work. 

You may find the following information from the external administrator useful in deciding if the 
remuneration claimed is reasonable: 

• the method used to calculate remuneration 

• the major tasks that have been performed, or are likely to be performed, for the 
remuneration 

• the remuneration/estimated remuneration (as applicable) for each of the major tasks 

• the size and complexity (or otherwise) of the administration 

• the amount of remuneration (if any) that has previously been approved 

• if the remuneration is calculated, in whole or in part, on a time basis:  
o the period over which the work was, or is likely to be performed 
o if the remuneration is for work that has already been carried out, the time spent by 

each level of staff on each of the major tasks 
o if the remuneration is for work that is yet to be carried out, whether the 

remuneration is capped. 

ARITA’s Code of Professional Practice (‘the Code’) outlines the steps external administrators 
should take to make sure they fulfil their responsibilities to creditors when asking creditors to 
approve remuneration, including when those creditors are acting in their capacity as committee 
members. The Code is available on the ARITA website at www.arita.com.au. 

If you need more information about remuneration than is provided in the external administrator’s 
report, you should let them know before the meeting at which remuneration will be voted on. 
 

  

If you think the remuneration being claimed is unreasonable, you should raise your concerns with 
the external administrator. It is your decision whether to vote in favour of, or against, a resolution 
to approve remuneration. You may also choose to not vote on the resolution (abstain). 

You also have the power to put a resolution to the meeting. For example, you could put forward a 
resolution to change the way the external administrator charges for remuneration, or the periods 
at which the external administrator may withdraw funds. Any amending resolution must occur 
before the vote being taken on the resolution to approve remuneration. If the amended proposal 
is passed, the resolution is binding on the external administrator. However, such an amendment 
may result in the external administrator seeking to be replaced by another external administrator. 

If the external administrator is seeking approval of remuneration via a resolution without a 
meeting and more than 25% in value of the creditors responding object using the form provided 
by the external administrator, the proposal will not pass. If the external administrator wants the 
proposal passed, a meeting will need to be convened and any creditor entitled to participate in 
the meeting has the right, before the vote is taken, to put a resolution to the meeting as 
mentioned above. 

  

What can you do if you think the remuneration is unreasonable? 

Deciding if remuneration is reasonable 

http://www.arita.com.au/
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A creditor may apply to Court for a review of an external administrator’s remuneration. Creditors 
also have the power to appoint, by resolution, a reviewing liquidator to review any remuneration 
approved within the six months and any disbursements incurred in the 12 months before the 
reviewing liquidator’s appointment. The cost of a reviewing liquidator is paid from the assets of 
the external administration. An individual creditor may also appoint a reviewing liquidator with the 
external administrator’s consent. An individual creditor seeking the appointment of a reviewing 
liquidator must pay the cost of the reviewing liquidator. 
 

  

An external administrator should be very careful incurring costs that must be paid from the 
administration; as careful as if they were incurring the expenses on their own behalf. Their report 
on remuneration sent to creditors must also include information on the out-of-pocket costs of the 
administration (disbursements). 

Where these out-of-pocket costs are internal disbursements paid to the external administrator’s 
firm (for example photocopying and phone calls) the external administrator must request creditor 
approval of these amounts. The external administrator may also ask for approval of internal 
disbursements in advance. If they do so, they will set the rates for those disbursements and a 
cap on the maximum amount that can be drawn. 

If you have questions about any of these costs, you should ask the external administrator and, if 
necessary, bring it up at a creditors’ or committee meeting. If you are still concerned, you have 
the right to seek the appointment of a reviewing liquidator (refer above). 
 

  

You should first raise any queries or complaints with the external administrator or their firm.  

If this fails to resolve your concerns, including any concerns about their conduct, you can lodge a 
complaint with ARITA at www.arita.com.au or with ASIC at www.asic.gov.au. ARITA is only able 
to deal with complaints in respect of their members. 
 

  

The ARITA website contains the ARITA Code of Professional Practice which is applicable to all 
its members. ARITA also provides general information to assist creditors at 
www.arita.com.au/creditors. 

ASIC includes information on its website which may assist creditors. Go to www.asic.gov.au and 
search for ‘insolvency information sheets’. 

 

 

 

Important note: This information sheet contains a summary of basic information on the topic. It is not a substitute for 
legal advice. Some provisions of the law referred to may have important exceptions or qualifications. This document 
may not contain all of the information about the law or the exceptions and qualifications that are relevant to your 
circumstances. 

Reimbursement of out-of-pocket costs 

Queries and complaints 

More information 

http://www.arita.com.au/
http://www.asic.gov.au/
http://www.arita.com.au/
http://www.arita.com.au/creditors
http://www.asic.gov.au/


 

 
 
 
 
 
 

 
Specific queries should be directed to the external administrator’s office. 
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Information Sheet: Committees of Inspection 

 You have been elected to be, or are considering standing for the role of, a member of a Committee of 

Inspection (COI) in either a liquidation, voluntary administration or deed of company arrangement of a 

company (collectively referred to as an external administration). 

This information sheet is to assist you with understanding your rights and responsibilities as a member of 

a COI. 

What is a COI? 

 

A COI is a small group of creditors elected to represent the interests of creditors in the external 

administration. The COI advises and assists the external administrator and also has the power to 

approve and request certain things – this is discussed in more detail below. 

Membership of the COI is a voluntary, unpaid position. 

 

 

To be eligible to be appointed as a member of a COI, a person must be: 

• A creditor 

• A person holding the power of attorney of a creditor 

• A person authorised in writing by a creditor; or 

• A representative of the Commonwealth where a claim for financial assistance has, or is likely to 

be, made in relation to unpaid employee entitlements. 

If a member of the COI is a company, it can be represented by an individual authorised in writing to act 

on that creditor’s behalf. It also allows the creditor to maintain its representation if a change in the 

individual is required  

A COI usually has between 5 and 7 members, though it can have more, or less, depending on the size of 

the external administration. 

A member of a COI can be appointed by: 

• resolution at a meeting of creditors 

• an employee or a group of employees owed at least 50% of the entitlements owed to employees 

of the company 

• a large creditor or group of creditors that are owed at least 10% of the value of the creditors’ 

claims, 

If an employee or group of employees, or a large creditor or group of creditors, appoints a member to the 

COI, they cannot vote on the general resolution of creditors to appoint members to the COI. Each of 

these groups also have the power to remove their appointed member of the COI and appoint someone 

else. 

What is a COI? 

Who can be elected to a COI? 



 

 

 

AUSTRALIAN RESTRUCTURING INSOLVENCY & TURNAROUND ASSOCIATION PAGE 2 
 

22500 - INFO - COI INFORMATION SHEET V2_0.DOCX Version: September 2020 

 

If you are absent from 5 consecutive meetings of the COI without leave of the COI or you become an 

insolvent under administration, you are removed from the COI. 

 

 

A COI has the following roles: 

• to advise and assist the liquidator, voluntary administrator or deed administrator (collectively 

referred to as the external administrator) 

• to give directions to the external administrator  

• to monitor the conduct of the external administration. 

In respect of directions, the external administrator is only required to have regard to those directions. If 

there is a conflict between the directions of the COI and the creditors, the directions of the creditors 

prevail. If the external administrator chooses not to comply with the directions of the COI, the external 

administrator must document why. 

A COI also has the power to: 

• approve remuneration of the external administrator after the external administrator has provided 

the COI with a Remuneration Approval Report (a detailed report setting out the remuneration for 

undertaking the external administration) 

• approve the use of some of the external administrator’s powers in a liquidation (compromise of 

debts over $100,000 and entering into contracts over 3 months) 

• require the external administrator to convene a meeting of the company’s creditors 

• request information from the external administrator 

• approve the destruction of the books and records of the external administration on the conclusion 

of the external administration 

• with the approval of the external administrator, obtain specialist advice or assistance in relation to 

the conduct of the external administration 

• apply to the Court for the Court to enquire into the external administration. 

An external administrator is not required to convene a meeting of creditors if the request by the COI is 

unreasonable, or provide requested information if the request is unreasonable, not relevant to the 

administration or would cause the external administrator to breach their duties. 

A request to convene a meeting of creditors is unreasonable if: 

• it would substantially prejudice the interests of a creditor or third party 

• there are insufficient funds in the external administration to cover the cost of the request 

• a meeting of creditors dealing with the same matters has already been held or will be held within 

15 business days, or 

• the request is vexatious. 

If a request for a meeting is reasonable, the external administrator must hold a meeting of creditors as 

soon as reasonably practicable. 

  

What are the roles and powers of a COI? 
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A request for information is unreasonable if: 

• it would substantially prejudice the interests of a creditor or third party 

• the information would be subject to legal professional privilege 

• disclosure of the information would be a breach of confidence 

• there are insufficient funds in the external administration to cover the cost of the request 

• the information has been provided or is required to be provided within 20 business days, or 

• the request is vexatious. 

If the request for information is not unreasonable, the external administrator must provide the requested 

information within 5 business days, but the law provides for further time in certain circumstances. 

An external administrator must inform the COI if their meeting or information request is not reasonable 

and the reason why. 

 

 

A COI exercises its powers by passing resolutions at meetings of the COI. To pass a resolution, a 

meeting must be convened and a majority of the members of the COI must be in attendance. 

A meeting is convened by the external administrator by giving notice of the meeting to the members of 

the COI. Meetings of the COI can be convened at short notice. The external administrator must keep 

minutes of the meeting and lodge them with ASIC within one month of the end of the meeting. 

ASIC is entitled to attend any meeting of a COI. 

 

 

A member of a COI must not directly or indirectly derive any profit or advantage from the external 

administration. This includes by purchasing assets of the company or by entering into a transaction with 

the company or a creditor of the company. This prohibition extends to related entities of the member of 

the COI and a large creditor(s) that appoints a member to the COI. 

Creditors, by resolution at a meeting of creditors, can resolve to allow the transaction. The member of 

the COI or the large creditor(s) that appoints a member to the COI is not allowed to vote on the 

resolution. 

Where can you get more information? 

 
The Australian Restructuring Insolvency and Turnaround Association (ARITA) provides information to 
assist creditors with understanding external administrations and insolvency. This information is available 
from ARITA’s website at www.arita.com.au/creditors. 

ASIC provides information sheets on a range of insolvency topics. These information sheets can be 
accessed on ASIC’s website at www.asic.gov.au (search “insolvency information sheets”). 

 

How does the COI exercise its powers? 

What restrictions are there on COI members? 

Where can you get more information? 

For more information, go to www.arita.com.au/creditors.  

Specific queries about the liquidation should be directed to the liquidator’s office. 

http://www.arita.com.au/creditors
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Background 

A. On the Appointment Date, the Deed Administrators were appointed as administrators of the 
Company pursuant to Part 5.3A of the Corporations Act, which appointment continues today. 

B. The Deed Proponent proposed a deed of company arrangement in respect of the Company 
under which the Trust Fund will be made available for creditors of the Company on the terms 
set out in this Deed. 

C. On 12 September 2022, a meeting of creditors of the Company was held pursuant to section 
439A(1) of the Corporations Act at which it was resolved that the Company execute the deed 
of company arrangement proposed by the Deed Proponent, details of which were provided by 
the Deed Administrators to Creditors of the Company pursuant to rule 75-225(3)(b)(vii) of the 
Insolvency Practice Rules, and the terms and conditions of which are substantially in the form 
of this Deed. 

D. The Company, the Deed Administrators, and the Deed Proponent have agreed to execute this 
Deed to give effect to the Section 439C Resolution. 

E. The Deed Administrators have consented to be the Deed Administrators of this Deed and 
such consent is evidenced by execution of this Deed by the Deed Administrators. 

F.  Subject to the terms of this Deed, this Deed binds all Creditors of the Company in accordance 
with section 444D of the Corporations Act and also binds the Company and their Officers and 
Members in accordance with section 444G of the Corporations Act. 

Agreed terms 

1. Definitions and interpretation 

1.1 Defined terms 

In this Deed, unless the subject matter, contents or context otherwise requires, the following 
expressions should have the following meaning: 

Administration Period means the period from the Appointment Date and ending on the 
Commencement Date. 

Administrators means Keith Alexander Crawford and Robert Bruce Smith, of McGrathNicol, 
Level 6, 171 Collins Street, Melbourne VIC 3000, in their capacity as joint administrators of 
the Company and any successor to that office appointed pursuant to the Corporations Act. 

Administrators’ Disbursements means all costs, expenses and disbursements incurred by 
the Administrators in the Administration Period in connection with the administration of the 
Company and implementation of the Deed and the performance of the Administrators’ duties 
including any debts referred to in section 443A of the Corporations Act and including all 
incidental legal costs incurred by the Administrators plus any GST payable on any of the 
foregoing.   

Administrators’ Remuneration means the remuneration of the Administrators incurred 
during the Administration Period, comprising the remuneration payable to the Administrators 
for work performed by them or any of their partners, employees, directors, officers, 
contractors, advisers or delegates with respect to acting as administrators of the Company as 
determined by Division 60 of the Insolvency Practice Schedule during the Administration 
Period. 

Appointment Date means 8 August 2022. 

ASIC means the Australian Securities and Investments Commission.  
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Assets means the following assets of the Company as at the Commencement Date: 

(a) debtors and other realisations available to the Company; 

(b) intellectual property and student referrals; and  

(c) property, plant and equipment; 

(d) but excludes the Student Referral Assets. 

Business Day means a day other than Saturday, Sunday or a public holiday in Victoria, 
Australia. 

Cash Contribution means the sum of $1,700,000.00 payable by the Deed Proponent in 
accordance with clause 5.  

Cash at Bank means any cash held by the Company in its bank accounts as at the 
Commencement Date which includes, for the avoidance of doubt, any Student Referral 
Receivables received by the Company during the Administration Period. 

Claim means a debt payable by, or a claim against, the Company (present or future, certain 
or contingent, ascertained or unascertained, by way of debt or sounding only in damages or 
by way of fine or penalty) being debts or claims which arose before the Appointment Date or 
which arose out of events or circumstances which occurred before the Appointment Date or 
which was due or arising or which may become due or arise as a result of anything done or 
omitted by or on behalf of the Company on or before the Appointment Date, and irrespective 
of whether the debt or claim arose by virtue of contract, tort, at law (including by statute) in 
equity or otherwise, including (without limitation): 

(a)  all actions, claims, suits, causes of action, debt owing (whether then, now, in the 
future or contingently) by, or a claim subsisting against, the Company in favour of a 
person; 

(b) a claim for unliquidated damages in respect of the Proceedings or other proceedings 
not yet finalised. 

Commencement Date means the date on which this Deed is executed by all parties to this 
Deed, and in the event it is executed by parties on different dates, the Commencement Date 
will be the date on which the last party executes. 

Company means The Malka Group Pty Ltd (Administrators Appointed) ACN 111 581 107. 

Completion means completion of the implementation steps in clause 5. 

Completion Date means the date on which the last of the steps to give effect to Completion 
has occurred.  

Corporations Act means the Corporations Act 2001 (Cth). 

Corporations Regulations means the Corporation Regulations 2001 (Cth). 

Court means any court having jurisdiction to hear and determine matters under the 
Corporations Act. 

Creditor means any person that has a Claim against the Company (excluding the Non 
Participating Creditors).  

Deed means this Deed of Company Arrangement, as amended from time to time. 
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Deed Administrators means the Administrators jointly and severally in their capacities as 
joint and several administrators of the Deed and any successor to that office appointed 
pursuant to the Corporations Act. 

Deed Administrators’ Disbursements means all costs, expenses and disbursements 
incurred by the Deed Administrators and their staff during the Deed Period in connection with 
the implementation of the Deed and the performance of the Deed Administrators’ duties under 
the Deed, including all incidental legal costs incurred by the Deed Administrators plus any 
GST payable. 

Deed Administrators' Remuneration means the remuneration of the Deed Administrators 
and their staff or other personnel incurred with respect to their acting as Deed Administrators 
during the Deed Period, plus any GST payable thereon, fixed in accordance with the fee 
resolutions of the Creditors made at the Second Meeting of Creditors or subsequently 
approved in accordance with the Corporations Act. 

Deed Period means the period from the Commencement Date and ending on the 
Termination Date. 

Deed Proponent means Malka Lawrence. 

Director means the director or directors of the Company from time to time, which at the date 
of this deed is Malka Lawrence. 

Eligible Employees means Employees of the Company whose debt or Claim would, in the 
event of a winding up of the Company, be payable in priority to other unsecured debts and 
claims in accordance with sections 556, 560 or 561 of the Corporations Act. 

Employee means a person:  

(a)  who has been or is an employee of the Company, whether remunerated by salary, 
wages, commission or otherwise; and  

(b) whose employment by the Company commenced before the Appointment Date. 

Employee Entitlements means employee entitlements accrued by Eligible Employees of the 
Company as at the Appointment Date as determined by the Deed Administrators. 

Enforcement Process has the meaning given in the Corporations Act. 

Excluded Claim means any: 

(a) Insured Claim; 

(b) Claim from a Non-Participating Creditor; and 

(c) Claim (as that term is defined, but for the exception of Excluded Claim) in respect of 
which the Creditor has notified the Administrators or Deed Administrators in writing 
that they agree not to participate in distributions in the Trust Fund. 

Excluded Creditor means a Creditor in respect of an Excluded Claim. 

Fund Amount means the Cash Contribution and the Cash at Bank. 

GST has the meaning given to that term in the GST Act. 

GST Act means the A New Tax System (Goods and Services Tax) Act 1999 (Cth). 

GST Refund Amount has the meaning given to that term in clause 5.6. 
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Insolvency Practice Rules means the Insolvency Practice Rules (Corporations) 2016 (Cth). 

Insolvency Practice Schedule means Schedule 2 (the Insolvency Practice Schedule) to the 
Corporations Act. 

Insured Claim means a Claim which a Creditor has against the Company, which would have 
been entitled to priority in a liquidation of the Company under section 562 of the Corporations 
Act, where: 

(a) the Claim is otherwise not an Excluded Claim; 

(b) that Company is insured against the Claim under a contract of insurance (not being a 
contract of reinsurance) entered into before the Appointment Date; and 

(c) an amount in respect of that Claim would be payable by the insurer to the Company 
under the contract of insurance, 

but only to the extent of such part of the Claim as would be discharged by payment from the 
insurer and provided that the Creditor complies with the requirements of clause 14 in 
connection with such claim. 

Non Participating Creditors means Malka Lawrence and any creditors of the company over 
which she has control in the manner described in section 910B of the Corporations Act.  

PPSA means the Personal Property Securities Act 2009 (Cth). 

Prescribed Provisions means the prescribed provisions set out in Schedule 8A to the 
Regulations and referred to in Regulation 5.3A.06 and section 444A(5) of the Corporations 
Act.  

Second Meeting of Creditors means the meeting of Creditors pursuant to Section 439A of 
the Corporations Act.  

Section 439C Resolution means the resolution passed at the Second Meeting of Creditors, 
as referred to in recital C of the Background. 

Secured Creditor means any Creditor holding a valid Security Interest over any property of 
the Company arising by any means.  

Security Interest means any mortgage, lien, hypothecation, charge (whether fixed or 
floating), bill of sale, caveat, pledge, claim, trust arrangement, preferential right, right of set-
off, title retention or other form of security interest, and includes any 'security interest' as 
defined in the PPSA. 

Security Release Documents means any agreements entered into by a Secured Creditor, 
the Company and any third parties (if applicable) under which any Security Interest held by 
the Secured Creditor is released for the benefit of the Company.  

Shares means the shares held by the Deed Proponent in the Company. 

Share Sale Agreement means a share sale agreement executed between the Deed 
Proponent and a third party in relation to the sale of all of the shares on issue in the 
Company.   

Student Referral Assets means: 

(a) the Student Referral Receivables; and 
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(b) each contract between the Company and a third party in connection with the Student 
Referral Receivables which is specified in writing to be a “Student Referral Asset” by 
the Administrators prior to the Commencement Date,  

and all the Company's rights, title and interests in the assets described in paragraphs (a) and 
(b). 

Student Referral Receivables means any referral fees or other income arising as a 
consequence of arrangements entered into by the Administrators during the Administration 
Period with third parties under which the Company’s students would be transferred to another 
provider of services similar to those provided by the Company.  

Subordinated Claim means a Claim which is a 'subordinate claim' as defined in 
section 563A(2) of the Corporations Act (as if references to 'a company' were references to 'a 
Deed Company'), except to the extent that that Claim is also an Insured Claim (in which case, 
for the purposes of this Deed and only to the extent that the Creditor is able to obtain payment 
from an insurer in accordance with clause 14 of this Deed, the Claim will be treated as an 
Insured Claim). 

Subordinated Creditor means a Creditor in respect of and to the extent of that Creditor's 
Subordinated Claim. 

Sunset Date means 60 days after the date of the Second Creditors Meeting. 

Superannuation Contribution means a contribution payable by the Company to a fund or 
scheme for the purposes of making provision for, or obtaining, superannuation benefits for an 
Employee, or for dependents of such an Employee.  

Superannuation Guarantee Charge means a charge imposed by the Superannuation 
Guarantee Charge Act 1992 (Cth). 

Termination Date means the date upon which the Deed is either effectuated or terminated in 
accordance with its terms. 

Trust means the creditors' trust established under the Trust Deed to be known as the "The 
Malka Group Creditors’ Trust". 

Trust Creditors means all Creditors (other than Excluded Creditors and Subordinated 
Creditors) and includes: 

(a) a Claim of an Eligible Employee; and 

(b) the Trustees, Administrators and Deed Administrators. 

Trust Creditor’s Claim means a Claim of a Trust Creditor.   

Trust Deed means the trust deed to be executed substantially in the form annexed to this 
Deed as Annexure A. 

Trust Fund means the assets held by the Trustees of the Trust. 

Trustees means Keith Alexander Crawford and Robert Bruce Smith or such other person 
appointed as the trustees of the Trust pursuant to the Trust Deed. 

Trustees’ Disbursements means all costs, expenses and disbursements incurred by the 
Trustees and their staff in connection with the implementation of the Trust Deed and the 
performance of the Trustees’ duties under the Trust Deed, including all incidental legal costs 
incurred by the Trustees plus any GST payable. 
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Trustees’ Remuneration means the remuneration incurred by the Trustees and their staff or 
other personnel with respect to acting as Trustees, plus any GST payable thereon. 

1.2 Interpretation 

In this Deed except where the context or subject matter otherwise indicates or requires: 

(a) any reference to the background, or any schedule, attachment or exhibit, is a 
reference to that thing which is part of this document; 

(b) in calculating any period of time commencing from a particular day, the period 
commences on the following day and the following day counts as part of that period; 

(c) where an expression, word or phrase is given a particular meaning, then other parts 
of speech based on that expression, word or phrase and other grammatical forms of 
that expression, word or phrase, have corresponding meanings; 

(d) the rule of interpretation which sometimes requires that a document be interpreted to 
the disadvantage of the party which put the document forward, does not apply; 

(e) a reference to this document or any other agreement, arrangement or document, 
includes any variation, novation, supplementation or replacement of them; 

(f) where an expression is defined anywhere in this document, it has the same meaning 
throughout; 

(g) a reference to any gender includes all genders; 

(h) headings are for convenience of reference only and do not affect interpretation; 

(i) a mention of anything after include, includes or including, does not limit what else 
might be included; 

(j) if an example is given of anything, including an example of a right, obligation or 
concept, the example does not limit the scope of that thing; 

(k) a reference to any legislation or legislative provision includes any statutory 
modification or re-enactment of, or legislative provision substituted for, and also any 
subordinate legislation issued under, that legislation or legislative provision; 

(l) a reference to dollars or $ is to an amount in Australian currency; 

(m) the singular includes the plural and vice versa; 

(n) a reference to any party to this document or to any other document or arrangement, 
includes that party’s legal personal representatives, substitutes (including, without 
limitation, any person taking by novation), successors and permitted assigns; 

(o) a reference to a person includes a body corporate, partnership, joint venture, 
incorporated or unincorporated association, authority, state, government, or 
government or quasi-government body; 

(p) a reference to anything (including any amount) is a reference to the whole or any part 
of it (except that nothing in this provision excuses a party from performing the whole 
of an obligation just because they have performed part of the obligation); 

(q) an agreement, undertaking, representation or warranty by or in favour of two or more 
persons, binds or is for the benefit of all of them jointly and each of them individually; 
and 
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(r) if doubt arises as to the meaning of any term in this Deed, the meaning ascribed to 
that term in the Corporations Act or the Regulations as at the date of this Deed is to 
apply. 

2. Prescribed provisions 

2.1 Prescribed provisions 

The Prescribed Provisions are expressly excluded from this Deed, except to the extent they are 
expressly included.  For the avoidance of doubt, s 553B of the Act does not apply in relation to 
Claims made under this Deed or the Trust Deed. 

2.2 Required provisions 

To the extent that the Corporations Act requires any provision to be included in this Deed which 
is not expressly included in this Deed, such provision will be deemed to be included in this 
Deed, and all persons bound by this Deed agree to sign all documents and do all things 
necessary to include such a provision in this Deed, the costs of which will be borne by the 
Company. 

2.3 Purpose and objects of this Deed 

The purposes and objects of this Deed are: 

(a) to provide for the business, property and affairs of the Company to be administered in 
a way that results in a better return for Creditors than would result from an immediate 
winding up of the Company and to maximise the chances of the Company, or as 
much as possible of its business, continuing in existence; and 

(b) to provide the Deed Proponent with an opportunity to seek to sell the shares on issue 
in the Company to a third party who may continue to trade the Company’s business 
following Effectuation.  

3. Conditions Precedent  

3.1 Conditions 

The performance of all obligations under this Deed (save for this clause) is subject to the 
fulfilment of the following conditions: 

(a) the execution of a Trust Deed in substantially the form annexed to this Deed as 
Annexure A, to be held in escrow pending release in accordance with clause 5;  

(b) execution of this Deed by all parties to it; and 

(c) on or before the date 31 days after the Commencement Date: 

(i) a Share Sale Agreement is entered into on terms acceptable to the Deed 
Proponent in her sole discretion; or  

(ii) the Deed Proponent waives this condition by notice in writing to the Deed 
Administrators.  

3.2 Obligation to satisfy Conditions Precedent 

(a) To the extent that it is within the control of a party to this Deed, that party must ensure 
that the Conditions Precedent are satisfied, save for clause 3.1(c)(i) which is at the 
sole discretion of the Deed Proponent. 

(b) No party may take any action that will or is likely to hinder or prevent the satisfaction 
of the Conditions Precedent in clause 3.1Error! Reference source not found., 
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except to the extent that such action is required to be done or procured pursuant to, 
or is otherwise permitted by, this Deed or is required by law and subject to the Deed 
Administrators' fiduciary obligations and statutory duties.  

4. Commencement and Continuation of this Deed 

4.1 Commencement of Deed 

Subject to clause 3, this Deed will commence upon execution of this Deed by all of the 
parties.  

4.2 Continuation of Deed 

This Deed continues in operation unless terminated pursuant to any clauses of this Deed or 
by order of the Court. 

5. Implementation and Completion  

5.1 Implementation 

The parties must take the steps specified in this clause 5 before the Sunset Date. 

5.2 Implementation steps 

(a) Subject to clause 5.2(b), in this clause 5: 

(i) all transactions, transfers, releases, repayments, payments and dealings 
effected by the Steps are irrevocable and unconditional;  

(ii) anything (including a release and repayment) occurring under a Step will be 
effective even if anything expressed to be consideration for it were not valid or 
effective, or a Step that is to occur after that Step is not completed; and 

(iii) each party releasing a Claim, obligation or liability agrees that it will not make 
a Claim in respect of it. 

(b) Clause 5.2(a) will not apply if clause 5.3(b) applies. 

(c) Completion will occur in accordance with the terms set out below.  The implementation 
steps (each a Step) occur at the times specified in the Steps and must take place in 
the following order.  Except where specified, a Step does not begin until the preceding 
Steps have been completed.  The Deed Administrators and Deed Proponent may make 
changes to the Steps (and the order of the Steps) by agreement in writing.   

(i) (Step One – Creditors’ Trust Deed):  Executed counterparts for the Creditors’ 
Trust Deed are released from escrow such that the Creditors’ Trust Deed takes 
effect in accordance with its terms.  

(ii) (Step Two – Cash Contribution): Immediately following the completion of 
Step One: 

(A) any Cash at Bank held in any account controlled by the Deed 
Administrators is to be applied in accordance with 5.2(c)(ii)(C) . 

(B) The Deed Proponent must effect, or procure, the payment of the Cash 
Contribution to the Deed Administrators into one or more of the Deed 
Administrators’ Accounts nominated by the Deed Administrators. 

(C) The Deed Administrators must pay any outstanding Administrators’ 
Remuneration, the Administrators’ Disbursements, the Deed 
Administrators’ Remuneration, the Deed Administrators’ 
Disbursements.  

(D) The Deed Administrators must pay the balance of the Fund Amount  
(including the Cash Contribution received pursuant to clause 
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5.2(c)(ii)(B) after payment of the costs set out in paragraph (C) 
above, to the Trustees to comprise and be administrated under the 
Trust as the Trust Fund. 

(iii) (Step Three – Release of Claims): Immediately following the completion of 
Step Two, the releases in clause 16.4 take effect.  

(iv) (Step Four – Student Referral Assets): Immediately following the completion 
of Step Three, the Deed Administrators must transfer and novate the Student 
Referral Assets on an unencumbered basis to the Trustees to comprise and 
be administered under the trust as part of the Trust Fund.  

(v) (Step Five – Effectuation): Immediately following Step Three, the Deed 
Administrators must sign a certificate certifying for the benefit of the Company 
and Deed Proponent that this Deed has been effectuated. 

5.3 Implementation steps to be simultaneous  

(a) The actions to take place as contemplated by clause 5.2 are interdependent and must 
take place, as close in time to each other as possible. 

(b) If any of the Steps in clause 5.2 are not completed the parties must take such actions 
and steps as are necessary to put each of the parties in the same position as if none 
of the Steps in clause 5.2 had occurred. 

5.4 Completion register 

The Deed Administrators will cause a register to be kept noting the date and time of completion 
of the Steps, and such register will be conclusive evidence (for the purposes of this Deed) that, 
in relation to a Step, it was completed at the time specified in the register. 

5.5 Security Release Documents 

The parties acknowledge and agree that further Security Release Documents may be 
provided following Completion in accordance with the terms of the Release Documents. 

5.6 Condition Subsequent 

To the extent the Company receives (or the Deed Administrators receive) any refund of GST 
in respect of a period prior to Effectuation (GST Refund Amount): 

(a) the Company must pay the GST Refund Amount received by or on behalf of the 
Company to the Trustees to comprise and be administrated under the Trust as part of 
the Trust Fund; 

(b) the Deed Administrators must pay the GST Refund Amount received by the Deed 
Administrators to the Trustees to comprise and be administrated under the Trust as 
part of the Trust Fund. 

6. Deed Administrators 

6.1 Deed Administrators to administer Deed 

The Administrators consent to be appointed as Deed Administrators of this Deed, without 
prejudice to any rights which may have arisen by virtue of their appointment, if at all, as 
Administrators of the Company. 

6.2 Role 

This Deed will be administered by the Deed Administrators who have the powers, functions 
and duties conferred on the Deed Administrators by this Deed and the Corporations Act. 
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6.3 Joint and several appointment  

The rights, powers and privileges of the Deed Administrators may be exercised by one or 
more of them jointly and each of them severally. 

6.4 Deed Administrators are agents   

In exercising the powers conferred by this Deed and carrying out the duties arising under this 
Deed, the Deed Administrators act as agent for and on behalf of the Company. 

6.5 Management 

(a) The Deed Administrators will retain day to day management and control of the 
Company until the Termination Date to the exclusion of the Directors of the Company. 

(b) Until Completion or the earlier termination of this Deed, the Deed Administrators must 
not dispose of any asset other than in the ordinary course of business provided that 
nothing in this clause will require the Deed Administrators to incur any expense or 
liability unless they are satisfied that they will be adequately indemnified under 
clause [insert] in respect of that expense or liability. 

6.6 Powers of the Deed Administrators 

During the operation of this Deed, the Deed Administrators will: 

(a) be responsible for the supervision and administration of this Deed; 

(b) have the rights, powers, privileges, authorities and discretions conferred by the 
Company’s constitution or otherwise by law on its Directors;  

(c) have all of the powers set out in clause 2 of the Prescribed Provisions  

(d) not be responsible for any statutory obligations that may continue to be imposed on 
the directors of the Company during the operation of this Deed; and 

(e) have the power to execute the Trust Deed for and on behalf of the Company and to 
transfer the Trust Fund to the Trustees to be held and dealt with in accordance with 
the Trust Deed. 

6.7 Limitation of Deed Administrators’ Liability and Indemnity 

(a) Subject to the Corporations Act and to the maximum extent permitted by law, in the 
performance or exercise, or purported performance or exercise of the Deed 
Administrators’ functions, powers and duties under this Deed, except in the case of 
fraud, unlawful conduct or conduct wilfully contrary to the terms of this Deed, the 
Deed Administrators will not be personally liable for: 

(i) any debt, liability or other obligation which the Deed Administrators may incur 
on behalf of the Company pursuant to this Deed; 

(ii) any loss or damage caused by any act, default or omission by the Deed 
Administrators or on behalf of the Deed Administrators in the performance of 
the Deed Administrators’ powers, functions and duties under this Deed; or 

(iii) any debt payable or liabilities incurred by the Company after the 
Commencement Date including any amounts payable by the Deed 
Administrators for services rendered, goods bought or property hired, leased, 
used or occupied by or on behalf of the Company. 
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(b) Subject to the Corporations Act and to the extent permitted by law, in the performance 
or exercise, or purported performance or exercise of any of the Administrators’ 
functions, powers and duties in the Administration Period, except in the case of fraud 
or unlawful conduct, the Deed Administrators will not be personally liable for: 

(i) any debt, liability or other obligation which the Administrators may incur on 
behalf of the Company in relation to the administration of the Company; or 

(ii) any loss or damage caused by any act, default or omission by the 
Administrators or on behalf of the Administrators in the performance of the 
Administrators' powers, functions and duties. 

6.8 Resignation of Deed Administrators  

Any Deed Administrator may resign at any time by giving not less than 14 days' prior written 
notice to the Company unless that resignation would result in there being no remaining Deed 
Administrator in which event the Deed Administrator must: 

(a) convene meetings of Creditors of each of the Company for the purpose of nominating 
a replacement deed administrator; 

(b) assign to a replacement deed administrator nominated by the Creditors the Deed 
Administrators' rights, title and benefit under this Deed; 

(c) do all things necessary to effect the assignment referred to in clause 6.8(b). 

6.9 No representation and warranty 

The Deed Administrators make no warranty or representation regarding any Asset of the 
Company or any share of the Company, and the Deed Proponent acknowledges that it has not 
relied (and no third party may rely) on any warrant or representation in relation to the Assets of 
the Company, or any share in the Company. 

7. Remuneration, Disbursements and Indemnity 

7.1 Remuneration and Disbursements  

(a) The Administrators and Deed Administrators are respectively entitled to the 
Administrators’ Remuneration, the Administrators’ Disbursements, the Deed 
Administrators’ Remuneration, the Deed Administrators’ Disbursements on the basis 
of the time spent by themselves or any of their partners, employees, directors, 
officers, contractors, advisers, authorised agents or delegates in the performance of 
services in connection with or in relation to the administration of the Company under 
Part 5.3A of the Corporations Act and this Deed, and such time will be charged at the 
Administrators’ and the Deed Administrators’ standard rates, from time to time, for 
work of that nature, subject to clause 7.1(c) of this Deed. 

(b) The Trustees shall be entitled to the Trustees Remuneration and the Trustees 
Disbursements which will be payable in accordance with the Trust Deed.  

(c) Despite clause 7.1(a) and any other provision of this Deed, the Administrators 
Remuneration and the Deed Administrators Remuneration will not exceed the 
following amounts: 

(i) Administrators’ Remuneration: $380,000.00;  

(ii) Deed Administrators’ Remuneration: $100,000.00.   
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7.2 Administrators’ and Deed Administrators’ Indemnity  

The Administrators and Deed Administrators (whether or not they are still acting in either 
capacity) are entitled to be indemnified by the Company until the Termination Date, and after 
the Termination Date from the Trust Fund, for: 

(a) all debts, liabilities, actions, suits, proceedings, accounts, claims, damages, awards 
and judgments whatsoever arising out of or in any way connected to the 
administration of the Company or their role as Administrators and incurred or 
sustained in good faith and without wilful misconduct; 

(b) any amount which the Administrators are, or would but for the transactions 
contemplated by this Deed be, entitled to be indemnified out of the assets of the 
Company, for, in accordance with the Corporations Act, at law or in equity, including 
any amounts payable pursuant to section 443A, section 443B or section 443BA of the 
Corporations Act; 

(c) any debts, liabilities, damages, losses and remuneration to which the statutory 
indemnity under section 443D of the Corporations Act applies; 

(d) any amount for which the Administrators or Deed Administrators are entitled to 
exercise a lien at law or in equity on the property of the Company; 

(e) the Administrators’ Remuneration, the Administrators’ Disbursements, the Deed 
Administrators’ Remuneration and the Deed Administrators’ Disbursements in 
accordance with clause 7.1 of this Deed; and  

(f) all debts, liabilities, actions, suits, proceedings, accounts, claims, damages, awards 
and judgments arising out of or in the course of the Deed and incurred or sustained in 
good faith and without negligence. 

7.3 Continuing indemnity  

The indemnity in this Deed is a continuing indemnity and will endure notwithstanding the 
removal of the Deed Administrators and the appointment of new Deed Administrators or the 
termination of the Deed for any reason whatsoever.   

7.4 Indemnity not to be affected or prejudiced   

The indemnity under clause 7.2 and 7.3 will not:  

(a) be affected, limited or prejudiced in any way by any irregularity, defect or invalidity in 
the appointment of the Deed Administrators and extends to all actions, suits, 
proceedings, accounts, liabilities, claims and demands arising in any way out of any 
defect in the appointment of the Deed Administrators, the approval and execution of 
this Deed or otherwise; or 

(b) affect or prejudice all or any rights that the Deed Administrators may have against the 
Company or any other person to be indemnified against the costs, charges, expenses 
and liabilities incurred by the Deed Administrators of or incidental to the exercise or 
performance of any of the powers or authorities conferred on the Deed Administrators 
by this Deed or otherwise. 

7.5 Deed Administrators’ lien  

To secure the rights of indemnity under clause 7.2, the Administrators and Deed 
Administrators have a lien over the assets of the Company until the Termination Date and 
otherwise over the assets of the Trust Fund. 
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7.6 Priority  

The Deed Administrators’ right of indemnity under clause 7.2 and their lien under clause 7.5 
have priority over the claims of all Creditors and Trust Creditors. 

8. Reporting  

Except as required by law, the Deed Administrators are not required to report to Creditors. 
However, the Deed Administrators may, in their absolute discretion, report to Creditors during 
the Deed Period at such times as the Deed Administrators consider appropriate and on 
matters which the Deed Administrators consider ought to be brought to the attention of the 
Creditors. 

9. Trust Fund for Trust Creditors 

The Trust Fund for Trust Creditors will be created in accordance with clause 5.2(c)(ii)(C).  

9.1 Establishment of Trust Fund 

 The Deed Administrators must consent to their appointment as trustees of the Trust and take 
steps in accordance with the Trust Deed to ascertain, establish and administer the Trust Fund 
for the benefit of the Trust Creditors. 

9.2 Trust Creditors 

Trust Creditors may prove their Claims against the Company arising prior to the Appointment 
Date against the Trust Fund in accordance with the Trust Deed. 

10. Control, Directors and other Officers 

10.1 Control 

During the Deed Period, unless authorised in writing by the Deed Administrators, the 
Directors and Officers of the Company cannot perform or exercise, and must not purport to 
perform or exercise, a function or power as an Officer of the Company.     

10.2 Directors and other Officers to assist  

Without limitation, the Director and any other officer of the Company must: 

(a) attend on the Deed Administrators and the Trustees whenever requested to do so; 

(b) give the Deed Administrators and the Trustees all information known to the Director or 
officer about the Company's business, property, affairs and financial circumstances 
whenever requested to do so; 

(c) do whatever the Deed Administrators and the Trustees require the Director or officer 
to do; and 

(c) co-operate with and assist the Deed Administrators in the performance by the Deed 
Administrators of their obligations under this Deed;  

(d) carry out and perform such operations, functions, powers and other matters as may be 
delegated to them by the Deed Administrators; and 

(d) use best endeavours to ensure that any obligations arising in this Deed are satisfied, 

in each case as the Deed Administrators reasonably require to assist the Deed Administrators 
in administering this Deed or to fulfil the arrangements effected by this Deed. 
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10.3 Effect of this Deed on Members 

Until this Deed is terminated, any Member of the Company and any Creditor holding any 
Security Interest over any shares in the Company (including the Shares) must not without the 
consent of the Deed Administrators transfer or deal with any shares in the Company (including 
the Shares) or exercise shareholder rights over any shares in the Company (including the 
Shares) in a way that is contrary to this Deed or the object of this Deed. 

10.4 Director’s and Officers’ statutory duties remain  

Notwithstanding the execution of this Deed and its provisions, the Director and officers will not 
be relieved of their statutory duties which arise as a result of their office. 

11. Non Participating Creditors  

11.1 Non-participation in the Trust Fund 

The Non Participating Creditors must not participate in the distribution of funds from the Trust 
Fund or make any claim or take any action whatsoever (including the lodgement of any proof 
of debt other than to obtain voting rights as contemplated by clause 11.2) against the Trust 
Fund, the Company, the Administrators and/or the Deed Administrators and/or the Trustees in 
relation to, arising out of or in connection with any Claim. 

11.2 Voting rights and proving in liquidation 

(a) Notwithstanding clause 11.1, until effectuation of this Deed in accordance with clause 
15.1, the Non Participating Creditors are entitled to their ordinary rights to vote at any 
meeting of creditors of the Company (including any meeting convened by the Deed 
Administrators of this Deed) for the value for which they are admitted to vote at any 
such meeting of creditors but for this Deed. 

(b) Nothing in this Deed prevents, limits or otherwise prejudices the rights of the Non 
Participating Creditors to prove against the Company in any subsequent liquidation of 
the Company in the event that this Deed is not effectuated in accordance with clause 
15.1.  

12. Secured Creditors 

(a) Nothing in this Deed prevents the Secured Creditors from realising or otherwise 
dealing with a Security Interest, except so far as this Deed so provides in relation to a 
Secured Creditor who voted in favour of the Section 439C Resolution, or the court 
orders under section 444F(2) of the Corporations Act or the Secured Creditor 
otherwise agrees to compromise its Claim. 

(b) Each Secured Creditor who voted in favour of the Section 439C Resolution will be 
subject to the restrictions in clause 16.3 and must not do anything to permit, procure 
or facilitate any security trustee for that Secured Creditor (to the extent that one 
exists) to do anything inconsistent with the restrictions in clause 16.3. 

(c) The restrictions in clause 16.3, will cease to apply to a Secured Creditor who voted in 
favour of the Section 439C Resolution on the termination of this Deed.  

13. Creditors 

13.1 Persons bound 

Without limiting sections 444D and 444G of the Corporations Act, this Deed binds: 

(a) the Company and its directors and officers; 
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(b) the Deed Administrators; 

(c) each Creditor;  

(d) each member of the Company; 

(e) subject to clause 12,  any Secured Creditor who voted in favour of it at the Second 
Meeting of Creditors. 

13.2 No Limitation 

Nothing in this Deed limits the rights in law or equity of the Deed Administrators to: 

(a) make an application under section 444F of the Corporations Act; or 

(b) apply for orders or directions pursuant to the Corporations Act (including, without 
limitation, section 447A(1) of the Corporations Act or section 90-15 of the Insolvency 
Practice Schedule). 

13.3 Eligible Employees  

(a) For the purposes of section 444DA of the Corporations Act, any claim of an Eligible 
Employee will be entitled to receive payment from the Trust Fund and will be paid with 
the same level of priority as if the Trust Fund was property of the Company and the 
Company was being wound up under the Corporations Act and the relevant date 
under section 556 was the Appointment Date.   

(b) Until Completion, any Eligible Employee will retain a priority in respect of the assets of 
the Company under the Deed Administrators’ control, and thereafter, in respect of the 
assets of the Trust Fund at least equal to that they would have been entitled to if the 
property of the Company had been applied in accordance with sections 556, 560 and 
561 of the Corporations Act. 

(c) For the purposes of section 444DB of the Corporations Act, the Deed Administrators 
(in their capacity as Trustees) must determine that a debt (or part thereof) by way of 
Superannuation Contribution (Superannuation Debt) is not admissible to proof as a 
Trust Creditor Claim if: 

(i) that debt (or that part of the debt) by way of Superannuation Guarantee 
Charge: 

(A) has been paid; or 

(B) is, or is to be, admissible against the Company; and 

(ii) the Deed Administrators are satisfied that the Superannuation Guarantee 
Charge is attributable to the Superannuation Debt. 

(e) If the Deed Administrators make a determination in accordance with clause 13.3(c), the 
Superannuation Debt is to be treated as extinguished as against the Company. 

14. Insured Claims   

14.1 Rights of Creditors who have Claims covered by insurance 

If insurance is held by or on behalf of the Company in respect of an Insured Claim: 

(a) the Creditor may, in relation to its Insured Claim and notwithstanding that Completion 
has occurred, take action to recover the amount due in respect of the Claim against 
the Company, but such action must not exceed what is necessary to obtain payment 
from the insurer; 

http://anzlaw.thomsonreuters.com/Link/Document/FullText?refType=U7&docFamilyGuid=Ib61ebc484b8211e9ba47b982d234a9a6&pubNum=1100190&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&contextData=(sc.Search)&comp=plcau
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(b) to the extent that the Creditor is able, by settlement, arbitral award or judgment, to 
obtain payment from the insurer on account of the Insured Claim, the Creditor may 
retain that amount in full satisfaction of its Claim; 

(c) the Company is not required to provide assistance to a Creditor in relation to a Claim 
under this clause or take action in response to enforcement action taken by a Creditor 
in accordance with this clause; 

(d) where a Creditor intends to take enforcement action in relation to a Claim under this 
clause: 

(i) the Creditor must, prior to taking an enforcement action in relation to the Claim, 
provide the Company with an indemnity in the form of Schedule 4 
(Creditor Indemnity) prior to, and during, any enforcement action in relation 
to the Claim; 

(ii) if requested by the Company, provide the Company with evidence, to the 
reasonable satisfaction of the Company, that the Creditor will be (and will 
continue to be) in a financial position, or have access to sufficient funds, to 
enable it to satisfy the Creditor Indemnity; and 

(iii) the Company may plead this Deed as a bar to any enforcement action taken 
by a Creditor in relation to the Claim in circumstances where the Creditor has 
not, prior to commencing that enforcement action, given the Creditor Indemnity 
referred to in clause 14.1(d)(i) to the Company. 

14.2 Release of Insured Claims where payment not obtained from insurer 

To the extent that the Creditor is unable to seek or obtain payment of its Insured Claim from 
the insurer (including, without limitation, by reason of any excess or deductible applicable to 
the insurance policy, or failure by the Company to take action) this Deed operates as a complete 
release and bar to that part of the Creditor's Claim which has not been met by the insurer. 

15. Effectuation 

15.1 Effectuation of Deed 

This Deed must be effectuated by the Deed Administrators as soon as reasonably practicable 
after all payments referred to in clause 5 have been made.   

16. Release and discharge of Claims  

16.1 Release on effectuation 

Upon effectuation of this Deed and subject to clause 9 all Claims of all Creditors against the 
Company are forever released, discharged and extinguished (to the extent they have not 
already been so release, discharged and extinguished). 

16.2 Creditors to accept entitlements 

Creditors must accept their entitlements under this Deed and the Trust Deed in full 
satisfaction and complete discharge of all Claims which they have or claim to have against the 
Company as at the Appointment Date and each Creditor will, if called upon to do so, execute 
and deliver to the Deed Administrators or the Company such forms of release of any such 
claim as the Deed Administrators or the Company require. 

16.3 Bar to Creditors’ claims 

While this Deed remains in force, no Creditor, in relation to that Creditor’s Claim, or Officer or 
Member, may: 

(a) make or concur in an application for an order to wind up the Company; 
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(a) proceed with such an application made before this Deed became binding on such 
person; 

(b) begin, revive or continue or take any further steps in any action, suit, mediation or 
proceeding against the Company or in relation to any of its property;  

(c) begin, revive or continue or take any further steps in respect of any Enforcement 
Process in relation to the Company's property; 

(d) commence, continue or take any additional step in any arbitration against the 
Company or to which the Company is a party; 

(e) exercise any right of set-off or defence, cross-claim or cross action to which that 
Creditor would not have been entitled had the Company been wound up on the 
Appointment Date; 

(f) take any action whatsoever to seek to recover any part of its Claim from the 
Company; or 

(g) otherwise enforce any right it may have or acquire against the Company, 

except, in the case only of clauses 16.3(c) and 16.3(d), with the leave of a Court and in 
accordance with such terms (if any) as a Court imposes.  For the purposes of this clause 16.3, 
property includes property used or occupied by, or in the possession of, the Company. 

16.4 Release and discharge of Claims 

Immediately upon and with effect from the completion of Step Two and subject to clause 16.7 
the Claims of all Creditors (except for Insured Claims) will be fully released and discharged.   

16.5 Execution of all necessary documents 

Each Creditor must, if required by the Deed Administrators, execute and deliver to the Deed 
Administrators such form of acknowledgement or release of any Claim as reflects the release 
and discharge of that Claim pursuant to clause 16.4. 

16.6 Bar to Creditors' Claims 

Subject to section 444D of the Corporations Act this Deed may be pleaded by the Company or 
the Deed Administrators against any Creditor as an absolute bar and defence to any Claim to 
the extent that the Company's liability has been released and discharged in relation to that 
Claim pursuant to clause 16.4. 

16.7 Conversion of Claims 

The Deed Administrators and the Creditors agree that, upon all Claims being released pursuant 
to clause 16.4, each Trust Creditor who had a Claim, will be entitled to make a claim against 
the Trust Fund, which is equal in amount to their released Claim.   

16.8 Excluded Creditors 

The Excluded Creditors are not entitled to participate in or receive any distribution from and will 
not prove to recover any Excluded Claim for the purposes of, or in relation to, the Trust Fund.  

16.9 Subordinated Creditors 

The Subordinated Creditors are not entitled to participate in or receive any distribution from and 

will not prove to recover any Claim for the purposes of, or in relation to, to the Trust Fund. 

16.10 Claims against Directors and Officers 

(a) At Completion, the Company and each Member of the Company irrevocably and 
unconditionally releases and forever discharges the former and current Directors and 
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Officers of the Company from all and any claims which the Company or Member has 
or but for the execution of this Deed may have had against the Director or Officer in 
relation to anything the Director or Officer did in their capacity as such (other than any 
claim that is required to be maintained in order for an Insured Claim to be made).  

(b) This Deed may be pleaded by a Director or Officer against the Company or Member 
as an absolute bar and defence to any claim to the extent that the Director or Officer’s 
liability has been released and discharged in relation to that claim pursuant to 
clause 16.10(a). 

16.11 Claims by Company against Deed Administrators 

(a) At Completion, the Company irrevocably and unconditionally releases and forever 
discharges the Deed Administrators from all and any claims which the Company has 
or but for this clause may have had against the Deed Administrators in relation to 
anything the Deed Administrators did in their capacity as such, including any tax liability 
arising from the transfer of the Shares or any other transaction entered into pursuant 
to this Deed. 

(b) This Deed may be pleaded by the Deed Administrators against the Company as an 
absolute bar and defence to any claim to the extent that the Deed Administrators’ 
liability has been released and discharged in relation to that claim pursuant to 
clause 16.11(a).  

16.12 Discounting and interest 

(a) Section 554B of the Corporations Act and regulation 5.6.44 of the Corporations 
Regulations are incorporated into this DOCA and into the Trust Deed. 

(b) No interest will be payable in respect of any Claim admitted by the Deed Administrators. 

16.13 Conversion of Claims  

The Deed Administrators and the Creditors agree that, upon all Claims being released 
pursuant to clause 16.1, each Trust Creditor who had a Claim, will be entitled to make a claim 
against the Trust Fund, which is equal in amount to their released Claim.  

17. Termination of this Deed 

17.1 Termination on effectuation of Deed 

This Deed will terminate on effectuation of the Deed in accordance with clause 15.1.  

17.2 Termination other than on effectuation of Deed 

This Deed automatically terminates upon the happening of any one of the following events: 

(a) the Court makes an order terminating the Deed under section 445D of the 
Corporations Act; or 

(b) the creditors of the Company pass a resolution terminating this Deed in accordance 
with sections 445C(b) or 445CA of the Corporations Act at a meeting convened under 
the provisions of Division 75 of the Insolvency Practice Schedule and Division 75 of 
the Insolvency Practice Rules, by notice setting out the proposed resolution; or 

(c) the parties do not achieve Completion in accordance with this Deed by the Sunset 
Date.  

17.3 Consequences of termination on effectuation of Deed 

When this Deed terminates pursuant to clause 17.1: 
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(a) the powers, functions, duties, obligations and responsibilities of the Deed 
Administrators under this Deed will end; and 

(b) the Deed Administrators will be released and discharged from the office of Deed 
Administrators of this Deed and from all further obligations, duties and responsibilities 
imposed upon the Deed Administrators by virtue of their appointment under this 
Deed. 

17.4 Consequences on termination other than effectuation of Deed 

When this Deed terminates pursuant to clause 17.2, the Deed Administrators may do any of 
the following: 

(a) determine that the Company will be taken to have passed special resolutions under 
section 491 of the Corporations Act that the Company be voluntarily wound up and 
that the Deed Administrators be the Company's liquidators; or 

(b) convene a meeting of Creditors to vary or terminate this Deed. 

17.5 Repayment of Cash Contribution  

In the event the Deed terminates under clause 17.2, any part of the Cash Contribution  paid 
as at the date of the termination must be paid by the Trustees to the Company.   

17.6 Effect of Termination 

In accordance with section 445H of the Corporations Act, the termination or avoidance, in 
whole or in part, of this Deed does not affect the previous operation of this Deed.  

17.7 Survival of clauses  

Despite any other provision of this Deed, clauses 6.2, 6.7, 16.1, 16.3 and 16.13 survive the 
termination of this Deed.   

18. GST 

Any GST payable by the Deed Administrators in respect of a taxable supply made under this 
Deed or as contemplated by this Deed to another person (including any person bound by this 
Deed), must be borne by that other person, and will be paid by that person, subject to the 
prior receipt of a valid tax invoice, in addition to the other consideration given by that person 
to the Deed Administrators or the Company (as the case may be) for the taxable supply. 

19. General provisions 

19.1 Variation of this Deed 

Subject to the provisions of the Corporations Act, a variation of any term of this Deed must be 
in writing and signed by all parties to this Deed. 

19.2 Inconsistency with the Corporations Act or other legislation  

If there is any inconsistency between this Deed and the Corporations Act, the Corporations 
Regulations, the Insolvency Practice Schedule, or the Insolvency Practice Rules, this Deed 
prevails to the extent permitted by law. 
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19.3 Severance 

(a) Subject to clause 19.3(b), if a provision of this Deed is illegal or unenforceable in any 
relevant jurisdiction, it may be severed for the purposes of that jurisdiction without 
affecting the enforceability of the other provisions of this Deed. 

(b) Clause 19.3(a) does not apply if severing the provision: 

(i) materially alters the: 

(A) scope and nature of this Deed; or 

(B) the relative commercial or financial positions of the parties; or 

(ii) would be contrary to public policy. 

19.4 Inconsistency with constitution, contracts or obligations  

If there is any inconsistency between this Deed and the constitution of the Company or any 
other obligations binding on the Company, then this Deed prevails to the extent of that 
inconsistency, and all persons bound by this Deed agree to sign all documents and do all 
things necessary to remove such inconsistency, the costs of which will be borne by the Deed 
Proponent. 

19.5 Further Assurance 

All persons bound by this Deed will exercise all such powers as are available to them, do all 
such acts and things and sign, executed and deliver all such documents and instruments and 
provide assistance and co-operation as may be necessary or reasonably required to give full 
effect to the provisions of this Deed. 

19.6 Entire agreement 

This Deed and the Trust Deed records the entire agreement and understanding between the 
parties on everything connected with the subject matter of those documents and supersedes 
any prior agreement, representation, communication or understanding regarding the subject 
matter of those documents. 

19.7 No reliance 

No party has relied on any statement by another party not expressly included in this Deed. 

19.8 Governing Law and Jurisdiction 

This Deed is governed by the law in force in the state of Victoria and all persons bound by this 
Deed submit to the exclusive jurisdiction of the Courts of that state or the Federal Court of 
Australia, including any Courts having appellate jurisdiction. 

19.9 Counterparts 

This Deed may be executed in counterparts. All executed counterparts constitute one 
document. Transmission by email of an executed counterpart of this Deed and all documents 
required to be executed and delivered pursuant to this Deed will be deemed to constitute due 
and sufficient delivery of such counterpart. 

19.10 Assignment 

Rights arising out of or under this Deed are not assignable by a party without the prior written 
consent of the other parties. 
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20. Notices 

20.1 Service of notices 

A notice, demand, consent, approval or communication under this Deed (Notice) must be: 

(a) in writing, in English and signed by a person duly authorised by the sender; and 

(b) hand delivered or sent by prepaid post, facsimile or email to the recipient's address 
for Notices specified in clause 20.3, as varied by any Notice given by the recipient to 
the sender. 

20.2 Effective on receipt 

A Notice given in accordance with clause 20.1 takes effect when taken to be received (or at a 
later time specified in it), and is taken to be received: 

(a) if hand delivered, on delivery; 

(b) if sent by prepaid post, the second Business Day after the date of posting (or the 
seventh Business Day after the date of posting if posted to or from a place outside 
Australia); or 

(c) if sent by email, when sent by the sender unless the sender receives a delivery failure 
notification indicating that the email has not been delivered to the addressee, 

but if the delivery, receipt or transmission is not on a Business Day or is after 5 pm on a 
Business Day, the Notice is taken to be received at 9 am on the next Business Day 

20.3 Notice details 

Unless varied by notice in accordance with clause 20, the parties' addresses and other details 
are set out on page 2 of this Deed. 
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Signing Page 

Signed sealed and delivered by each party as a deed. 

Deed Administrators 

Signed, sealed and delivered by Keith 
Alexander Crawford in his capacity as 
joint and several administrator in the 
presence of: 

) 

) 

) 

 

 

 

 

.......................................................….. 

Signature of Witness 
 
 

 

.......................................................….. 

Name of Witness 

 

.......................................................….. 

Address of Witness 

 

.......................................................….. 

Signature of administrator 

 

 

 

 

Signed, sealed and delivered by Robert 
Bruce Smith in his capacity as joint and 
several administrator in the presence of 

) 

) 

) 

 

 

 

 

.......................................................….. 

Signature of Witness 
 

.......................................................….. 

Name of Witness 

 

.......................................................….. 

Address of Witness 

 

.......................................................….. 

Signature of administrator  
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Company 

 

Executed as a deed by The Malka Group 
Pty Ltd (Administrators Appointed) ACN 
111 581 107 by its joint and several 
administrator (without personal liability) in 
the presence of:  

) 

) 

) 

 

 

 

 

.......................................................….. 

Signature of Witness 
 

 
.......................................................….. 

Name of Witness 

 

.......................................................….. 

Address of Witness 

 

 

.......................................................….. 

Signature of administrator  

 

.......................................................….. 

Full name of joint and several administrator 

 

Deed Proponent 

Signed, sealed and delivered by Malka 
Lawrence in the presence of: 

) 

) 

) 

 

 

 

 

 

.......................................................….. 

Signature of Witness 
 

 

.......................................................….. 

Name of Witness 

 

.......................................................….. 

Address of Witness 

 

.......................................................….. 

Signature of Deed Proponent 
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Annexure A Creditors’ Trust Deed 
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CREDITORS’ TRUST DEED 

in relation to The Malka Group Pty Ltd 

 

 

Keith Alexander Crawford and Robert Bruce Smith in their capacity as joint 

and several Administrators of the Company  

 

The Malka Group Pty Ltd (Administrators Appointed) ACN 111 581 107    

 

Malka Lawrence  
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Details  

Date  

 

Parties 

Name Keith Alexander Crawford and Robert Bruce Smith   

in their capacity as joint and several Deed Administrators of the Company 

Description Deed Administrators 

Notice Details Address McGrathNicol, Level 6, 171 Collins Street, Melbourne VIC 
3000 

 Email KCrawford@mcgrathnicol.com  

   

Name The Malka Group Pty Ltd (Administrators Appointed)  

ACN 111 581 107    

Description Company 

Notice Details Address McGrathNicol, Level 6, 171 Collins Street, Melbourne VIC 
3000 

 Email KCrawford@mcgrathnicol.com  

   

Name Malka Lawrence  

Description Deed Proponent 

Notice Details Address 29 Aroona Road, Caulfield North VIC 3161 

 Email malkalawrence0@gmail.com 
 

 

  

mailto:KCrawford@mcgrathnicol.com
mailto:KCrawford@mcgrathnicol.com
mailto:malkalawrence0@gmail.com
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Background 

A. On the Appointment Date, the Administrators were appointed as administrators of the 
Company pursuant to Part 5.3A of the Corporations Act, which appointment continues today. 

B.  On 12 September 2022, Creditors by required majority resolved at the second meeting of 
creditors that the Company execute the DOCA. 

C. It is a term of the DOCA that the parties execute this Deed. 

D. Under the DOCA and this Deed, the Claims of a Trust Creditor will become a claim against 
the Trust Fund and any Claim that a Trust Creditor may have against the Company will be 
extinguished to the extent that such Claim is not otherwise preserved by the terms of the 
DOCA.  

E. The Cash Contribution will be transferred to the Trustees to settle the Creditors’ Trust in 
accordance with clause # of the DOCA.  

F. The Company and the Trustees enter into this Deed as contemplated by the DOCA in order to 
facilitate a distribution of the Trust Fund by the Trustees to the Trust Creditors in their capacity 
as beneficiaries of the Trust Fund. 

Agreed terms 

1. Definitions and interpretation 

1.1 Incorporated defined terms 

Terms defined in the DOCA (as defined below) have the same meanings when used in this 
document unless otherwise defined in this document. 

1.2 Definitions 

Administrators means Keith Alexander Crawford and Robert Bruce Smith, of McGrathNicol, 
Level 6, 171 Collins Street, Melbourne VIC 3000, in their capacity as joint administrators of 
the Company and any successor to that office appointed pursuant to the Corporations Act. 

Admitted Claim means the Claim of any Trust Creditor that has been admitted by the 
Trustees in accordance with this Deed or is the subject of a decision by the Court. 

Appointment Date means 8 August 2022. 

Commencement Date means the later of the date of this Deed and the satisfaction of the 
conditions precedent under the DOCA, as set out in clause # of the DOCA. 

Company means The Malka Group Pty Ltd (Subject to deed of company arrangement) ACN 
111 581 107.  

Corporations Act means the Corporations Act 2001 (Cth). 

Corporations Regulations means the Corporation Regulations 2001 (Cth). 

Court means any court having jurisdiction to hear and determine matters under the 
Corporations Act and the Trustee Act 1958 (Vic) and includes both the Supreme Court of 
Victoria and the Federal Court of Australia.  

Deed Administrators means Keith Alexander Crawford and Robert Bruce Smith as deed 
administrators of the DOCA of the Company or any other person or persons appointed as 
deed administrator/s pursuant to the DOCA. 
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Deed means this Creditors' Trust Deed. 

Deed Proponent means Malka Lawrence.  

DOCA means the Deed of Company Arrangement executed on or prior to the 
Commencement Date by the Company. 

Dividend means a distribution from the Trust Fund (and includes any amount paid to a Trust 
Creditor in respect of that Trust Creditor’s Admitted Claim). 

The Malka Group Creditors’ Trust means the trust established under this Deed. 

Final Dividend means the last Dividend amount paid by the Trustees to any Trust Creditor 
under this Deed. 

Income Tax Law means as applicable: 

(a) the Income Tax Assessment Act 1997 (Cth); 

(b) the Income Tax Assessment Act 1936 (Cth); 

(c) the Taxation Administration Act 1953 (Cth); and 

(d) any related imposition, collection or subordinate legislation connected. 

Priority Claim means, in respect of an Eligible Employee, any Claim of that Eligible 
Employee which would, in the event of a winding up of the Company, be payable in priority to 
other unsecured debts and claims in accordance with sections 556, 560 or 561 of the 
Corporations Act. 

Qualified Trustee means: 

(a) in the case of an individual, a registered liquidator with the necessary skills and 
experience to carry out the role of trustee under this Deed; and 

(b) in the case of a corporate trustee, a company where the directors are all registered 
liquidators with the necessary skills and experience to carry out their role as directors 
of a corporate trustee under this Deed. 

Superannuation Guarantee Charge means a charge imposed by the Superannuation 
Guarantee Charge Act 1992 (Cth). 

Trust means the trust settled by and to be administered in accordance with this Deed.  

Trustees means Keith Alexander Crawford and Robert Bruce Smith as trustees of The Malka 
Group Creditors’ Trust 

Trustees’ Disbursements means all costs, expenses and disbursements incurred by the 
Trustees and their staff in connection with the implementation of the Deed and the 
performance of the Trustees’ duties under this Deed, including all incidental legal costs 
incurred by the Trustees plus any GST payable. 

Trustees’ Remuneration means the remuneration incurred by the Trustees and their staff or 
other personnel with respect to acting as Trustees, plus any GST payable thereon. 

Trust Claim means a Claim of a Trust Creditor.  

Trust Creditors means all Creditors (other than Excluded Creditors) and for the avoidance of 
doubt includes: 
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(a) Eligible Employee Creditors; and 

(b) the Trustees, Administrators and Deed Administrators.  

Trust Creditor’s Claim means a Claim of a Trust Creditor.   

Trust Fund means the fund established by clause 5.2 of the DOCA.  

1.3 Interpretation 

In this Deed, unless the context otherwise requires: 

(a) the Schedules constitute part of the Deed; 

(b) the index headings are for convenience only and do not affect the interpretation of this 
Deed; 

(c) other parts of speech and grammatical forms of a word or phrase defined in this Deed 
have a corresponding meaning; 

(d) an expression importing a natural person includes any corporation, partnership, joint 
venture, association, corporation or other body corporate and any governmental 
agency; 

(e) a reference to any thing includes a part of that thing; 

(f) a reference to a part, clause, party, annexure, exhibit or schedule is a reference to a 
part and clause of, and a party, annexure, exhibit and schedule to, this Deed and a 
reference to this Deed includes any annexure, exhibit and schedule; 

(g) a reference to any statute, regulation, proclamation, ordinance or by law includes all 
statutes, regulations, proclamations, ordinances or by laws amending, consolidating 
or replacing them, and a reference to a statute includes all regulations, proclamations, 
ordinances and by laws issued under that statute; 

(h) a reference to a document includes an amendment or supplement to, or replacement 
or novation of, that document; 

(i) a reference to a party includes that party's successors and permitted assigns; 

(j) a reference to an agreement includes any encumbrance, guarantee, undertaking, 
deed, agreement or legally enforceable arrangement or understanding whether or not 
in writing; 

(k) a reference to an asset includes all property of any nature, as well as a business, and 
all rights, revenues and benefits; 

(l) a reference to a document includes an agreement in writing, or any certificate, notice, 
instrument or other document of any kind; 

(m) a reference to a body includes a society, institution, foundation, corporation, authority, 
religious order or other association, entity or juristic person; and 

(n) a reference to a body: 

(i) which ceases to exist; or  

(ii) whose powers or functions are transferred to another body, 
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is a reference to the body which replaces it or which substantially succeeds to its 
powers or functions. 

2. Appointment 

(a) The Trustees are duly appointed to be the trustees of The Malka Group Creditors’ 
Trust.  

(b) Subject to the terms of this Deed, the appointment of the Trustees is irrevocable prior 
to distribution out of the Trust Fund pursuant to this Deed.  

3. Trust Fund  

3.1 Trust Fund 

The Company must pay or procure: 

(a) the balance of the Fund Amount (including the Cash Contribution received pursuant 
to clause 5.2(c)(ii)(B) after payment of the costs set out in clause 5.2(c)(ii)(C) of the 
DOCA); and 

(b) the payment of any GST Refund Amount (if applicable) in accordance with clause 5.6 
of the DOCA. 

3.2 Declaration of Trust 

The Trustees acknowledge and declare that the amount received under clause 3 of this Deed 
is to be held on trust by the Trustees for the benefit of the Trust Creditors with Admitted 
Claims on the terms of this Deed. 

3.3 Declaration of distributions 

(a) Subject to clause 3.3(b), the Trustees will declare and distribute the Trust Fund by 
way of interim or final Dividend as if the provisions of the Corporations Act applied 
and in the same manner as if the Company was being wound up in insolvency and 
the relevant date of the winding up was the Appointment Date and the Trust Creditors 
were creditors in such winding up. 

(b) The Trustees will not be required to make any distributions from the Trust Fund in 
accordance with clause 3.4 unless they are satisfied that they have sufficient assets 
in the Trust Fund to do so. 

3.4 Distribution of the Trust Fund   

(a) The Trust Fund will be available for distribution to the Trust Creditors as follows: 

(i) first, to the Administrators for any amount which the Administrators are 
entitled to be paid or indemnified for but which have not been paid or 
discharged;  

(ii) next to the Deed Administrators for any amount which the Deed 
Administrators are entitled to be paid or indemnified for but which have not 
been paid or discharged; 

(iii) next, to the Trustees in satisfaction of the Trustees’ Remuneration and the 
Trustee’s Disbursements (which may include an amount of the Trustees’ 
Remuneration and the Trustees’ Costs which are estimated to be incurred by 
the Trustees up to the Termination Date); 
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(iv) next, to the relevant Eligible Employees Creditors, the amount of any Priority 
Claim of any Eligible Employees; 

(v) next, to each other Trust Creditor, on a pro-rata basis in accordance with the 
dollar value of the Admitted Claims of those Trust Creditors. 

(b) For the avoidance of doubt, no distributions will be made in respect of a Trust 
Creditor’s Claim unless that Trust Creditor’s Claim is an Admitted Claim. 

(c) For the purposes of section 444DA of the Act, any Priority Claim will retain a priority in 
respect of the assets of the Trust Fund at least equal to that they would have been 
entitled to if the property of the Company had been applied in accordance with 
sections 556, 560 and 561 of the Act.  

(d) The Trustees may distribute the Trust Fund at such times as the Trustees consider, in 
their absolute discretion, is appropriate and feasible to do so, including making 
distributions under any lower ranking subclause in this clause 3.4, in advance of 
making any payments under any higher ranking subclause on the basis that they 
have retained sufficient funds to ensure that payments to be made under those higher 
ranking subclauses will be made when the time comes to do so. 

(e) The Trustees may distribute the Trust Fund by any and all of the following means: 

(i) electronic funds transfer; 

(ii) cheque; and  

(iii) bank cheque, 

or any other means that the Trustees reasonably select.  

3.5 Surplus in the Trust Fund   

In the event that there is: 

(a) a surplus or balance in the Trust Fund after the Trust Creditors have received 100 
cents in the dollar on their Admitted Claims; and 

(b) the Trustees have not made and do not apprehend that they will make a claim on the 
Indemnity, 

such surplus or balance shall be paid by the Trustees to the Company. 

3.6 Unclaimed monies 

In the event that the Trustees, for any reason, are unable to locate a Trust Creditor, or if any 
cheque sent by the Trustees to a Trust Creditor has not been presented within six months, 
then: 

(a) the Trustees shall stop payment of such a cheque; 

(b) the moneys represented by such a stopped cheque or held by the Trustees on behalf 
of the Trust Creditor shall be paid to ASIC; 

(c) the provisions of section 544(1) and (3) of the Corporations Act will apply, with such 
modifications as are necessary, to such payment as if references in those sections to 
“liquidator” were references to the “Trustees”. 
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4. Duties of Trustees 

The Trustees must: 

(a) administer the Trust Fund in accordance with the provisions set out in this Deed; 

(b) keep or cause to be kept proper accounts in respect of all receipts and payments on 
account of the Trust Fund and of all dealings connected with the Trust Fund; and 

(c) if the Trustees determine it is required, as soon as practicable after the end of each 
financial year, prepare or cause to be prepared and submitted income tax returns for 
the Trust Fund. 

5. Powers of Trustees 

5.1 Powers generally 

Without limiting the powers that the Trustees have by operation of the Trustee Act 1958 (Vic) 
for the purposes of administering the Trust, the Trustees have the following powers: 

(a) to administer the Trust Fund in accordance with the provisions in the DOCA and this 
Deed; 

(b) to ensure the duties and obligations of the Deed Proponent to the Trustees under this 
Deed are fulfilled, and to take such legal proceedings or other steps as the Trustees 
think fit to enforce those obligations; 

(c) to fulfil the Trustees' obligations pursuant to this Deed; 

(d) to adjudicate Trust Claims in accordance with this Deed; 

(e) to appoint agents to do any business or attend to any matter or affairs of the Trust 
that the Trustees are unable to do, or that it is unreasonable to expect the Trustees to 
do, in person; 

(f) to admit Trust Claims to proof in accordance with the provisions of this Deed; 

(g) to determine Admitted Claims; 

(h) to pay Dividends out of the Trust Fund in accordance with the provisions of this Deed; 

(i) to distribute the Trust Fund in specie, if the Trustees consider appropriate; 

(j) to make interim or other distributions of the Trust Fund; 

(k) to appoint a solicitor, accountant or other professionally qualified person to assist the 
Trustees; 

(l) subject to clause 8, to compromise any Trust Claim on such terms as the Trustees 
consider fit; 

(m) to permit any person authorised by the Trustees to operate any account in the name 
of the Trust; 

(n) to do all acts and execute in the name and on behalf of the Trust all deeds, receipts 
and other documents; 

(o) to do all things in relation to the assets of the Trust Fund that an administrator is 
empowered to do in relation to a company under a deed of company arrangement 
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which incorporates the powers contained in the prescribed provisions in Schedule 8A 
of the Corporations Regulations with all modifications as are necessary to give effect 
to this Deed as if: 

(i) the Trust were a company subject to a deed of company arrangement; and 

(ii) the Trustees were the deed administrators of that deed;  

(p) to bring or defend an application for the vesting or winding up of the Trust; 

(q) to compromise any claim, action, suit or proceeding brought by or against the 
Trustees on such terms as the Trustees consider fit, which power includes the power 
to compromise any claim, action, suit or proceeding; 

(r) to provision for and set aside a sum or sums equal to an amount which the Trustees 
reasonably anticipate may be payable in respect of any tax, including income tax, 
capital gains tax or GST;;  

(s) to do anything that is incidental to exercising a power set out in this clause; and 

(t) to do anything else that is necessary or convenient for administering the Trust in 
accordance with the provisions of this Deed. 

5.2 Conflict 

All powers and discretions of the Trustees may be exercised notwithstanding that the 
Trustees or any person being a partner, employee or related party of the Trustees, are a Trust 
Creditor or may have been a Trust Creditor or has a direct, indirect or personal interest (in 
whatever capacity) in the manner of, or as a result of exercising such power or discretion or 
may benefit directly or indirectly as a result of any such power or discretion (including for the 
avoidance of doubt, in respect of the Trustees’ entitlements to distributions under the terms of 
this Deed). 

5.3 Discretion 

The Trustees may exercise any discretion under this Deed in the Trustees’ absolute and 
unfettered discretion. 

5.4 Trustees' power to make determination 

(a) The Trustees may in their absolute discretion determine whether: 

(i) any property or money; 

(ii) any increase or decrease in amount, number or value of any property or 
holding of property; 

(iii) any receipt or payment from, for or in connection with any property or 
otherwise; 

(iv) any income or loss amount; 

(v) any amount derived, accrued or incurred or deemed to have been derived, 
accrued or incurred under the Income Tax Law for any financial year of the 
Trust; or 

(vi) any amount that under the Income Tax Law is a capital gain or capital loss or 
assessable income or an allowable deduction for any financial year of the 
Trust, 
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is treated as and credited or debited to a capital or to an income account or partly to a 
capital or an income account and the relevant proportions. 

(b) If the Trustees fail to make a determination or, to the extent to which it fails to make a 
determination referred to in subclause (a) herein prior to the end of a financial year, 
the income of the Trust Fund for such year is to be calculated in the same manner as 
the net income of the Trust is to be calculated under the provisions of the Income Tax 
Law. 

6. Confidentiality of Trustees’ deliberations 

In addition to any right of the Trustees under the general law to refuse disclosure of any 
document or matter, the Trustees are not required to disclose to any person or Trust Creditor: 

(a) any document disclosing: 

(i) any deliberations of the Trustees as to the manner in which the Trustees 
should exercise any power or discretion conferred upon the Trustees; 

(ii) the reasons for any particular exercise or non-exercise of any power or 
discretion; or 

(iii) the material upon which those reasons were or might have been based; 

(b) any other document relating to the exercise or proposed exercise of any power or 
discretion conferred on the Trustees by this Deed (not being legal advice obtained by 
the Trustee at the cost of the Trust Fund); or 

(c) any reason for any exercise or non-exercise of any power or discretion. 

7. Perpetuity period 

Notwithstanding any other provision of this Deed, each: 

(a) interest in property; and 

(b) the Trustees' power over or in connection with property, 

created or granted by this Deed that, but for this provision, might vest, take effect, or be 
exercisable after the expiry of eighty (80) years commencing on the date of this Deed but 
which has not vested or taken effect by that date: 

(c) will vest or take effect on the last day of that period; and 

(d) is exercisable only on or before the last day of that period. 

8. Trust Claims 

8.1 Admissibility and adjudication of Trust Claims 

(a) All Trust Creditors have a Trust Claim against the Trust Fund pursuant to this Deed. 

(b) The Trustees will call for formal proofs of debt in support of any Trust Claims from 
Trust Creditors. 

(c) Any proof of debt must be lodged within 21 days of the date of formal notice inviting 
formal proofs of debt to be lodged is issued by the Trustees and advertised on the  
ASIC website for published notices. 
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(d) Subject to clause 8.1(i), the Trustees will adjudicate Trust Claims for admission 
pursuant to this Deed as if section 554 of the Corporations Act applies and the 
relevant date is the Appointment Date. 

(e) Trust Creditors will have the right to seek review of any adjudication of a proof of debt 
within 21 days of the Trustees notifying the Trust Creditor of the rejection of their 
proof of debt. 

(f) In the event that the Trust Creditor seeks a review of the Trustees' adjudication, any 
such application for review will be made to a Victorian Court of competent jurisdiction 
within 21 days of the Trustees notifying the Trust Creditor of the rejection of their 
proof of debt. 

(g) In the event that a Trust Creditor appeals against the adjudication of its proof of debt, 
the Trustee will delay the distribution of the final Dividend until 28 days after 
finalisation of any such appeal. 

(h) Interest will not accrue or be payable by the Trustee on any Trust Claim from the 
Appointment Date. 

(i) The Trustee will reject any proof of debt for a Trust Claim to which clause 8.5 of this 
Deed applies and will ignore that Trust Claim for the purpose of calculating the value 
of the Admitted Claims and the amount of the final Dividend.  

(j) Subject to the terms of this Deed, the Trustees must admit or reject Trust Claims as if 
the laws and rules applicable to the determination of proofs of debt by liquidators 
were applicable. 

8.2 Application of the Corporations Act 

(a) Subdivisions A, B, C, D and E of Division 6 of Part 5.6 of the Corporations Act (except 
section 556 of the Corporations Act other than to the extent expressly incorporated) 
apply to Claims under this Deed as if references to the liquidator were references to 
the Trustees and references to winding up were references to this Deed, and with 
such other modifications as are necessary to give effect to this Deed, except to the 
extent that those provisions are varied or excluded expressly or impliedly by this 
Deed. 

(b) Regulations 5.6.37, 5.6.39 to 5.6.43 (inclusive), 5.6.44 to 5.6.53 (inclusive) and 5.6.55 
to 5.6.72 (inclusive) of the Corporations Regulations shall apply to this Deed and to 
the Trustees as if references to the liquidator were references to the Trustees and 
references to winding up were references to this Deed, and with such other 
modifications as are necessary to give effect to this Deed, except to the extent that 
those provisions are varied or excluded expressly or impliedly by this Deed. 

(c) Any notice (call for formal proofs of debt) given by the Trustees requiring a Creditor to 
submit particulars of his or her debt or claim, or to formally prove his or her debt or 
claim, will be treated for the purpose of this Deed as sufficient to comply with 
regulations 5.6.39 and 5.6.48 of the Corporations Regulations respectively as applied 
by clause 8.1. 

8.3 Register of Admitted Claims 

The Trustee will maintain a register of Admitted Claims recording in respect of each Trust 
Creditor with an Admitted Claim their name and contact particulars, the amount for which that 
Trust Creditor’s proof of debt has been accepted, and the amount of any distributions made 
by the Trustee to the Trust Creditor. 
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8.4 Access to records  

The Trustees may at any time inspect the books and records of the Company, and the 
Company authorises the Trustees and their staff to enter the Company’s premises for the 
purpose of conducting such an inspection and for the purpose of doing anything necessary or 
desirable in the exercise of their powers and discretions and the performance of their duties, 
obligations and responsibilities as Trustees under this Deed. 

8.5 Creditors’ costs and expenses 

Any costs and expenses incurred by a Trust Creditor in asserting a Claim under this Deed will 
be borne by that Creditor and will not form part of that Creditor’s Claim under this Deed. 

8.6 Superannuation debts not admissible  

For the purposes of section 444DB of the Corporations Act, if the Trustees determine that the 
whole of a Claim is, save for this clause, otherwise admissible to proof under the terms of this 
Deed by virtue of being by way of a Superannuation Contribution, such Claim is not 
admissible to proof if:  

(a) a debt by way of Superannuation Guarantee Charge: 

(i) has been paid and to that extent only; or 

(ii) is, or is to be, admissible to proof under this Deed; and 

(b) the Trustees are satisfied that the Superannuation Guarantee Charge is attributable 
to the whole of that Claim. 

For the purposes of this clause “Superannuation Contribution” has the meaning given in 
section 556 of the Corporations Act. 

8.7 Abandonment and release of Trust Claims 

Despite anything contained in the Corporations Act or Corporations Regulations to the 
contrary, a Trust Creditor will have abandoned and released, and will be taken for all 
purposes to have abandoned and released, any entitlements (if any) in the Trust Fund: 

(a) for which a proof of debt in admissible form has not been lodged with the Trustees, in 
the form required by the Trustees, within 21 days of the date of formal notice inviting 
proof of debts to be lodged is issued by the Trustees and advertised on the  ASIC 
website for published notices; or 

(b) which have been rejected by the Trustees (including as a result of any Court 
application pursuant to clause 8.1(f)) and which are not the subject of any appeal or 
application to the Court within 21 days of the Trustees notifying the Trust Creditor of 
the rejection. 

8.8 Discharge of Claims  

All persons having a Claim must accept their Admitted Claims under this Deed (if any) in full 
satisfaction and complete discharge of all claims which they have or claim to have against the 
Trustees or the Trust Fund and each of them will, if called upon to do so, execute and deliver 
to the Trustees such forms of release of any such claim as the Trustees require. 

8.9 Claims extinguished  

On payment of the Final Dividend to the Trust Creditors from the Trust Fund, all Claims 
against the Trust Fund are extinguished and each Trust Creditor will, if called upon to do so, 
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execute and deliver to the Trustees such forms of release of any Claim as the Trustees 
require.  

8.10 Bar to Claims  

After: 

(a) the payment of a Dividend to a Trust Creditor, the Trustees may plead this Deed in 
bar to any Claim by that Trust Creditor; and 

(b) on distribution of the Final Dividend from the Trust Fund, the Trustees may plead this 
Deed in bar to any Claim. 

8.11 Excluded Creditors 

The Excluded Creditors are not entitled to participate in or receive any distribution from, and 
will not prove to recover any Claim for the purposes of, and in relation to, the Trust Fund. 

9. Indemnity and remuneration 

9.1 Indemnity 

The Trustees are indemnified out of the Trust Fund for: 

(a) the Trustees’ Remuneration and the Trustees’ Disbursements (including, for the 
avoidance of doubt, legal costs on a full indemnity basis) payable pursuant to the 
Corporations Act and this Deed; and 

(b) all actions, suits, proceedings, accounts, claims and demands arising out of or 
relating to this Deed, which may be commenced, incurred by or made on the Deed 
Administrators or the Trustees by any person and against all reasonable costs, 
charges and expenses incurred by the Trustees in respect of them, 

provided that the Trustees will not be entitled to an indemnity in respect of any liabilities or 
demands to the extent that the indemnification contravenes section 199A or 199B of the 
Corporations Act or the Trustee Act 1958 (Vic) or if the Trustees, or any partner, employee, 
authorised agent or delegate of the Trustees have acted dishonestly in breach of fiduciary 
duty or in breach of trust. 

9.2 Continuing indemnity 

The indemnity in clause 9.1 will take effect on and from the Commencement Date and will be 
without limitation as to time and will operate notwithstanding the removal of the Trustees and 
the appointment of a new trustee/s or the termination of the Trust for any reason whatsoever. 

9.3 Indemnity not to be affected or prejudiced 

The indemnity in clause 9.1 will not: 

(a) be affected, limited or prejudiced in any way by any irregularity, defect or invalidity in 
the appointment of the Trustees and will extend to all actions, suits, proceedings, 
accounts, liabilities, claims and demands arising in any way out of any defect in the 
appointment of the Trustees, the approval and execution of this Deed or otherwise; or 

(b) affect or prejudice all or any rights that the Deed Administrators may have against the 
Company or any other person to be indemnified against the reasonable costs, 
charges, expenses and liabilities incurred by the Deed Administrators of or incidental 
to the exercise or performance of any of the powers or authorities conferred on the 
Deed Administrators by the Corporations Act or otherwise. 
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9.4 Lien for remuneration 

The Trustees will have a lien over the Trust Fund to secure payments due under clause 9.1 of 
this Deed and in respect of the matters described in clause 9.5 of this Deed. 

9.5 Remuneration of the Trustees 

(a) The Trustees are to be: 

(i) remunerated from the Trust Fund in respect of any work done:  

(A) by the Trustees, and any partner or employee of the Trustees in 
connection with the performance of their duties, obligations and 
responsibilities as Trustees and the administration of the Trust at the 
hourly rates normally charged by McGrathNicol plus GST (plus costs, 
disbursements and GST); and 

(B) as Deed Administrators or administrators of the Company for work 
undertaken between the Appointment Date and the Commencement 
Date pursuant to the Corporations Act or the DOCA; and 

(ii) reimbursed from the Trust Fund in respect of all reasonable costs, fees and 
expenses incurred by the Trustees in connection with the foregoing and the 
transactions contemplated in the DOCA, including any stamp duty payable in 
respect of this Deed and the DOCA (not already paid pursuant to the terms of 
the DOCA); and 

(iii) subject to the terms of this Deed and the Corporations Act, the Trustees' 
remuneration, costs, fees and expenses must be paid from the Trust Fund 
monthly in arrears at the said rates, and must be paid or provided for in full 
before payment of the final Dividend.  

10. Liability 

10.1 Exclusion of liability 

(a) The Trustees, and the Trustees’ partners and employees, are not liable for any loss, 
damages, costs or expenses that may result to the Trust Fund or any person in the 
absence of wilful default, fraud or breach of trust.  

(b) The Trustees are not personally liable in any way in respect of Trust Claims. 

10.2 Reliance on advice 

Where the Trustees act in reliance upon the advice of any solicitor instructed on behalf of the 
Trust obtained in relation to the interpretation of the provisions of this Deed or any document 
or statute or any matter concerning the administration of the Trust, the Trustees are not liable 
to any person in respect of any act done or omitted to be done by the Trustees in accordance 
with that advice. 

11. Resignation of the Trustees 

11.1 Voluntary resignation 

A Trustee may resign or retire at any time by giving not less than 14 days’ prior written notice 
to the Company unless that retirement would result in there being no remaining Trustee in 
which event the resignation takes effects following the steps set out in clause 11.3.   
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11.2 Mandatory resignation 

A Trustee (or the Trustees, where applicable) must resign as trustees of the Trust if: 

(a) Trust Creditors resolve at a meeting held under clause 12 to both remove the 
Trustees and appoint a new trustee/s (such meeting to also be a meeting for the 
purposes of clause 11.3); 

(b) he or she is insolvent or dies; 

(c) required by law; or 

(d) in relation to a Trustee, that Trustee is not a Qualified Trustee. 

11.3 Appointment of new trustee 

(a) In the event of the resignation of both Trustees, the Trustees must: 

(i) appoint a partner at McGrath Nicol, and assign the Trustees’ rights, title and 
benefit under this Deed; or 

(ii) (Replacement nominated by Trust Creditors): 

(A) convene a meeting of Trust Creditors in accordance with clause 12 of 
this Deed for the purpose of approving the appointment of a 
replacement trustee/s; 

(B) assign to the replacement trustee/s the Trustees' rights, title and 
benefit under this Deed; and 

the Trustees will do all things reasonably necessary to effect the assignment 
referred to in clause 11.3(a)(i) and 11.3(a)(ii)(B) above. 

(b) The new trustee/s appointed under this clause will be appointed to The Malka Group 
Creditors' Trust. 

12. Meeting of Trust Creditors 

12.1 Meeting of Trust Creditors 

(a) The Trustees may at any time convene a meeting of Trust Creditors and, except to 
the extent (if any) they are excluded or modified by or are inconsistent with the terms 
of this Deed, Division 75 of the Insolvency Practice Rules and Division 75 of the 
Insolvency Practice Schedule apply with such modifications as are necessary, to 
meetings of the Trust Creditors as if references to an external administrator were 
references to the Trustees, references to creditor were references to Trust Creditors, 
and references to the court were references to the Court as defined in this Deed. 

(b) If at any time prior to the termination of the Trust or this Deed the Trustees: 

(i) determine that it is no longer practicable or desirable to continue to implement 
or carry out this Deed; 

(ii) consider that it is in the best interests of Trust Creditors to do so; 

(iii) the Trustees retire or are otherwise no longer able to act as trustee/s of the 
Trust; or 

(iv) the Court so orders, 
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the Trustees must convene a meeting of the Trust Creditors to consider and, if 
thought appropriate, pass a resolution to vary this Deed, terminate the Trust or Deed 
or appoint a new trustee/s. 

12.2 Report to Trust Creditors 

Upon a meeting being convened pursuant to clause 12, the Trustees must send to each Trust 
Creditor prior to the meeting a report as to the state of affairs of the Trust accompanied by 
such financial statements as the Trustee thinks fit. The report must include: 

(a) a statement explaining the circumstances which have caused the Trustees to 
convene the meeting; and 

(b) a statement that the Trust and this Deed will be terminated if the Trust Creditors so 
resolve. 

13. Termination 

13.1 Termination of the Trust and Deed 

The Trust and this Deed will immediately terminate upon payment of the Final Dividend from 
the Trust or upon the expiry of the perpetuity period referred to in clause 6, whichever occurs 
first. 

13.2 Termination of the Trust by Court order or Trust Creditors’ resolution 

(a) The Trust and this Deed will terminate if: 

(i) a Court so orders or the DOCA is terminated in accordance with its terms 
prior to effectuation; or 

(ii) the Trust Creditors pass a resolution terminating the Trust and the Deed at a 
meeting convened pursuant to clause 12. 

(b) If the Trust terminates under this clause in circumstances where the Final Dividend 
has not been made from the Trust Fund then any money or other assets held in the 
Trust Fund upon termination of the Trust shall be paid into Court in accordance with 
section 69 of the Trustee Act 1958 (Vic). 

13.3 Previous operation of this Deed preserved 

The termination or avoidance, in whole or in part, of the Trust or Deed does not affect the 
efficacy of any act done prior to the termination or avoidance. 

13.4 Variation of Deed 

This Deed may be varied: 

(a) with the consent of the Trustees by resolution passed at a meeting of Trust Creditors 
but only if the variation is not materially different from the proposed variation set out in 

the notice of that meeting and provided that the variation does not materially prejudice 

the interests of any class of Trust Creditors without the approval of a majority of that class 

of Trust Creditors in number and value; or  

(b) by the Court upon application of any of the Trust Creditors or the Trustees in 
accordance with section 63 of the Trustee Act. 
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14. General 

14.1 Trustees' discretion and powers 

Except where there is an express contrary provision in this Deed, a discretion given to the 
Trustees is absolute and uncontrolled and every power given to it is exercisable in its absolute 
and uncontrolled discretion. 

14.2 Delegation of power 

The Trustees may by power of attorney or otherwise, delegate to any person any of the 
discretions or powers given to it under this Deed. The exercise of any of the discretions or 
powers of this Deed by an attorney or delegate is valid and effectual and binds all persons 
interested under this Deed. 

14.3 Invalidity/severance 

If a provision of this Deed is invalid for any reason, it will be deemed to have been deleted, 
and will not affect the validity or operation of the remainder of this Deed. 

14.4 Further assurances 

Each of the parties to this Deed will do, execute, provide, acknowledge and deliver all further 
acts, deeds, assignments, charges, guarantees, covenants, assurances, documents and 
things reasonably required to most expeditiously fulfil the purposes and intentions of this 
Deed. 

14.5 Notice 

(a) A notice or other communication connected with this Deed (Notice) has no legal 
effect unless it is in writing. 

(b) In addition to any other method of service provided by law, the Notice may be: 

(i) sent by prepaid post to the address of the addressee set out in this Deed or 
subsequently notified; 

(ii) sent by facsimile to the facsimile number of the addressee;  

(iii) delivered at the address of the addressee set out in this Deed or 
subsequently notified; or 

(iv) sent by the Trustees to the address of a Trust Creditor last known to the 
Trustees. 

(c) A Notice must be treated as given and received: 

(i) if sent by post, on the 2nd Business Day (at the address to which it is posted) 
after posting; 

(ii) if sent by facsimile before 5pm on a Business Day at the place of receipt on 
the day it is sent and otherwise on the next Business Day at the place of 
receipt, or 

(iii) if otherwise delivered before 5pm on a Business Day at the place of delivery, 
upon delivery and otherwise on the next Business Day at the place of 
delivery. 



 

18 
 

p163197_077.docx  

(d) Despite clause 14, a facsimile is not treated as given or received unless at the end of 
the transmission the sender’s facsimile machine issues a report confirming the 
transmission of the number of pages in the Notice. 

(e) A Notice sent or delivered in a manner provided by clause 14 must be treated as 
validly given to and received by the party to which it is addressed even if: 

(i) the addressee has been liquidated or deregistered or is absent from the place 
at which the Notice is delivered or to which it is sent; or 

(ii) the Notice is returned unclaimed. 

(f) Any Notice by a party may be given and may be signed by its solicitor. 

(g) Any Notice to a party may be given to its solicitor by any of the means listed in clause 
14 to the solicitor’s business address or facsimile number. 

(h) The address for service of the Deed Administrators and Trustees is: 

c/- McGrathNicol  

Level 6, 171 Collins Street, Melbourne VIC 3000 

(i) The address for service of the Company is: 

c/- McGrathNicol  

Level 6, 171 Collins Street, Melbourne VIC 3000 

14.6 Waivers 

A failure to exercise or a delay in exercising any rights, power or remedy of a party under this 
Deed will not operate or be construed to operate as a waiver of that right, power or remedy, 
nor will any single or partial exercise of any right, power or remedy preclude any other or 
further exercise of that or any other right, power or remedy. 

14.7 Counterparts 

This Deed may be executed in any number of counterparts and those counterparts taken 
together constitute one and the same instrument. Transmission by email of an executed 
counterpart of this Deed and all documents required to be executed and delivered pursuant to 
this Deed will be deemed to constitute due and sufficient delivery of that counterpart. 

14.8 Stamp duty 

The Trustee will pay out of the Trust Fund any stamp duty payable in connection with this 
Deed and any security or other transaction that is contemplated by this Deed. 

14.9 GST 

(a) Words used in this clause 14.9 which have a defined meaning in the A New Tax 
System (Goods and Services Tax) Act 1999 (Cth) or the A New Tax System (Goods 
and Services Tax) Regulations 1999 (Cth) (GST Law), have the same meaning as in 
the GST Law unless the context otherwise indicates. 

(b) Unless expressly included, the consideration for any supply under or in connection 
with this Deed is exclusive of GST.  
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(c) To the extent that any supply is made by a party (Supplier) under or in connection 
with this Deed is a taxable supply, the consideration for that supply is increased by, 
and the recipient of the supply (Recipient) must pay to the Supplier, an additional 
amount equal to the GST payable on the supply (Additional Amount).  

(d) The Recipient need not pay the Additional Amount until it receives a tax invoice from 
the Supplier for the relevant taxable supply.  

(e) It is noted that the Trust is not carrying on a business for GST purposes, and 
therefore cannot claim income tax credits. However, it is a separate reporting entity 
for which the Trustees are responsible from a taxation perspective, and therefore the 
Trustees must lodge tax returns each financial year for the Trust. 

14.10 Time 

Time is of the essence in relation to this Deed. 

14.11 Governing Law 

This Deed will be governed by the laws of Victoria and all persons bound by this Deed submit 
to the exclusive jurisdiction of the courts of Victoria, including any courts having appellate 
jurisdiction. 
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Executed by the parties as a Deed.  

 

Administrators 

Signed, sealed and delivered by Keith 
Alexander Crawford in his capacity as 
joint and several administrator in the 
presence of: 

) 

) 

) 

 

 

 

 

.......................................................….. 

Signature of Witness 
 
 

 

.......................................................….. 

Name of Witness 

 

.......................................................….. 

Address of Witness 

 

.......................................................….. 

Signature of administrator 

 

 

 

Signed, sealed and delivered by Robert 
Bruce Smith in his capacity as joint and 
several administrator in the presence of 

) 

) 

) 

 

 

 

 

.......................................................….. 

Signature of Witness 
 

 

.......................................................….. 

Name of Witness 

 

.......................................................….. 

Address of Witness 

 

.......................................................….. 

Signature of administrator  
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Company 

 

Executed as a deed by The Malka Group 
Pty Ltd (Administrators Appointed) ACN 
111 581 107 by its joint and several 
administrator (without personal liability) in 
the presence of:  

) 

) 

) 

 

 

 

 

.......................................................….. 

Signature of Witness 
 

 
.......................................................….. 

Name of Witness 

 

.......................................................….. 

Address of Witness 

 

.......................................................….. 

Signature of administrator 

 

.......................................................….. 

Full name of joint and several administrator 

 

 

Deed Proponent 

Signed, sealed and delivered by Malka 
Lawrence in the presence of: 

) 

) 

) 

 

 

 

 

 

.......................................................….. 

Signature of Witness 
 

 

.......................................................….. 

Name of Witness 

 

.......................................................….. 

Address of Witness 

 

.......................................................….. 

Signature of Deed Proponent 
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REGULATORY GUIDE 82 

External administration: 
Deeds of company 
arrangement involving a 
creditors’ trust 

December 2018 

About this guide 

This guide is for registered liquidators appointed under Pt 5.3A of the 

Corporations Act as a voluntary administrator or deed administrator 

(administrator). 

It explains:  

 our interpretation of administrators’ obligations under the Corporations 

Act and the general law where they are considering a proposed deed of 

company arrangement (DOCA) or a proposed variation of a DOCA 

(collectively, a DOCA proposal) involving a creditors’ trust; and  

 in particular, the information that we consider is material to creditors 

and should therefore be disclosed when a DOCA proposal involves a 

creditors’ trust. 
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About ASIC regulatory documents 

In administering legislation ASIC issues the following types of regulatory 

documents. 

Consultation papers: seek feedback from stakeholders on matters ASIC 

is considering, such as proposed relief or proposed regulatory guidance. 

Regulatory guides: give guidance to regulated entities by: 

 explaining when and how ASIC will exercise specific powers under 

legislation (primarily the Corporations Act) 

 explaining how ASIC interprets the law 

 describing the principles underlying ASIC’s approach 

 giving practical guidance (e.g. describing the steps of a process such 

as applying for a licence or giving practical examples of how 

regulated entities may decide to meet their obligations). 

Information sheets: provide concise guidance on a specific process or 

compliance issue or an overview of detailed guidance. 

Reports: describe ASIC compliance or relief activity or the results of a 

research project. 

Document history 

This guide was issued in December 2018 and is based on legislation and 

regulations as at the date of issue. 

Previous versions:  

 Superseded Guide 220, issued May 2005, rebadged as Regulatory 

Guide 82 on 5 July 2007 

Disclaimer  

This guide does not constitute legal advice. We encourage you to seek your 

own professional advice to find out how the Corporations Act and other 

applicable laws apply to you, as it is your responsibility to determine your 

obligations. 

Examples in this guide are purely for illustration; they are not exhaustive and 

are not intended to impose or imply particular rules or requirements. 
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A Overview  

Key points 

A creditors’ trust in a deed of company arrangement (DOCA) is a 

mechanism that is used to accelerate a company’s exit from external 

administration.  

It is important that voluntary administrators and deed administrators 

(administrators) are aware of their obligations and properly consider all the 

relevant issues raised by the use of a creditors’ trust. 

This guide indicates how we think administrators will adequately and 

properly perform all their duties and functions when a DOCA proposal 

involves a creditors’ trust. 

DOCAs and creditors’ trusts 

RG 82.1 A creditors’ trust in a DOCA is a mechanism used to accelerate a company’s 
exit from external administration: see RG 82.6–RG 82.11.  

RG 82.2 We have issued this guide to outline our views on the use of creditors’ trusts 
and indicate our interpretation of adequate and proper performance by 
administrators of their duties and functions in this situation. 

Administrators’ obligations about using creditors’ trusts 

RG 82.3 Administrators should be aware of and properly consider all the relevant 
issues raised by the use of a creditors’ trust, to avoid: 

(a) submitting a DOCA proposal to creditors that involves a creditors’ trust 
without properly considering whether such an arrangement is 
appropriate in the company’s circumstances; 

(b) failing to disclose all the material information about the creditors’ trust 
and its implications; and/or 

(c) making an inappropriate recommendation about the DOCA proposal. 

Is a creditors’ trust appropriate in this situation? 

RG 82.4 We consider that DOCA proposals should not involve creditors’ trusts unless 
administrators have:  

(a) adequately considered the appropriateness of using a creditors’ trust in 
the particular case; and  
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(b) disclosed all material information about the creditors’ trust and its 
implications to enable creditors to consider the advantages and 
disadvantages for the company, the creditors and the administrator. 

RG 82.5 DOCAs involving a creditors’ trust create special risks for creditors. Once 
the creditors’ trust has been constituted and the DOCA terminates, the 
arrangement is no longer governed by Pt 5.3A of the Corporations Act 2001 
(Corporations Act) and the protective mechanisms of that part—including 
the supervisory and remedial jurisdiction of the courts—cease to apply. 
Administrators recommending a creditors’ trust bear a heavy burden of 
explaining to creditors the implications of adopting such a proposal. 
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B DOCAs and creditors’ trusts  

Key points 

A creditors’ trust in a DOCA is a mechanism used to accelerate a 

company’s exit from external administration.  

The company and/or third parties promise to make payment (or transfer 

other property) to the trustee to satisfy the creditors’ claims, and to 

extinguish their rights, against the company.  

We consider that there are different and additional risks for creditors where 

a DOCA proposal involves a creditors’ trust. 

We are aware that creditors (particularly of large companies) have been 

asked to approve a ‘holding’ DOCA. 

What is a creditors’ trust? 

RG 82.6 A creditors’ trust in a DOCA is a mechanism used to accelerate a company’s 
exit from external administration. It has been used most commonly (but not 
exclusively) in connection with the rehabilitation of public companies listed 
on ASX. In some cases, this leads to a ‘backdoor’ listing. 

RG 82.7 Typically, under the terms of the DOCA and one or more interconnected 
deeds, a trust entity is created and the company’s obligations to some or all 
of the creditors bound by the DOCA are compromised and transferred to the 
trust. Those creditors become beneficiaries of the trust. Occasionally, there 
may be separate creditors’ trusts for employee and non-employee creditors, 
or for secured and unsecured creditors. 

RG 82.8 The company and/or third parties promise to make one or more payments (or 
transfer other property) to the trustee to satisfy the creditors’ claims against 
the company. In return, the creditors’ rights against the company are 
extinguished. 

RG 82.9 The trustee of the new trust becomes solely responsible to the former 
creditors (now beneficiaries) for: 

(a) ensuring that the company and/or other third parties perform their 
payment and other obligations to the trustee; 

(b) determining how much each of the former creditors is entitled to receive 
from the trust; and 

(c) in due course, making any distribution to those former creditors. 
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RG 82.10 Usually, the DOCA is ‘effectuated’ (and terminates) after the creditors’ 
claims against the company have been removed in this way. In most cases, 
the DOCA terminates immediately on creation of the trust, which usually 
occurs when or shortly after the DOCA is executed. 

RG 82.11 When the DOCA terminates, the company ceases to be externally 
administered, the directors regain full control of the company and the 
company is no longer required to use the notification ‘subject to deed of 
company arrangement’ on its public documents (as otherwise would be 
required by s450E(2) of the Corporations Act). 

What are the special risks for creditors? 

RG 82.12 We consider that there are different and additional risks for creditors where a 
DOCA proposal involves a creditors’ trust. The significance of the risks in a 
particular case will depend on the quality of the information the 
administrator provides to creditors and the actual terms of the DOCA, trust 
deed and any other related documentation. 

RG 82.13 The key additional risks are that: 

(a) under the DOCA proposal, the DOCA may be effectuated and creditors’ 
rights against the company extinguished before: 

(i) the amount available for distribution to creditors of the 
company/beneficiaries of the trust has been ascertained; 

(ii) the trust fund has been received in full by the trustee; or 

(iii) creditors of the company/beneficiaries of the trust have received 
any payment from either the deed administrator or the trustee; 

(b) creditors may have fewer (or, in some circumstances, no) legal rights if 
the DOCA proposal is not fully complied with by all relevant parties; 
and 

(c) creditors may agree to the DOCA proposal without being aware (or 
fully appreciating the implications) of these matters. 

RG 82.14 The following factors increase the severity of these risks: 

(a) creditors’ lack of knowledge and inexperience; 

Note: The use of a creditors’ trust in a DOCA will be beyond the reasonable knowledge 
or experience of most creditors bound by the DOCA. Creditors (particularly unsecured 
creditors) of an insolvent company usually have limited knowledge of (or previous 
experience with) corporate insolvency laws and processes. Any previous experience is 
likely to be with the Corporations Act and ASIC as the relevant regulator, and they will 
generally expect their claims against the company and their dealings with the external 
administrator to be governed by the Corporations Act. Many creditors will have no or 
limited knowledge of trust law. 
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(b) inadequate disclosure by administrators of material information about 
the DOCA proposal; 

(c) the additional complexity of the legal and documentary arrangements 
needed to support the use of a creditors’ trust under a DOCA; 

(d) the trustee’s identity, skills, remuneration and insurance arrangements; 

(e) non-uniformity of the state and territory Trustee Acts governing trusts 
and trustees; 

(f) differences in the ways trustees and registered liquidators are regulated 
and supervised, particularly by ASIC and the courts; 

(g) potential difficulties for ASIC and creditors (as beneficiaries of the 
trust) in monitoring and enforcing proper conduct by the trustee; and 

(h) legal uncertainties and other issues for ASIC, creditors bound by the 
DOCA or other persons in challenging a DOCA that has already 
terminated.  

‘Holding’ DOCAs  

RG 82.15 Creditors are sometimes asked to approve a ‘holding’ DOCA. A holding 
DOCA may be proposed when it is not in the interests of creditors that the 
administration end, nor that the company be wound up. Holding DOCAs 
give a voluntary administrator more time to develop proposals for 
restructuring or otherwise resuscitating the company. Where this is the case, 
the voluntary administrator does not need to seek an extension from the court 
of the convening period for the second creditors’ meeting under s439A.  

Note: See Mighty River International Limited v Hughes [2018] HCA 38. 

RG 82.16 Generally, we think a holding DOCA should not propose the subsequent 
creation of a creditor’s trust unless all the information specified in this guide 
is provided to creditors voting on the holding DOCA. We think it is unlikely 
that information will be available to a voluntary administrator at the time of 
proposing a holding DOCA, given the nature and purpose of a ‘holding’ 
DOCA. In our view, the appropriate course is to obtain express creditor 
approval of the creditors’ trust by means of a formal variation of the DOCA 
when that information is available.  

RG 82.17 Where a holding DOCA is proposed, we consider that its terms should:  

(a) exclude an open-ended or very lengthy period to formulate a concrete 
proposal for continuing the company or its business; and 

(b) include a program for interim reporting to creditors on steps taken and 
results obtained by the deed administrator, so that creditors can monitor 
the deed administrator’s efforts.  
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C Administrators’ obligations about creditors’ trusts 

Key points 

Administrators have an overriding obligation to perform their duties and 

functions adequately and properly. Where a DOCA proposal is concerned, 

we consider that an administrator who is fulfilling this obligation will: 

• evaluate the proposal before submitting it to creditors (see RG 82.20–

RG 82.23); 

• disclose all material information about the proposal to creditors (see 

RG 82.24–RG 82.27), and 

• express an opinion about the proposal that adequately protects the 

interests of creditors (see RG 82.28–RG 82.30). 

Administrators may be subject to disciplinary or other action if they do not 

fulfil their obligations when a DOCA proposal involving a creditors’ trust is 

put to creditors. 

What are the obligations of administrators? 

RG 82.18 Administrators have an overriding obligation to perform their duties and 
functions adequately and properly. This includes ensuring that the interests 
of creditors are adequately protected. Where a DOCA proposal is concerned, 
we consider that an administrator who is fulfilling this obligation will: 

(a) evaluate the proposal before submitting it to creditors (see RG 82.20–
RG 82.23); 

(b) disclose all material information about the proposal to creditors (see 
RG 82.24–RG 82.26); and 

(c) express an opinion about the proposal that adequately protects the 
interests of creditors (see RG 82.28). 

RG 000.19 Administrators may be subject to disciplinary or other action if they do not 
fulfil their obligations when a DOCA proposal involving a creditors’ trust is 
put to creditors. 

Evaluating the proposal 

RG 82.20 Before submitting any DOCA proposal to creditors, administrators should 
consider whether the proposal is suitable to submit. For example, it will 
rarely be appropriate for an administrator to submit a DOCA proposal to 
creditors where the administrator does not have sufficient concrete details to 
comply with all of their disclosure obligations: see RG 82.24–RG 82.26. 



 REGULATORY GUIDE 82: External administration: Deeds of company arrangement involving a creditors’ trust 

© Australian Securities and Investments Commission December 2018 Page 10 

RG 82.21 Where the DOCA proposal involves a creditors’ trust, administrators should 
specifically consider whether such a mechanism is appropriate in the 
company’s circumstances. We think this includes considering whether the 
DOCA proposal (if accepted) may be an abuse of Pt 5.3A or otherwise 
contrary to the public interest. If so, it may be appropriate for the 
administrator to seek directions from the court before submitting the DOCA 
proposal to creditors. 

RG 82.22 Section 435A sets out the policy objective of Pt 5.3A: 
… for the business, property and affairs of an insolvent company to be 
administered in a way that: 
(a) maximises the chances of the company, or as much as possible of its 

business, continuing in existence; or 
(b) if it is not possible for the company or its business to continue in 

existence, results in a better return for the company’s creditors and 
members than would result from an immediate winding up of the 
company. 

RG 82.23 We consider that any mechanism for a creditors’ trust should only be 
included in a DOCA: 

(a) when there is a sound commercial reason that persuades the 
administrators that in all the circumstances it is in the best interests of 
creditors to adopt a DOCA with a creditors’ trust—to obtain a better 
return than from an immediate winding-up; 

(b) if it is consistent with the policy objective of Pt 5.3A, as outlined in 
s435A; and 

(c) if it is consistent with the public interest. 

Note 1: We consider, for example, that it is likely to be an abuse of Pt 5.3A, or 
otherwise contrary to the public interest, for a DOCA to involve a creditors’ trust where 
the DOCA proposal contemplates that the company would or could (after the DOCA 
has been effectuated in accordance with its terms) continue in existence in an insolvent 
financial condition. See Australian Law Reform Commission, Report No. 45, General 
Insolvency Inquiry, 13 December 1988 (the Harmer Report), vol. 1, pp. 62–63. 

Note 2: See Re Bevillesta Pty Ltd (in voluntary administration) [2011] NSWSC 417. 
Regarding the importance of the statutory regime under Pt 5.3A and the protections or 
advantages provided to creditors see also Sydney Land Corp P/L v Kalon P/L (1998) 26 
ACSR 427 at 430, Young v Sherman (2002) 170 FLR 86, Bovis Lend Lease P/L v Wily 
(2003) 45 ACSR 612 and Blacktown City Council v Macarthur Telecommunications 
P/L (2004) 47 ACSR 391. 

Disclosing material information 

RG 82.24 Section 75–225 of the Insolvency Practice Rules (Corporations) 2016 
(Insolvency Practice Rules) sets out matters that a voluntary administrator 
must include in their report and statement that accompany the notice of the 
second meeting of creditors convened under s439A of the Corporations Act. 

https://www.alrc.gov.au/report-45
https://www.alrc.gov.au/report-45
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The report must contain all information that is material to the creditors’ 
decision, including material details of what a proposed DOCA will contain. 

Note: See M&S Butler Investments Pty Ltd v Granny May’s Franchising Pty Ltd (1997) 
24 ACSR 695 and Commissioner of Taxation v Comcorp Australia Ltd (1996) 70 FCR 
356; 21 ACSR 590 which were decided under the predecessor to s75–225 of the 
Insolvency Practice Rules and s439A(4) of the Corporations Act. 

RG 82.25 Section 445D of the Corporations Act reinforces the disclosure obligations 
of administrators by providing that the court may terminate a DOCA if 
(among other things) information that is material to the creditors’ decision to 
approve the proposed DOCA was omitted or was false or misleading.  

RG 82.26 When submitting a DOCA proposal to creditors that involves a creditors’ 
trust, administrators should disclose all the information that is material to the 
creditors’ decision about whether to accept the particular risks associated 
with the proposal. In Section D, we set out the information we think is 
material to that decision. 

Disclosure before variation of DOCA 

RG 82.27 We consider that deed administrators have an implied obligation to include 
similar matters in the documents that accompany a notice of meeting when a 
DOCA variation is proposed. 

Expressing an opinion that protects creditors’ interests 

RG 82.28 Administrators have an obligation to provide creditors with a statement 
setting out (among other things) the administrator’s opinion about whether it 
would be in the creditors’ interests for the company to execute a proposed 
DOCA or DOCA variation and the reasons for that opinion: see  
s75–225(3)(b) of the Insolvency Practice Rules and RG 82.27. 

RG 82.29 Where a DOCA proposal involves a creditors’ trust, we consider that 
administrators fulfilling this obligation will discuss the advantages and 
disadvantages for creditors of the proposed creditors’ trust when making 
their recommendation. 

RG 82.30 We also consider that the obligation to ensure the interests of creditors are 
adequately protected means that there are some circumstances when an 
administrator should not recommend that creditors approve a DOCA 
proposal involving a creditors’ trust: see Table 1. 
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Table 1: Examples of circumstances when an administrator should not recommend a 

proposal involving a creditors’ trust 

Circumstance Details 

The proposed value of the 

creditors’ trust fund cannot be 

reasonably estimated 

When the proposed value of the creditors’ trust fund cannot be reasonably 

estimated at the time the proposal will be voted on by the creditors. This is 

because the amount that may become available to the creditors (as 

beneficiaries of the trust) will be so speculative that it will never be in the 

creditors’ interests for the company to execute a DOCA that terminates, 

almost immediately, their status and rights as creditors. 

Note: DOCAs that do not involve a creditors’ trust may, in some cases, 
propose a return to creditors that could be described as speculative. However, 
in those cases, the interests of creditors are different because the creditors’ 
status as creditors (and their rights against the company under Pt 5.3A) will not 
be prematurely extinguished as may occur when a creditors’ trust is used. 

There is concern about whether 

the trustee will receive all of the 

trust fund 

When the administrator has reason for concern about whether the trustee 

will receive all of the trust fund, or at least adequate and enforceable 

security for the trust fund, before the DOCA terminates and the creditors’ 

rights (as creditors) against the company are extinguished. This is because 

it will rarely be in the creditors’ interests to place on them (and the trustee) 

all the risks of failure of the trust if there is future non-performance of 

obligations undertaken under the DOCA by the company or a third party. 

Note: See also Kalon v Sydney Land Corp P/L (1998) 26 ACSR 593 upholding 
Sydney Land Corp P/L v Kalon P/L (1998) 26 ACSR 427. 

The DOCA or trust deed 

provisions will permit the trustee 

(or any replacement trustee) of 

the creditors’ trust to be a 

person who does not have the 

necessary skills and experience 

When the DOCA or trust deed provisions will permit the trustee (or any 

replacement trustee) of the creditors’ trust to be a person who does not 

have the necessary skills and experience or is otherwise unsuitable to be 

the trustee. The risk to creditors from an unsuitable trustee is severe. In our 

view, the interests of creditors are likely to be adequately protected if the 

trustee of the creditors’ trust is a registered liquidator, but will never be 

adequately protected if the trustee will or could be the company the subject 

of the proposed DOCA. 

Note: This does not imply that the trustee should always be the same person 
as the deed administrator; the trustee could be another registered liquidator. 

Concern about adequate civil 

liability insurance for the trustee 

When there is reason for concern about whether the proposed trustee will 

have adequate civil liability insurance for their conduct as trustee of the 

creditors’ trust. 

DOCA/trust will not provide 

rights at least as favourable as 

rights of creditors under the 

Corporations Act 

When the DOCA and/or the trust deed will not provide processes and rights 

that are at least as favourable to the beneficiaries as the processes for and 

rights of creditors under the Corporations Act. 

Concrete details about the 

proposed structure and terms of 

the DOCA and trust deed cannot 

be provided 

When concrete details about the proposed structure and terms of the 

DOCA and trust deed cannot be provided. Because of the additional 

complexity of creditors’ trust arrangements, we do not consider that a broad 

outline of the proposed DOCA and proposed creditors’ trust deed is 

sufficient. In practical terms, we think it is unlikely that administrators will be 

able to satisfy their disclosure obligations to creditors unless a draft DOCA 

and a draft trust deed have been prepared. 

Note: See also Kirwan v Cresvale Far East Ltd (in liq) [2002] NSWCA 395 at 
[382] per Young CJ; (2003) 44 ACSR 21 and Commissioner of Taxation v 
Comcorp Australia Ltd (1996) 70 FCR 356 at 389; 21 ACSR 590 at 624. 
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D Disclosing material information 

Key points 

Administrators have an obligation to give creditors material information that 

will enable them to understand a DOCA proposal for a creditors’ trust and 

make an informed decision whether to approve it. 

Table 2 lists some of the types of information we consider an administrator 

must disclose to creditors and/or express an opinion about. 

What is material information? 

RG 82.31 Administrators have an obligation to give creditors material information that 
will enable them to: 

(a) understand a DOCA proposal; and 

(b) appreciate the legal and practical implications for them of authorising 
the company to execute the proposed DOCA (or DOCA variation). 

RG 82.32 In this section, we set out what we think is material information when a 
DOCA proposal involves a creditors’ trust. Depending on the particular case, 
administrators may also need to disclose other material information. 

Note: Parts of this section may also be relevant to DOCAs that do not involve a 
creditors’ trust. 

RG 82.33 The information should be set out in the report and statement made under 
s75–225 of the Insolvency Practice Rules (or explanation that accompanies 
the notice of meeting where a DOCA variation is proposed) as simply, 
clearly and succinctly as possible in the circumstances. 

RG 82.34 When the DOCA proposal involves a creditors’ trust, we consider this 
obligation means that information should be provided that enables creditors 
to understand the actual and potential implications and specific risks for 
them of the proposed creditors’ trust arrangements. Creditors should be able 
to make a realistic and informed assessment of the proposal and whether 
they should approve it (including, but not limited to, whether they are likely 
to receive a better return under the particular DOCA proposal, under a 
DOCA that does not involve a creditors’ trust, or under a winding-up). In 
Parkview Constructions Pty Ltd v Tayeh and Others [2009] NSWSC 186 at 
[76], Justice Barrett said that:  

Administrators recommending to creditors the adoption of a deed of 
company arrangement that will give birth immediately to a creditors’ trust 
and then itself promptly die bear a heavy burden of explaining to creditors 
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the implications of the shift from a regime incorporating a court 
administered scheme of creditor protection to one in which creditors 
become passive trust beneficiaries. 

RG 82.35 Much of the information that we think should be provided to creditors will 
describe the administrator’s understanding of the law. Therefore, we 
consider that administrators should base such information on legal advice 
received by them that is applicable to the particular DOCA proposal. 

RG 82.36 Because of the additional complexity involved in a DOCA proposal 
involving a creditors’ trust, we consider that creditors should be given 
adequate opportunity to obtain (if they wish) professional advice about the 
proposal, its implications and risks before they vote on the proposal. This 
may affect the appropriate period of notice of a meeting, the need for an 
extension of the convening period, or the need for an adjournment of the 
meeting. 

RG 82.37 ASIC, creditors and the public can only properly understand the DOCA by 
also understanding the associated arrangements. Where a DOCA (or DOCA 
variation) involving a creditors’ trust is approved and executed, we expect 
administrators to lodge the DOCA (or DOCA variation) with ASIC, as well 
as lodging:  

(a) a copy of the creditors’ trust deed; and  

(b) any other associated document (such as an ‘implementation deed’) that 
is referred to in the DOCA or is otherwise necessary to support the 
creditors’ trust arrangements. 

Table 2: Material information to disclose to creditors 

Information Description Reference 

Reasons The reasons why the DOCA proposal involves a 

creditors’ trust 

RG 82.38–RG 82.40 

Key events The anticipated sequence of key events if the DOCA 

proposal is approved, and the implications for creditors 

RG 82.41–RG 82.42 

Return The anticipated return to creditors/beneficiaries RG 82.43 

Trustee particulars The identity, skills, experience and insurance of the 

proposed trustee 

RG 82.44 

Remuneration The proposed remuneration and expenses of the deed 

administrator and trustee 

RG 82.46–RG 82.47 

Indemnities Details of any indemnities for fees or liabilities RG 82.48 

Powers The differences between the powers of a deed 

administrator under the Corporations Act and the trustee 

under the DOCA proposal 

RG 82.49–RG 82.50 
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Information Description Reference 

Claims How creditors’ claims will be dealt with under the DOCA 

proposal and in what priority 

RG 82.51–RG 82.52 

Other creditor/beneficiary 

differences 

A comparison of the protections and rights of creditors 

under the Corporations Act and of beneficiaries under the 

DOCA proposal 

RG 82.53–RG 82.56 

Fair Entitlements 

Guarantee scheme (FEG) 

Any effect on employee entitlements under FEG RG 82.57 

Compliance opinion An opinion on the capability of the company (and 

relevant third parties) to comply with obligations to the 

trustee 

RG 82.58 

Solvency statement The basis for an opinion that the company will be solvent 

at the date of effectuation of the DOCA 

RG 82.59 

Tax issues for 

company/trust 

Details of the taxation and stamp duty implications for the 

company and the trust 

RG 82.61 

Tax issues for individual 

creditor/beneficiary 

Potential differences in taxation implications for creditors 

and beneficiaries 

RG 82.62 

Other Any other material aspects or implications RG 82.63–RG 82.64 

Reasons 

RG 82.38 Administrators should provide an explanation of the reasons why the DOCA 
proposal involves a creditors’ trust, instead of a DOCA where creditors’ 
claims and rights would be dealt with directly under the DOCA and the 
Corporations Act. 

RG 82.39 We expect this explanation to include identification of any legal or 
commercial reasons, and a discussion of why it is considered to be in the 
interests of creditors as a whole to use the proposed creditors’ trust. 

RG 82.40 If one of the stated reasons is to enable listing of the company or re-
quotation of the company’s financial products on a financial market such as 
ASX, the administrator should also provide details of: 

(a) the market operator’s requirements for listing or re-quotation and how it 
is proposed that the company would meet those requirements; and 

(b) how and why listing or re-quotation would be in the interests of the 
creditors (as opposed to the directors, shareholders or some other party). 
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Key events 

RG 82.41 Administrators should explain the anticipated sequence and relative timing 
for each of the following key events if the DOCA proposal is approved, and 
the implications of each event for creditors: 

(a) execution of the DOCA; 

(b) creation of the creditors’ trust; 

(c) termination of the DOCA; 

(d) receipt of the creditors’ trust fund by the trustee; and 

(e) distribution to creditors/beneficiaries. 

RG 82.42 The explanation of implications should include the nature of the legal 
relationship of the creditors to the company after each event (and 
specifically, when they would cease to be creditors), and what will happen if 
any of these events, or their timing, does not occur as anticipated. 

Return to creditors 

RG 82.43 Administrators should provide information about the anticipated return to 
creditors/beneficiaries under the DOCA proposal, including: 

(a) the anticipated date(s) when the trust fund will be received by the 
trustee and from which sources; 

(b) the anticipated value of the total trust fund and of the portion that would 
be available for distribution to beneficiaries, with an explanation of any 
difference in those values; 

Note: See also Table 1. 

(c) the anticipated date(s) for distribution by the trustee to the beneficiaries; 

(d) the anticipated rate(s) of distribution by the trustee; 

(e) risks to creditors/beneficiaries associated with any delay in receipt of 
the trust fund by the trustee, or in distribution by the trustee to the 
beneficiaries; and 

(f) the potential return to creditors if the DOCA proposal did not involve a 
creditors’ trust. 

Note: We consider that the information in this paragraph should be linked to other 
information provided (e.g. information about remuneration, expenses and taxation) so 
that creditors are able to identify and weigh up the additional overall costs involved 
because of the creditors’ trust and any potential increase in the distribution to them, 
against the likelihood of, and any delay in, receiving that distribution. 
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Trustee particulars 

RG 82.44 Administrators should provide information about the proposed trustee, 
including: 

(a) why that trustee is proposed and is considered appropriate, with details 
of their qualifications, skills and relevant experience to perform the 
duties and functions they will have as trustee of the creditors’ trust; 

Note: See also Table 1. 

(b) whether the DOCA proposal requires the trustee (and any replacement 
trustee) of the creditors’ trust to be the deed administrator or other 
person registered by ASIC under s20–30 of Sch 2 to the Corporations 
Act as a liquidator; 

(c) whether ASIC or any other government regulator will have supervisory 
powers over conduct by the proposed trustee in that capacity, and if so, 
the nature of those powers; 

Note: Administrators should note our view that ASIC has certain supervisory powers 
under Div 40 of Sch 2 to the Corporations Act over conduct by the trustee where the 
DOCA and trust deed provide that the trustee is a registered liquidator. 

(d) whether the proposed trustee would have any potential conflict of 
interests when acting as trustee, and, if so, the nature of the conflict and 
how it would be managed; and 

(e) whether the proposed trustee has civil liability insurance (including 
professional indemnity and fidelity) that will cover conduct by them in 
their capacity as trustee of the proposed trust, and the nature and 
aggregate value of any such insurance. 

Note: See also Table 1 and RG 82.45. 

RG 82.45 If the proposed trustee is a registered liquidator, administrators should 
confirm whether that insurance policy covers conduct by the registered 
liquidator in the capacity of trustee. If not, additional insurance would be 
needed. 

Remuneration and expenses 

RG 82.46 Administrators should provide details of the remuneration and anticipated 
expenses of the deed administrator and proposed trustee, and a comparison 
of the remuneration process for the deed administrator and the trustee. 

RG 82.47 The information should cover: 

(a) how and when the deed administrator and trustee would be paid and at 
what rates; 
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(b) the effect of the fees and expenses of each of the deed administrator and 
trustee on the anticipated distribution to beneficiaries of the trust (see 
also RG 82.43). This includes identifying any additional fees and 
expenses involved because of the use of a creditors’ trust (such as 
through duplication of activity); and 

(c) the rights that beneficiaries would have to approve and/or challenge 
fees charged by the trustee (including what law and courts would decide 
those rights), compared with the rights they would have as creditors of a 
company subject to a DOCA. 

Note: See also Table 1. 

Indemnities 

RG 82.48 Administrators should provide the details and implications for 
creditors/beneficiaries of any indemnity for fees or liabilities that has been 
(or will be) provided to the deed administrator or trustee, including the 
relationship between the indemnifier, the company, the deed administrator 
and the trustee. This includes any indemnity or lien in favour of the deed 
administrator or trustee over the assets of the company or over the trust fund 
under the proposed terms of the DOCA or trust deed. 

Powers 

RG 82.49 Administrators should explain the differences between the powers of a deed 
administrator under the Corporations Act and the powers the trustee would 
have under the proposed trust deed and the relevant state or territory 
Trustee Act.  

RG 82.50 This includes identification of any likely deficiencies in the powers of the 
trustee to perform the functions envisaged under the proposed trust deed, and 
which may lead to applications to court (and associated costs) by the trustee 
that would not be necessary for a deed administrator. 

Claims 

RG 82.51 Administrators should explain how creditors’ claims against the company 
will be dealt with under the DOCA proposal and in what priority. This 
includes whether the value of those claims will be determined by the deed 
administrator or by the trustee. If by the trustee, there should be an 
explanation of what the process of determination will be and confirmation 
that the trustee will have unrestricted and free access to all the books and 
records of the company necessary to determine claims. 
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RG 82.52 If unsecured creditors’ priorities (as beneficiaries of the trust) will not follow 
the priorities set out in s556 of the Corporations Act, the nature of and 
reasons for the divergence from s556 should be explained. If the claims 
adjudication processes by the trustee and the associated rights of 
beneficiaries would differ from the processes and rights under the 
Corporations Act for creditors’ claims, the differences and their implications 
for beneficiaries should also be explained. 

Note: See also Table 1. 

Other creditor/beneficiary differences 

RG 82.53 The difference between Pt 5.3 of the Corporations Act, a creditors’ trust and 
general trust law must be drawn to the attention of creditors. The use of a 
creditors’ trust results in the loss of court supervision under the Corporations 
Act. Although courts can still provide relief under the general law of trusts, 
the safeguards available to creditors under Pt 5.3A are no longer available. 

RG 82.54 Administrators should provide a comparison of the protections and rights 
that creditors would have under the Corporations Act as creditors of a 
company subject to a DOCA, and the protections and rights they would have 
as beneficiaries of the proposed creditors’ trust. 

RG 82.55 In relation to creditors, we expect this comparison to include explanation of 
the ability of a creditor to: 

(a) challenge decisions, actions or omissions by a deed administrator, 
including decisions about the value of their claim against the company; 

(b) be informed (including through reports to creditors, meetings of creditors, 
and lodgement of statements of receipts and payments with ASIC, where 
these are required) about the progress of the external administration; 

(c) require a deed administrator to call a meeting of creditors to put a 
resolution to vary or terminate a DOCA; 

(d) apply to the court for the DOCA to be varied, terminated or avoided; and 

(e) complain to ASIC about conduct by the deed administrator. 

RG 82.56 In relation to beneficiaries of the proposed trust, we expect this comparison 
to include explanation of: 

(a) the law that would govern interpretation of the trust deed and the 
trustee’s powers and duties; 

(b) how beneficiaries, individually and collectively, would be able to 
monitor and enforce compliance by the trustee, the company and any 
relevant third parties with the terms of the DOCA, the trust deed and 
any ‘implementation deed’ or other document setting out obligations 
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connected with the creditors’ trust. This includes the rights that 
beneficiaries would have (and against whom) if any part of the trust 
fund is not paid to the trustee in accordance with the proposed DOCA, 
trust deed or other aspect of the arrangements; 

(c) the rights that a beneficiary would have to challenge decisions, actions 
or omissions by the trustee, including decisions about the value of their 
entitlement to a distribution out of the trust fund; 

(d) how, when and by whom the terms of the trust deed could be varied, 
including the rights that a beneficiary would have to call, or require the 
trustee to call, a meeting of beneficiaries to vary or terminate the trust 
deed; and 

(e) how, and to which supervisory body, a beneficiary could complain 
about decisions or other conduct by the trustee. 

Fair Entitlements Guarantee scheme 

RG 82.57 Administrators should disclose the effect (if any) for employee creditors of 
becoming a beneficiary of a creditors’ trust on their rights under the FEG, or 
on the Australian Government’s rights of subrogation under FEG. 

Compliance opinion 

RG 82.58 Administrators should state: 

(a) the inquiries they have made about the capability (including financial 
capability) of the company and any relevant third party to comply with 
their obligations under the DOCA proposal; 

(b) the information they have received in response to those inquiries; and 

(c) based on this information, their opinion on whether the company (and any 
relevant third party) is capable of complying and is likely to comply with 
its obligations to the trustee, if the DOCA proposal is approved by creditors. 

Note: See also Table 1. 

Solvency statement 

RG 82.59 Administrators should state the reasons why they have formed the opinion 
that the company will be solvent at the date of effectuation of the DOCA, if 
the DOCA is wholly effectuated on the terms proposed. 

RG 82.60 An administrator who has not formed or cannot form this opinion should 
re-evaluate the proposal: see RG 82.23. 



 REGULATORY GUIDE 82: External administration: Deeds of company arrangement involving a creditors’ trust 

© Australian Securities and Investments Commission December 2018 Page 21 

Taxation issues for company and trust 

RG 82.61 Administrators should provide details of the taxation (including capital gains 
tax), stamp duty and other financial implications for the company and for the 
trust of: 

(a) establishing the trust; 

Note: Trusts are entities that are subject to Australian Business Number (ABN) 
registration requirements and to Australian income tax legislation. 

(b) transferring to the trust the company’s liabilities to its creditors and, 
where applicable, other property of the company; 

(c) where applicable, realising trust assets; and 

(d) distributing trust assets to the beneficiaries. 

RG 82.62 This should include explanation of how these costs will impact on the 
anticipated return to creditors/beneficiaries: see also RG 82.45. 

Taxation issues for individual creditor/beneficiary 

RG 82.63 Administrators should provide a statement in general terms about the 
potential taxation implications for a creditor of receiving distributions (in 
their capacity as beneficiary) from a trust, rather than payment from the 
company in their capacity as creditors, with a statement advising creditors to 
seek professional advice about their individual taxation circumstances. 

Other issues 

RG 82.64 Administrators should provide information about any other material aspects 
or implications of the particular DOCA proposal, such as: 

(a) whether an Australian financial services (AFS) licence or authorisation 
would be needed by the trustee and, if so, the financial and other 
implications for creditors/beneficiaries; 

Note: Administrators should note that the automatic AFS licensing exemptions 
available to external administrators under s911A(2)(f) of the Corporations Act may not 
apply to registered liquidators acting as trustee of a creditors’ trust. 

(b) if the DOCA proposal involves preservation of the corporate shell, any 
independent opinion about the estimated value of the corporate shell; and 

(c) if the DOCA proposal involves a proposed equity raising and 
reorganisation of the company’s share capital, information about what 
this would involve (including costs and the implications of those costs 
for the return to creditors/beneficiaries), and the implications of relevant 
fundraising or takeover laws. 
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Key terms 

Term Meaning in this document 

ABN Australian Business Number 

administrator Has the meaning given in s9 of the Corporations Act 

Note: It therefore includes both deed administrators and 
voluntary administrators. 

AFS licence An Australian financial services licence under s913B of 

the Corporations Act that authorises a person who carries 

on a financial services business to provide financial 

services 

Note: This is a definition contained in s761A. 

AFS licensee A person who holds an AFS licence under s913B of the 

Corporations Act 

ASIC Australian Securities and Investments Commission 

ASX ASX Limited or the exchange market operated by ASX 

Limited 

Corporations Act Corporations Act 2001, including regulations made for the 

purposes of that Act 

deed administrator A person appointed to administer a deed of company 

arrangement under Pt 5.3A of the Corporations Act 

DOCA A deed of company arrangement 

DOCA proposal A proposed DOCA or proposed variation of a DOCA 

FEG Fair Entitlements Guarantee scheme 

Insolvency Practice 

Rules 

Insolvency Practice Rules (Corporations) 2016 

Pt 5.3A (for example) A part of the Corporations Act (in this example numbered 

5.3A), unless otherwise specified 

registered liquidator A person registered by ASIC under s20–30 of Sch 2 to 

the Corporations Act 

s439A (for example) A section of the Corporations Act (in this example 

numbered 439A), unless otherwise specified 

voluntary administrator An administrator of a company but not of a deed of 

company arrangement 
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Related information 

Headnotes  

creditors’ trust, deed of company arrangement, DOCA, material information, 
registered liquidator 

Regulatory guides 

RG 33 Security deposits 

Legislation 

Corporations Act, Pt 5.3A; s435A, 439A, 445D, 450E(2), 556, 911A; Sch 2, 
Div 40, s20–30  

Insolvency Practice Rules, s75–225 
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This remuneration approval report provides you with information to assist you to make an informed decision regarding the 

approval of our proposed remuneration in relation to the administration, deed administration, creditors’ trust and liquidation 
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 Executive Summary 

We are asking creditors to approve the following remuneration: 

Current approval requests Remuneration (ex GST) 

Voluntary Administration $475,000.00 

If TMG is placed into a Deed of Company Arrangement (DOCA) (up to) $100,000.00 

If the Creditors’ Trust is formed (up to) $150,000.00 

If TMG is placed into liquidation (up to) $500,000.00 

Details of remuneration and disbursements can be found in sections 3 and 4 of this report.  Creditors will be asked 

to approve our remuneration at the Second Meeting of Creditors on Monday, 12 September 2022. 

In our Initial Remuneration Notice dated 11 August 2022, we estimated that our remuneration for the Voluntary 

Administration would total between $200,000 to $250,000 (exc. GST) up to the Second Meeting of Creditors, subject 

to a number of assumptions.  We have encountered the following matters and complexities in the Administration 

to date which has contributed to our current approval request being higher than initially estimated: 

▪ as set out in our Report to Creditors dated 5 September 2022, we have uncovered material deficiencies in the 

quality and reliability of TMG’s books and records which have: 

 frustrated our efforts to provide accurate information on a timely basis to parties participating in our sale 

process; 

 caused us to incur significantly more time cost in supporting efforts to produce statements of attainment 

for TMG students; 

 forced us to reconstruct basic financial information and to obtain additional information from third parties 

in order to advance our preliminary investigations into possible insolvent trading and other claims against 

the Director and/or other parties; and 

 complicated the process of securing TMG’s data and physical records; 

▪ a more significant level of consultation than anticipated has been needed with regulatory bodies, including the 

Australian Skills Quality Authority, Victorian Department of Education and Tuition Protection Service to: 

 manage the impact of the Administration on students including by providing transition support and 

guidance to students where possible; 

 seek guidance in relation to TMG’s compliance record and its implications for the Administrators’ sale 

process; and 

 obtain information to support the Administrators’ preliminary investigations into TMG’s affairs. 

▪ managing the impact of pre-appointment regulatory compliance concerns on the Administrators’ ability to 

realise value from TMG’s assets, including addressing these concerns and the associated remediation 

requirements where possible when facilitating negotiations and due diligence with parties interested in acquiring 

TMG’s business and/or assets; 

▪ a larger than anticipated number of parties expressing interest in TMG’s assets and/or in proposing a DOCA 

leading to more associated consultation and explanation including in relation to TMG’s compliance and 

registration renewal status;    

▪ considering a DOCA and Creditors’ Trust proposed by TMG’s Director (the Proposed DOCA), including 

undertaking a detailed review of the Proposed DOCA and Creditors’ Trust and negotiation with the Director’s 

legal advisors to progress the Proposed DOCA to a form that is in the best interests of TMG  and creditors; 

▪ attending to a significant number of student queries, including responding to over 2,000 queries via email, 600 

phone calls and TMG students who attended McGrathNicol’s office; and 
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▪ supporting the process of making statements of attainment and certificates of completion available to TMG’s 

students, including managing a small team of TMG employees to assist prepare this documentation while the 

Administrators’ facilitated the provision of documents to students. 

We calculated  our remuneration for the Voluntary Administration as a whole to total $475,000.00 (exc. GST).  For 

the benefit of TMG’s creditors and to facilitate the DOCA and Creditors’ Trust as our recommended outcome, we 

have agreed with the Director to cap our fees for the Voluntary Administration at $380,000.00 (exc. GST) if creditors 

approve the Proposed DOCA at the Second Meeting of Creditors.  Refer to the next section for further detail.  

Please note that any defined terms in this report have the same meaning as those contained in the main body of 

the Administrators’ Report. 

 Declaration 

We have undertaken an assessment of this remuneration claim in accordance with the law and applicable 

professional standards.  We are satisfied that the remuneration claimed is necessary and proper. 

We have reviewed the work in progress (WIP) report for the Administration to ensure that remuneration is only 

being claimed for necessary and proper work performed.   

In calculating the quantum of actual remuneration claims for the period of the Voluntary Administration the 

Administrators have undertaken a fulsome review of recorded WIP and have taken the following steps to ensure 

our remuneration claim is both appropriate and fair to creditors: 

▪ applied line by line time cost adjustments to reduce the quantum of WIP from $561,201.00 as at 2 September 

2022 to $457,723.00, equivalent to a reduction of $103,478.00 or 18.4%; 

▪ applied an additional discount of $22,723.00 or 4.0% (i.e. total time cost discount of $126,201.00 or 22.5%) to 

reduce WIP at 2 September 2022 to $435,000.00 to account for any residual time cost inefficiencies not already 

dealt with via the abovementioned adjustment of 18.4%; and 

▪ agreed with the Deed Proponent to cap the total remuneration sought for the Voluntary Administration period 

at $380,000.00 (excluding GST) only in the event that creditors approve the Proposed DOCA and Creditors’ 

Trust at the Second Meeting of Creditors.  This is equivalent to a further $95,000.00 or 20.0% discount to the 

total remuneration claim of $475,000.00 (excluding GST) for the Voluntary Administration period for which 

approval will be sought at the Second Meeting of Creditors.  

 Remuneration sought 

The remuneration we are asking creditors to approve is as follows: 

Remuneration for Period 
Amount (ex 

GST) 
Rates to apply When it will be drawn 

Work I have already 

done 

8 August 2022 to 2 

September 2022 

$435,000.00 Provided in my Initial 

Remuneration Notice 

sent to creditors on 11 

August 2022. 

Immediately, when 

funds are available. 

Future work to 

second meeting date 

3 September 2022 

to 12 September 

2022 

$40,000.00 Provided in my Initial 

Remuneration Notice 

sent to creditors on 11 

August 2022. 

Immediately, when 

funds are available 

(subject to costs being 

incurred). 

Voluntary 

Administration total 

 $475,000.00   

Future work – DOCA For the period of 

the DOCA 

$100,000.00 Provided in my Initial 

Remuneration Notice 

sent to creditors on 11 

August 2022. 

Immediately, when 

funds are available 

(subject to costs being 

incurred). 

DOCA total  $100,000.00   
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Remuneration for Period 
Amount (ex 

GST) 
Rates to apply When it will be drawn 

Future work – 

Creditors’ Trust 

For the period of 

the Creditors’ Trust 

$150,000.00 Provided in my Initial 

Remuneration Notice 

sent to creditors on 11 

August 2022. 

Immediately, when 

funds are available 

(subject to costs being 

incurred). 

Creditors’ Trust 

total 

 $150,000.00   

Future work – 

Liquidation 

For the period of 

the Liquidation 

$500,000.00 Provided in my Initial 

Remuneration Notice 

sent to creditors on 11 

August 2022. 

Immediately, when 

funds are available 

(subject to costs being 

incurred). 

Liquidation total  $500,000.00   

Details of the work already done are included at Schedule A and future work expected to be done are included at 

Schedules C, E, G and I. 

Schedule B includes a breakdown of time spent by the appointees and staff members on each major task for work 

we have already done.  Schedules D, F, H and J include breakdowns of time for future work expected to be done 

by the appointees and staff members on each major task. 

Actual resolutions to be put to the meeting are detailed below for your information.  These resolutions also appear 

in the proxy form for the meeting provided to you. 

Work I have already done: from 8 August 2022 to 2 September 2022 

“That the remuneration of the Administrators for the period 8 August 2022 to 2 September 2022, calculated at 

hourly rates as detailed in the Initial Remuneration Notice dated 11 August 2022, is determined in the sum of 

$435,000.00, exclusive of GST.” 

Future work: from 3 September 2022 to the Second Meeting of Creditors 

“That the future remuneration of the Administrators from 3 September 2022 to the Second Meeting of Creditors is 

determined at a sum equal to the cost of time spent by the Administrators and their partners and staff, calculated 

at the hourly rates as detailed in the Initial Remuneration Notice dated 11 August 2022, up to an initial amount of 

$40,000.00, exclusive of GST.” 

Deed Administrators’ remuneration (if applicable): for the period of the DOCA 

“That the future remuneration of the Deed Administrators of The Malka Group Pty Ltd (subject to a Deed of 

Company Arrangement) (if applicable) for the period of the DOCA, determined at a sum equal to the cost of time 

spent by the Deed Administrators and their partners and staff, calculated at the hourly rates as detailed in the 

Initial Remuneration Notice dated 11 August 2022 be approved, up to an initial amount of $100,000.00, exclusive 

of GST.” 

Trustee of the Creditors’ Trust remuneration (if applicable): for the period of the Creditors’ Trust 

“That the future remuneration of the Trustees of the Creditors’ Trust (if applicable), for the period of the Creditors’ 

Trust, determined at a sum equal to the cost of time spent by the Trustees and their partners and staff, calculated 

at the hourly rates as detailed in the Initial Remuneration Notice dated 11 August 2022 be approved, up to an 

initial amount of $150,000.00, exclusive of GST.” 

Liquidators’ remuneration (if applicable): for the period of the Liquidation 

“That the future remuneration of the Liquidators of The Malka Group Pty Ltd (to be In Liquidation) (if applicable) 

for the period of the liquidation, determined at a sum equal to the cost of time spent by the Liquidators and their 

partners and staff, calculated at the hourly rates as detailed in the Initial Remuneration Notice dated 11 August 

2022 be approved, up to an initial amount of $500,000.00, exclusive of GST.” 
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 External disbursements 

We are not required to seek creditor approval for costs paid to third parties, or where we are recovering a cost 

incurred on behalf of the administration, but we must provide details to creditors. 

The following external disbursements have been paid by McGrathNicol and relate to the administration of TMG.  

These amounts will be reimbursed to McGrathNicol at cost from TMG’s administration bank account. 

 

The above amount reflects disbursements which have been processed at 2 September 2022.  Further disbursements 

will be processed subsequent to this date. 

 Internal disbursements 

Internal disbursements are paid for by McGrathNicol and are recovered from the administration bank account.  

Creditors are only required to approve these types of disbursements where there is an element of profit or advantage 

to the external administrator or a related party of the external administrator. 

There have been no internal disbursements processed as at 2 September 2022.  We are not seeking to recover any 

internal disbursements with a profit element in the administration of TMG.  

External disbursements at cost for the period 8 August 2022 to 2 September 2022

Category $

Data storage hard drives 1,456.67

Motor vehicle searches 40.01

Transport of hardware 13.55

Total 1,510.23
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 Likely impact on dividends 

It is both reasonable and appropriate for a professional service provider to be remunerated for their services.  An 

external administrator is entitled to be remunerated for necessary work that is properly performed.  That work 

generates the funds that may be recovered for the benefit of creditors and other stakeholders. 

The impact of the approval of the external administrator’s remuneration is that the remuneration will then be paid 

provided sufficient funds are generated to enable it to be paid.  The remuneration will be paid from those funds 

that are generated prior to the payment of most creditors in the external administration.   

It is noted that funds would only be available to any stakeholder as a consequence of the work necessarily 

undertaken by the external administrator. 

If a dividend or distribution is to be paid to stakeholders during a subsequent appointment, such as the Creditors 

Trust in this case, there is also necessary work that must be undertaken by the external administrator to properly 

adjudicate on claims and distribute any available funds. 

 Summary of receipts and payments 

A summary of the receipts and payments for the Administration for the period 8 August 2022 to 31 August 2022 is 

included in section 13 of the Administrators’ Report to Creditors.  

 Queries 

If you have any queries regarding the information in this report, please contact the Administrators via email to 

TMGcreditors@mcgrathnicol.com or via phone to +61 3 9038 3100. 

You can also access information that may assist you on the following websites: 

▪ ARITA at www.arita.com.au/creditors 

▪ ASIC at www.asic.gov.au (search for “INFO 85”). 

Further supporting documentation for our remuneration claim can be provided to creditors on request. 

Dated: 5 September 2022 

 

 

 

 

Keith Crawford 

Joint and Several Administrator 

 

Attachments: 

Schedule A – Details of work already done 

Schedule B – Time spent by staff on each major task for work already done 

Schedule C – Details of work expected to be done from 3 September 2022 to the Second Meeting of Creditors 

Schedule D – Time expected to be spent by staff on each major task from 3 September 2022 to the Second Meeting               

……………………..of Creditors 

Schedule E – Details of work expected to be done for the period of the DOCA 

Schedule F – Time expected to be spent by staff on each major task for the period of the DOCA 

Schedule G – Details of work expected to be done for the period of the Creditors’ Trust 

Schedule H – Time expected to be spent by staff on each major task for the period of the Creditors’ Trust 

Schedule I – Details of work expected to be done for the period of the Liquidation 

Schedule J – Time expected to be spent by staff on each major task for the period of the Liquidation 

Schedule K – Schedule of hourly rates  

mailto:TMGcreditors@mcgrathnicol.com
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Schedule A – Details of work already done 

 

 

Work already done in the Administration 

Period 8 August 2022 to 2 September 2022 

Amount (ex GST) $435,000.00 (after discount, refer schedule B) 

Task Area General Description Tasks 

Assets 

134.7 hours  

$98,172 

Monies 
▪ Secure bank accounts and cash on hand 

Sale/recapitalisation 
▪ Drafted and issued confidentiality deed to interested parties 

▪ Compiled, reviewed and issue due diligence information to 

interested parties 

▪ Established and maintained an EOI register 

▪ Reviewed available TMG records and provided to interested parties 

as appropriate 

▪ Facilitated access of TMG’s records to certain parties 

▪ Managed sale process, vetted interested parties and addressed 

queries from interested parties in relation to the information 

provided 

▪ Managed information requirements and requests of interested 

parties 

▪ Ascertained interest in sale process 

▪ Progressed interest in DOCA from certain interested parties 

Plant and Equipment 
▪ Liaise with valuers, auctioneers and interested parties 

▪ Review asset listings 

▪ Facilitated site inspections for interested parties 

▪ Review, negotiate and accept sale offers as appropriate 

Assets subject to specific 

charges and security 

interests 

▪ Reviewed the Personal Property Securities Register 

▪ Contacted secured claimants 

▪ Reviewed security interest and prepared workpaper detailing review 

Debtors 
▪ Correspond with students identified as potential debtors 

▪ Reviewed debtors ledger and investigated collectability of amounts 

reported as owing from parties other than students 

Intellectual property 
▪ Ascertained interest in sale of TMG’s intellectual property 

▪ Reviewed available intellectual property and ownership details 

▪ Facilitated access of intellectual property to interested parties 

▪ Negotiated and accepted certain offers for intellectual property 

Leasing 
▪ Review leasing documents 

▪ Liaise with owners/lessors 

▪ Disclaim leases 

Creditors 

201.3 hours  

$120,124 

Creditor Enquiries, Requests 

& Directions 
▪ Received, reviewed and responded to creditor enquiries by email 

and telephone 

▪ Prepared initial correspondence to creditors and their 

representatives 

▪ Sought and maintained a creditor listing 

▪ Reviewed creditor claims 
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▪ Considered reasonableness of creditor requests 

Secured creditor reporting  
▪ Notify PPSR registered creditors of appointment 

▪ Respond to secured creditor’s queries 

▪ Liaise with secured creditor in relation to sale process and related 

releases required 

Creditor reports  
▪ Prepare initial information to creditors  

Deal with proofs of debt 

(POD) 
▪ Prepared proof of debt (POD) forms 

▪ Received PODs from claimants and maintained POD register 

▪ Corresponded with claimants regarding PODs 

▪ Prepared and updated POD summary listing 

Meeting of Creditors  
▪ Arranged teleconference facilities for creditor meeting 

▪ Prepared and circulated notice of meeting 

▪ Advertised notice of meeting 

▪ Prepared and circulated meeting presentation 

▪ Prepared meeting file 

▪ Prepared and lodged minutes of meeting with Australian Securities 

and Investments Commission (ASIC) 

▪ Responded to stakeholder queries and questions following the 

meeting 

Employees 

36.3 hours  

$22,381 

Employee queries 
▪ Address employees immediately following appointment 

▪ Prepared Frequently Asked Questions and circulars for employees 

▪ Receive and follow up employee enquiries 

▪ Prepare correspondence to employees regarding entitlements 

▪ Prepare correspondence in response to employee’s queries 

Fair Entitlements Guarantee 

(FEG) 
▪ Correspond with FEG regarding general enquiries 

Calculation of entitlements 
▪ Review employee files and company’s books and records 

▪ Reconcile superannuation accounts and calculate amounts owed 

▪ Review awards 

▪ Calculate employee entitlements 

▪ Liaise with legal advisors regarding entitlements 

Workers compensation 

claims 
▪ Correspond with insurer regarding initial and ongoing workers 

compensation insurance requirements 

Other employee issues 
▪ Corresponded with Child Support 

▪ Held meetings with Management to obtain information in relation 

to TMG 

▪ Made staff redundant and provided staff with separation certificates 

on request 

▪ Attended to queries from employees on visas 

Investigation 

88.7 hours 

$60,570 

Conduct investigations 
▪ Send initial request to directors for Report on Company Activities & 

Property (ROCAP) 

▪ Obtain company books and records 

▪ Review company’s books and records 

▪ Prepare comparative financial statements 
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▪ Review specific transactions and liaise with Director and 

management regarding certain transactions 

▪ Conducted and summarised statutory searches 

▪ Recovered electronic data 

▪ Prepared analysis as to the solvency of the company  

▪ Prepared analysis as to the potential claims that would be available 

to a liquidator if one were to be appointed 

▪ Considered the actions of the directors and whether any claims 

against them exist in a liquidation 

Statutory & 

Administration 

189.5 hours  

$115,313 

Project management 
▪ Attending team meetings to discuss progress of administration 

▪ Holding strategy meetings and maintaining work plans 

Document maintenance/file 

review/checklist 
▪ Maintain physical and electronic engagement file 

▪ Update checklists 

DOCA and Creditors’ Trust 
▪ Reviewing DOCA and Creditors’ Trust outline 

▪ Negotiating terms of the DOCA 

▪ Liaising with legal advisors regarding terms of proposed DOCA and 

terms of the Trust Deed 

▪ Liaising with the Proponents regarding terms of proposed DOCA 

Insurance 
▪ Identify potential issues requiring attention of insurance specialists 

▪ Correspond with insurer regarding initial and ongoing insurance 

requirements 

▪ Review insurance policies 

▪ Correspond with previous brokers 

Bank account administration 
▪ Prepare correspondence to open accounts 

▪ Request bank statements 

▪ Perform bank account reconciliations 

▪ Correspond with bank regarding specific transfers 

ASIC forms 
▪ Prepare and lodge ASIC forms 

▪ Correspond with ASIC regarding statutory forms 

ATO and other statutory 

reporting 
▪ Notify of appointment 

▪ Prepare BAS 

Process receipts and 

payments 
▪ Entering receipts and payments into accounting system 

Books and records/storage 
▪ Deal with records in storage 

Students 

100.9 hours 

$55,902 

Student queries ▪ Preparing circulars to students and updates regarding course 

transfers 

▪ Managing student functional mailbox  

▪ Responding to student queries and questions 

▪ Preparing Statement of Attainments (SOA) and Certificates of 

Completion 

▪ Reviewing books and records for outstanding student payments 

▪ Reviewing books and records for hard copy certificates  

▪ Issuing SOA and certificates 

▪ Corresponding with students via email and phone calls  

▪ Liaising with students in person regarding suspended training  

▪ Managing student documents and storage   
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Student course options ▪ Reviewing guidance provided by Australian Skills Quality Authority 

(ASQA) 

▪ Preparing updates to international and domestic students 

respectively  

▪ Discussions with alternative providers and course options 

▪ Reviewing introduction letters prepared by alternative providers  

Other student matters ▪ Corresponding with Victorian Department of Education (VDET) 

▪ Corresponding with ASQA 

▪ Corresponding with Tuition Protection Scheme (TPS) 

Student referrals ▪ Considered requests from parties interested in offering continued 

training to TMG’s students 

▪ Negotiating offers for referral of TMG’s students 

▪ Documenting arrangements for the referral of students to other 

providers 
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Schedule B – Time spent by staff on each major task for work already done 

Resolution: from 8 August 2022 to 2 September 2022 

 

 

Restrospective remuneration for the period 8 August 2022 to 2 September 2022

Employee Position Hours Fees ($) Hours Fees ($) Hours Fees ($) Hours Fees ($) Hours Fees ($) Hours Fees ($) Hours Fees ($)

Keith Crawford Appointee 850 38.8 32,980 13.6 11,518 1.4 1,190 24.7 20,953 14.6 12,368 7.5 6,375 100.5 85,383

Rob Smith Appointee 850  -  -  -  -  -  -  -  - 0.8 680  -  - 0.8 680

Employee A Partner 850 5.3 4,505 1.2 1,020  -  -  -  -  -  - 1.0 850 7.5 6,375

Employee B Director 715  -  -  -  -  -  -  -  - 15.8 11,297  -  - 15.8 11,297

Employee C Senior Manager 675  -  -  -  -  -  -  -  - 38.3 25,853  -  - 38.3 25,853

Employee D Senior Manager 675 67.9 45,833 86.9 58,658 17.1 11,543 23.3 15,728 17.8 12,015 21.2 14,310 234.2 158,085

Employee E Manager 630  -  -  -  -  -  -  -  - 11.5 7,245  -  - 11.5 7,245

Employee F Assistant Manager 580 5.6 3,248 11.1 6,438 10.2 5,916 33.4 19,372 14.9 8,642 5.8 3,364 81.0 46,980

Employee G Senior Analyst 525  -  -  -  -  -  -  -  - 7.4 3,885  -  - 7.4 3,885

Employee H Senior Analyst 525  -  -  -  -  -  -  -  - 2.0 1,050  -  - 2.0 1,050

Employee I Senior Analyst 525  -  -  -  -  -  -  -  - 1.5 788  -  - 1.5 788

Employee J Senior Analyst 525  -  -  -  -  -  -  -  - 5.0 2,625  -  - 5.0 2,625

Employee K Senior Analyst 525 7.3 3,833 33.5 17,588 4.0 2,100 2.5 1,313 29.5 15,488 25.5 13,388 102.3 53,708

Employee L Analyst 430  -  -  -  -  -  - 0.7 301 13.3 5,719  -  - 14.0 6,020

Employee M Analyst 430 1.2 516 51.7 22,231 3.4 1,462 1.4 602 11.9 5,117 38.6 16,598 108.2 46,526

Employee N Admin Level 3 400  -  -  -  -  -  -  -  - 2.0 800  -  - 2.0 800

Employee O Undergraduate 250  -  -  -  -  -  -  -  - 1.7 425  -  - 1.7 425

Total fees (excluding GST) 126.1 90,914 198.0 117,452 36.1 22,211 86.0 58,268 188.0 113,995 99.6 54,885 733.7 457,723

Additional discount applied (22,723)

Total approval to be sought at Second Meeting of Creditors (excl. GST) 435,000

Rate / hr

($ ex GST)

Statutory & 

Administration
Students TotalAssets Creditors Employees Investigation
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Schedule C – Details of work expected to be done from 3 September 2022 to the 

Second Meeting of Creditors 

 

 

 

Future work to meeting date 

Period 3 September 2022 to the Second Meeting of Creditors 

Amount (ex GST) $40,000.00 

Task Area General Description Tasks 

Assets 

7.5 hours 

$5,500 

DOCA and Creditors’ Trust ▪ Negotiating terms of the DOCA and Creditors’ Trust Deed 

▪ Liaising with legal advisors regarding agreed terms of DOCA and 

Creditors’ Trust Deed 

▪ Liaising with the Deed Proponent regarding agreed terms of DOCA 

 
Cash at bank ▪ Managing cash book  

▪ Requesting bank sweeps 

Debtors ▪ Reviewing information in relation to potential student debtors 

Plant and Equipment ▪ Negotiating and finalising sale of PP&E where appropriate 

Creditors 

32.0 hours 

$18,150 

Creditor queries, requests & 

directions 

 

 

 

 

▪ Receiving and responding to creditor queries 

▪ Considering reasonableness of creditor requests and performing, if 

appropriate 

▪ Compiling information requested by creditors 

Creditor reports 
▪ Reviewing and finalising the report to creditors prior to the second 

meeting of creditors (including investigation work) 

▪ Distributing report to all known creditors 

Deal with proofs of debt 

(POD) 
▪ Receiving PODs from creditors and responding to confirm receipt 

▪ Entering PODs into Insol6 

▪ Printing and filing PODs 

▪ Adjudicating PODs for purpose of voting at the meeting 

Meeting of Creditors  
▪ Preparing and circulating second meeting notices 

▪ Advertising notice of second meeting 

▪ Preparing meeting file, including agenda, certificate of postage, 

attendance register, list of creditors, report to creditors, and 

advertisement of meeting 

▪ Preparing second meeting presentation 

▪ Attending and chairing second meeting of creditors 

▪ Responding to stakeholder queries and questions prior and 

immediately following the meeting 

▪ Assisting creditors with completion of POD forms 

▪ Issuing notices to creditors regarding the meeting 

▪ Responding to stakeholder queries and questions immediately 

following meeting 

Employees Employee queries 
▪ Receiving and following up employee enquiries  
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18.0 

$9,978 

▪ Following up employees regarding their entitlements  

▪ Receiving and preparing correspondence in response to employees’ 

queries regarding their entitlements 

▪ Emailing updates to employees 

▪ Answering emails from employees via functional mailbox 

Calculation of entitlements 
▪ Sending employees details of their entitlements 

▪ Liaising with employees regarding their entitlements 

▪ Answering queries regarding upcoming second meeting of creditors 

▪ Assisting employees with submitting their claims for the second 

meeting of creditors 

Other employee issues 
▪ Providing updates to the Fair Entitlements Guarantee Scheme if 

required 

Statutory & 

Administration 

6.5 hours 

$3,633 

Project management 
▪ Attending team meetings to discuss progress of administration 

▪ Holding strategy meeting and maintained work plans 

Document maintenance/file 

review/work plan 
▪ Maintaining physical and electronic engagement file 

▪ Updating work plan 

DOCA 
▪ Reviewing DOCA  and Creditors’ Trust outline 

▪ Negotiating remaining technical terms of the DOCA and Creditors’ 

Trust  

▪ Liaising with legal advisors regarding terms of proposed DOCA and 

Creditors’ Trust Deed 

▪ Liaising with the Proponents regarding terms of proposed DOCA 

Insurance 
▪ Reviewing insurance policies 

▪ Corresponding with brokers 

Bank account administration 
▪ Managing pre-appointment and post-appointment bank accounts 

▪ Performing bank account reconciliations 

▪ Corresponding with bank regarding specific transfers and sweeps 

Statutory notices 
▪ Preparing and lodging relevant ASIC forms 

▪ Corresponding with ASIC regarding statutory forms 

▪ Preparing Business Activity Statements (BAS) and returns as required 

Books and records / storage 
▪ Dealing with physical and electronic files 

Process receipts and 

payments 
▪ Entering receipts and payments into accounting system 

Students 

6.0 hours 

$2,825 

Student queries ▪ Managing student functional mailbox  

▪ Responding to student queries and questions 

▪ Reviewing books and records for outstanding student payments 

▪ Issuing SOA and certificates 

▪ Corresponding with students via email and phone calls  
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Schedule D – Time expected to be spent by staff on each major task from 3 September 2022 to the Second Meeting 

Resolution: from 3 September 2022 to the Second Meeting of Creditors 

 

 

 

Prospective remuneration for the period 3 September 2022 to the Second Meeting of Creditors

Employee Position Hours $ ex GST Hours $ ex GST Hours $ ex GST Hours $ ex GST Hours $ ex GST Hours $ ex GST

Keith Crawford Appointee 850 2.5 2,125 2.5 2,125 1.5 1,275  -  -  -  - 6.5 5,525

Employee A Partner 850  -  - 1.5 1,275  -  -  -  -  -  - 1.5 1,275

Employee D Senior Manager 675 5.0 3,375 8.0 5,400 3.5 2,363 2.5 1,688 1.0 675 20.0 13,500

Employee F Assistant Manager 580  -  - 5.0 2,900 5.0 2,900 1.5 870  -  - 11.5 6,670

Employee M Analyst 430  -  - 15.0 6,450 8.0 3,440 2.5 1,075 5.0 2,150 30.5 13,030

Total (excl. GST) 7.5 5,500 32.0 18,150 18.0 9,978 6.5 3,633 6.0 2,825 70.0 40,000

Rate / hr

($ ex GST)

TotalAssets Creditors Employees
Statutory & 

Administration
Students
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Schedule E – Details of work expected to be done for the period of the DOCA 

 

 

 

Future work for the period of the DOCA  

Period for the period of the DOCA 

Amount (ex GST) $100,000.00 

Task Area General Description Tasks 

Assets 

61.5 hours 

$45,275 

DOCA implementation and 

deliverables 
▪ Finalising the terms of the DOCA 

▪ Executing DOCA instrument 

▪ Planning, preparation and completion of tasks following execution 

of the DOCA and associated communications with the DOCA 

Proponent and legal representatives ahead of completion 

▪ Attend to and complete key deliverables of DOCA 

▪ Communications with DOCA Proponent regarding DOCA execution 

and establishment of the and Creditors’ Trust  

▪ Ongoing general communications with Proponent in relation to 

DOCA and completion preparation  

▪ Notifications to other relevant third parties regarding DOCA 

execution and timing of completion 

▪ Prepare for and attend to settlement matters, including transfer of 

operational accounts at DOCA completion and transfer to the and 

Creditors’ Trust account  

▪ Deal with and finalise other post completion matters pursuant to 

the DOCA 

▪ Liaise with student referral parties to arrange for novation of referral 

contracts to the Creditors’ Trust 

▪ Liaise with legal advisors, DOCA Proponent and key stakeholders 

regarding transfer of shares to DOCA Proponent at completion, 

including preparation of instrument necessary to allow for share 

transfer to proceed (if applicable) 

Cash at bank 
▪ Managing cash book  

▪ Requesting bank sweeps 

Debtors 
▪ Reviewing information in relation to potential student debtors 

Creditors 

32.5 hours 

$18,425 

Creditor enquiries 
▪ Receive and respond to creditor queries 

▪ Attend to creditor correspondence and phone calls 

▪ Obtaining legal advice on requests from creditors for information, 

documents or a report, if appropriate 

Employees 

42.5 hours 

$22,525 

Employee queries 
▪ Liaise with employees regarding entitlements 

▪ Respond to queries from employee 

Calculation of entitlements 
▪ Consider employee feedback regarding entitlements 

▪ Receive and review employee PODs 

▪ Liaise with Deed Proponent regarding entitlements and impact on 

DOCA contribution (if applicable) 

▪ Finalise calculation of employee entitlements 

Statutory & 

Administration 

Document maintenance/file 

review/checklist/work plan 
▪ Maintain physical and electronic engagement file 

▪ Update checklists 
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12.5 hours 

$7,413 

Insurance 
▪ Correspond with insurer regarding insurance requirements 

Bank account administration 
▪ Prepare correspondence to open and close accounts 

▪ Perform bank account reconciliations 

▪ Correspond with bank regarding specific transfers 

▪ Maintain cash book  

ASIC forms and other 

statutory reporting 
▪ Prepare and lodge ASIC forms 

▪ Correspond with ASIC regarding statutory forms, as required 

▪ Prepare and lodge BAS for the Administration and DOCA periods 

Planning/Review 
▪ Attending team meetings to discuss progress of administration 

Books and records/storage 
▪ Store records electronically 

Finalisation of 

Administration 
▪ Notify ATO of change of role 

▪ Complete checklists 

▪ Draft notices confirming transfer to DOCA 

Students 

15.0 hours 

$6,450 

Student queries 
▪ Managing student functional mailbox  

▪ Responding to student queries and questions 

▪ Reviewing books and records for outstanding student payments 

▪ Issuing SOA and certificates 

▪ Corresponding with students via email and phone calls  

Other student matters 
▪ Corresponding with VDET, ASQA and TPS as required 
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Schedule F – Time expected to be spent by staff on each major task for the period of the DOCA 

Resolution: for the period of the DOCA 

  

Prospective remuneration for the period of the DOCA

Employee Position Hours $ ex GST Hours $ ex GST Hours $ ex GST Hours $ ex GST Hours $ ex GST Hours $ ex GST

Keith Crawford Appointee 850 20.0 17,000 5.0 4,250 2.5 2,125 2.5 2,125  -  - 30.0 25,500

Rob Smith Appointee 850 1.5 1,275  -  -  -  -  -  -  -  - 1.5 1,275

Employee D Senior Manager 675 40.0 27,000 5.0 3,375 10.0 6,750 2.5 1,688  -  - 57.5 38,725

Employee F Assistant Manager 580  -  - 7.5 4,350 5.0 2,900 2.5 1,450  -  - 15.0 8,700

Employee M Analyst 430  -  - 15.0 6,450 25.0 10,750 5.0 2,150 15.0 6,450 60.0 25,800

Total (excl. GST) 61.5 45,275 32.5 18,425 42.5 22,525 12.5 7,413 15.0 6,450 164.0 100,000

Total

Rate / hr

($ ex GST)

Statutory & 

Administration
StudentsAssets Creditors Employees
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Schedule G - Details of work expected to be done for the period of the Creditors’ Trust 

 

 

Future work for the period of the Creditors’ Trust 

Period for the period of the Creditors’ Trust 

Amount (ex GST) $150,000.00 

Task Area General Description Tasks 

Assets Asset Realisation 
▪ Attend to finalisation of any asset realisation related matters 

4 hours 

$2,963 

Cash at bank 
▪ Managing cash book  

▪ Requesting bank sweeps 

 Debtors 
▪ Reviewing information in relation to potential student debtors 

Creditors 

54.0 hours 

$29,863 

Creditor enquiries 
▪ Receive and respond to creditor queries 

▪ Manage the functional mailbox for creditor queries 

▪ Attend to creditor correspondence and phone calls 

Processing Proofs of Debt 

(POD) 
▪ Receive PODs from claimants 

▪ Maintain POD register 

▪ Correspond with claimants regarding PODs 

Employees 

56.5 hours 

$32,675 

Employee queries 
▪ Liaise with employees regarding entitlements 

▪ Respond to queries from employee 

▪ Issue pre-appointment PAYG summary 

Calculation of entitlements 
▪ Finalise calculation of employee entitlements 

▪ Write to employees to advise them of their calculated claim 

Statutory & 

Administration 

33.0 hours 

$17,438 

Document maintenance/file 

review/checklist/work plan 
▪ Maintain physical and electronic engagement file 

▪ Update checklists 

▪ Manage functional mailboxes 

Bank account administration 
▪ Prepare correspondence to open and close accounts 

▪ Perform bank account reconciliations 

▪ Correspond with bank regarding specific transfers 

▪ Maintain cash book  

ASIC forms and other 

statutory reporting 
▪ Prepare and lodge ASIC forms 

▪ Correspond with ASIC regarding statutory forms, as required 

▪ Prepare BAS 

Planning/Review 
▪ Attend meetings discussing status of the Liquidation 

Books and records/storage 
▪ Store records electronically 

Finalisation 
▪ Notify ATO of ceasing to act 

▪ Cancel ABN/GST/PAYG registrations 

▪ Complete checklists 

Students 

20.0 hours 

$10,025 

Student claims 
▪ Receive PODs from students 

▪ Maintain student POD register 

▪ Correspond with claimants regarding PODs 
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 ▪ Liaise with TPS regarding payments made to students and adjust 

claims as appropriate 

Student queries 
▪ Responding to student queries and questions 

▪ Reviewing books and records for outstanding student payments 

▪ Corresponding with students via email and phone calls  

Other student matters 
▪ Corresponding with VDET, ASQA and TPS as required 

Dividend 

103.0 hours 

$57,088 

Process and deal with 

proofs of debt 
▪ Prepare correspondence to potential creditors inviting lodgement of 

POD 

▪ Receive, review and adjudicate PODs  

▪ Enter PODs into insol6 

▪ Review supporting documentation in relation to the POD 

▪ Maintain POD register 

▪ Translate any foreign currency POD’s into functional currency 

▪ Correspond with claimants regarding PODs 

▪ Follow appeal process for any disputed PODs as necessary  

▪ If required, issue any notice in relation to rejection of PODs 

Creditors’ Trust and 

distribution to creditors 
▪ Advertise notice of distribution to priority and unsecured creditors 

▪ Receive final PODs from claimants and adjudicate claims 

▪ Deal with and calculate Creditors’ Trust distribution to different class 

of unsecured creditors 

▪ Enter claims in Insol6 

▪ Enter adjudicated POD amounts in insol6 and calculate insol6 

dividend 

▪ Consider the Administrators’ tax liability and liaise with tax advisors 

as required 

▪ Correspond with creditors regarding distribution of Creditors’ Trust 

funds 

▪ Arrange payment of creditor claims to relevant creditors as per 

Creditors’ Trust Deed 

▪ Draft and issue notice to all creditors in relation to dividend from 

Creditors’ Trust 

Dividend procedures  
▪ Correspond with creditors regarding dividend 

▪ Advertise intention to declare dividend on the ASIC PNW and issue 

written correspondence to creditors 

▪ Calculate equalising dividend 

▪ Calculate and pay dividend and account for taxation requirements 

as necessary 

▪ Issue correspondence to creditors notifying them of dividend 

payment 

 



 

 The Malka Group Pty Ltd (Administrators Appointed) - Remuneration Report 21 

Schedule H – Time expected to be spent by staff on each major task for the period of the Creditors’ Trust 

Resolution: Trustees’ of the Creditors’ Trust remuneration for the period of the Creditors’ Trust 

 

 

Prospective remuneration for the Trustees of the Creditors' Trust

Employee Position Hours $ ex GST Hours $ ex GST Hours $ ex GST Hours $ ex GST Hours $ ex GST Hours $ ex GST Hours $ ex GST

Keith Crawford Appointee 850 1.5 1,275 5.0 4,250 5.0 4,250 2.5 2,125  -  - 7.5 6,375 21.5 18,275

Rob Smith Appointee 850  -  - 1.5 1,275 1.5 1,275  -  -  -  -  -  - 3.0 2,550

Employee D Senior Manager 675 2.5 1,688 5.0 3,375 10.0 6,750 3.0 2,025  -  - 15.5 10,463 36.0 24,250

Employee F Assistant Manager 580  -  - 10.0 5,800 15.0 8,700 5.0 2,900  -  - 20.0 11,600 50.0 29,000

Employee K Senior Analyst 525  -  - 12.5 6,563 10.0 5,250 7.5 3,938 15.0 7,875 30.0 15,750 75.0 39,375

Employee M Analyst 430  -  - 20.0 8,600 15.0 6,450 15.0 6,450 5.0 2,150 30.0 12,900 85.0 36,550

Total (excl. GST) 4.0 2,963 54.0 29,863 56.5 32,675 33.0 17,438 20.0 10,025 103.0 57,088 270.5 150,000

Students Dividend Total

Rate / hr

($ ex GST)

Assets Creditors Employees
Statutory & 

Administration
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Schedule I – Details of work expected to be done for the period of the Liquidation 

 

Future work for the period of the Liquidation  

Period for the period of the Liquidation 

Amount (ex GST) $500,000.00 

Task Area General Description Tasks 

Assets 

60.0 hours 

$47,500 

Asset Realisation 
▪ Consider realisation options 

▪ Realise available assets 

▪ Finalise asset sales 

 Voidable transactions 
▪ Seek legal advice regarding recoverability of voidable transaction 

claims 

▪ Write to creditors who have received preference claims 

▪ Send demands to creditors who have received preference claims 

▪ Liaise with Director regarding voidable transactions 

▪ Undertake cost/benefit analysis of claims 

▪ Issue demands to Director and other parties 

▪ If required, commence legal action to recovery debts 

Creditors 

161.5 hours 

$97,100 

Creditor Enquiries, Requests 

& Directions 

▪ Receive and respond to creditor enquiries, requests and directions 

▪ Compile information requested by creditors 

▪ Consider reasonableness of creditor information requests and liaise 

with legal advisors as required 

▪ Document reasons for not complying with requests or directions as 

required 

Creditor reports  ▪ Prepare Statutory Report to creditors and Remuneration Report 

(where relevant) within 3 months of appointment of liquidators as 

necessary 

▪ Prepare other general reports to creditors if and when required 

Deal with proofs of debt 

(POD) 

▪ Receive and review PODs from claimants 

▪ Filing PODs as required after Second Meeting  

▪ Adjudicate PODs as necessary 

Meeting of Creditors (only if 

requested to be held in a 

liquidation) 

▪ Prepare and lodge minutes of Second Meeting with ASIC 

▪ Prepare and issue voting outcomes in respect to Second Meeting to 

creditors in attendance at meeting 

▪ Respond to creditor and stakeholder queries and questions 

following meeting of creditors 

▪ Prepare and lodge minutes of any future meetings with ASIC 

▪ Issue voting outcomes to creditors in respect to meeting if required 

Proposals to Creditors  ▪ Prepare proposal notices and voting forms 

▪ Forward notice of proposal to all known creditors 

▪ Review votes and determine outcome of proposal 

▪ Prepare and lodge Form 5022 proposal outcome with ASIC 

Employees 

119.0 hours 

$68,275 

Employee queries 
▪ Liaise with employees regarding entitlements 

▪ Respond to queries from employee 

▪ Issue pre-appointment PAYG summary 

Calculation of entitlements 
▪ Finalise calculation of employee entitlements 

▪ Write to employees to advise them of their calculated claim 



 

 The Malka Group Pty Ltd (Administrators Appointed) - Remuneration Report 23 

Fair Entitlements Guarantee 

(FEG) 

▪ Prepare letters to employees advising of their entitlements, options 

available in the liquidation and availability of FEG 

▪ Correspond with FEG 

▪ Prepare verification spreadsheet 

▪ Prepare FEG quotations 

▪ Complete FEG questionnaires 

Employee distribution 

(if required) 

▪ Correspond with employees regarding distribution if required 

▪ Correspond with ATO regarding Superannuation Guarantee Charge 

POD 

▪ Calculate and prepare distribution 

▪ Prepare for and pay a dividend in respect to employee entitlements 

Investigation 

280.0 hours 

$195,500 

Conduct investigations ▪ Finalise review of TMG’s solvency and view on potential date of 

insolvency 

▪ Finalise review of specific transactions and liaise with the Director 

regarding certain transactions 

▪ Finalise analysis of claims and undertake cost/benefit analysis 

▪ Interview staff and Director as appropriate 

▪ Pursue liquidator recovery actions (where applicable and commercial 

to do so) 

▪ Finalise Liquidators’ investigation file pursuant to s533 of the 

Corporations Act 2001 (Act) 

▪ Preparation of supporting information in preparation of report to 

ASIC on Liquidators’ investigations 

ASIC reporting  ▪ Liaise with ASIC regarding liquidator reports and supplementary 

investigations 

▪ Lodgement of investigation findings pursuant to s533 of the Act 

Statutory & 

Administration 

47.5 hours 

$26,513 

Document maintenance/file 

review/checklist 

▪ Conduct first and six monthly file review for the Liquidation 

▪ Maintain physical and electronic engagement file 

▪ Update Liquidation checklists 

Bank account administration ▪ Prepare correspondence to updated Administration bank account to 

reflect appointment of Liquidators 

▪ Request bank statements 

▪ Perform bank account reconciliations 

▪ Correspond with bank regarding specific transfers 

Insurance ▪ Correspond with insurer regarding future insurance requirements 

ASIC forms ▪ Prepare form 505 for the cessation of Voluntary Administrators 

▪ Prepare form 505 for the appointment of Liquidators 

▪ Prepare and lodge form 5603 End of Administration return for 

Voluntary Administration period 

▪ Seek ASIC consent for early destruction of books and records 

▪ Correspond with ASIC regarding statutory forms 

▪ Apply for de-registration of TMG 

▪ Prepare and lodge form 5603 End of Administration return for 

Liquidation period 

ATO and other statutory 

reporting 

▪ Notify of appointment of Liquidators 

▪ Prepare BAS returns for Liquidation period 

▪ Reconcile BAS account 

▪ Notify ATO of cessation of the Liquidation 

Finalisation ▪ Notify ATO of ceasing to act as Liquidators 

▪ Cancel ABN/GST/PAYG registration 

▪ Complete checklists 
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Planning/Review ▪ Internal discussions regarding status of Liquidation and tasks to 

finalisation 

▪ Regular team meetings to discuss rolling checklist and statutory 

lodgements 

Books and records / storage ▪ Preserve and deal with company records 

▪ Send job files to storage 

Students 

55.0 hours 

$28,875 

Student claims 
▪ Receive PODs from students 

▪ Maintain student POD register 

▪ Correspond with claimants regarding PODs 

▪ Liaise with TPS regarding payments made to students and adjust 

claims as appropriate 

Student queries 
▪ Managing student functional mailbox  

▪ Responding to student queries and questions 

▪ Reviewing books and records for outstanding student payments 

▪ Corresponding with students via email and phone calls  

Other student matters 
▪ Corresponding with VDET, ASQA and TPS as required 

Dividend 

66.0 hours  

$36,413 

Process and deal with 

proofs of debt 
▪ Prepare correspondence to potential creditors inviting lodgement of 

POD 

▪ Receive, review and adjudicate PODs  

▪ Enter PODs into insol6 

▪ Review supporting documentation in relation to the POD 

▪ Maintain POD register 

▪ Translate any foreign currency POD’s into functional currency 

▪ Correspond with claimants regarding PODs 

▪ Follow appeal process for any disputed PODs as necessary  

▪ If required, issue any notice in relation to rejection of PODs 

Dividend procedures  
▪ Correspond with creditors regarding dividend 

▪ Advertise intention to declare dividend on the ASIC PNW and issue 

written correspondence to creditors 

▪ Obtain tax clearance from ATO ahead of paying a dividend to 

unsecured creditors 

▪ Calculate increasing or decreasing adjustment regarding ATO’s claim 

▪ Calculate equalising dividend 

▪ Calculate and pay dividend and account for taxation requirements 

as necessary 

▪ Issue correspondence to creditors notifying them of dividend 

payment 
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Schedule J – Time expected to be spent by staff on each major task for the period of the Liquidation 

Resolution: Liquidators’ remuneration for the period of the Liquidation 

 

 

Prospective remuneration for the period of the Liquidation

Employee Position Hours $ ex GST Hours $ ex GST Hours $ ex GST Hours $ ex GST Hours $ ex GST Hours $ ex GST Hours $ ex GST Hours $ ex GST

Keith Crawford Appointee 850 35.0 29,750 30.0 25,500 12.5 10,625 75.0 63,750 2.5 2,125 5.0 4,250 2.5 2,125 162.5 138,125

Rob Smith Appointee 850  -  - 1.5 1,275 1.5 1,275 5.0 4,250  -  -  -  -  -  - 8.0 6,800

Employee A Partner 850 5.0 4,250  -  -  -  - 15.0 12,750  -  -  -  -  -  - 20.0 17,000

Employee D Senior Manager 675 20.0 13,500 30.0 20,250 25.0 16,875 100.0 67,500 10.0 6,750 5.0 3,375 13.5 9,113 203.5 137,188

Employee F Assistant Manager 580  -  - 25.0 14,500 15.0 8,700 65.0 37,700 12.5 7,250  -  - 15.0 8,700 132.5 76,850

Employee K Senior Analyst 525  -  - 35.0 18,375 30.0 15,750 10.0 5,250 7.5 3,938 20.0 10,500 15.0 7,875 117.5 61,688

Employee M Analyst 430  -  - 40.0 17,200 35.0 15,050 10.0 4,300 15.0 6,450 25.0 10,750 20.0 8,600 145.0 62,350

Total (excl. GST) 60.0 47,500 161.5 97,100 119.0 68,275 280.0 195,500 47.5 26,513 55.0 28,875 66.0 36,413 789.0 500,000

Students DividendAssets Creditors Employees Investigation
Statutory & 

Administration
Rate / hr

($ ex GST)

Total
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Schedule K – Schedule of Hourly Rates 

The rates for our remuneration calculation are set out in the following table, together with a general guide showing the 

qualifications and experience of staff engaged in the Administration and the role they take in the Administration.  The hourly 

rates charged encompass the total cost of providing professional services and should not be compared to an hourly wage. 

 

Title Description 
Hourly rate 

(excl GST) 

Appointee/Partner Registered liquidator, Chartered Accountant or equivalent and 

generally degree qualified with more than twelve years of 

experience.  Leads assignments with full accountability for 

strategy and execution.   

$850 

Director 1 Generally Chartered Accountant or comparable qualification 

and degree qualified with more than ten years of experience, 

including four years of Director or equivalent experience.  

Autonomously leads complex insolvency appointments 

reporting to Appointee/Partner. 

$770 

Director Generally Chartered Accountant or comparable relevant 

qualification and degree qualified with more than nine years 

of experience.  Autonomously leads insolvency appointments 

reporting to Appointee/Partner. 

$715 

Senior Manager  Generally Chartered Accountant or comparable relevant 

qualification and degree qualified with more than seven years 

of experience.  Self-sufficiently conducts small to medium 

insolvency appointments and leads major workstreams in 

larger matters. 

$675 

Manager Generally Chartered Accountant or comparable relevant 

qualification and degree qualified with more than five years of 

experience.  Self-sufficiently conducts small insolvency 

appointments and takes a supervisory role on workstreams in 

larger matters. 

$630 

Assistant Manager Generally Chartered Accountant or comparable relevant 

qualification and degree qualified with more than three years 

of experience.  Autonomously manages workstream activity 

within appointments.   

$580 

Senior Analyst Generally degree qualified and undertaking Chartered 

Accountant’s qualification or comparable relevant qualification 

with more than 16 months of experience.  Completes tasks 

within workstreams and appointments under supervision. 

$525 

Analyst Generally degree qualified and undertaking or about to 

undertake Chartered Accountant’s qualification or comparable 

relevant qualification with less than one year of experience.  

Assists with tasks within workstreams and appointments under 

supervision. 

$430 

Undergraduate/Cadet Undertaking relevant degree.  Assists with tasks within 

workstreams and appointments under supervision. 
$250 
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Title Description 
Hourly rate 

(excl GST) 

Practice Services 

Director 

National Practice Service leaders, generally degree qualified 

with more than ten years of experience and reporting directly 

to partners.  Technical experts in their specific areas and have 

team management responsibilities. 

$770 

Senior Treasury staff Appropriately experienced and undertakes senior Treasury 

activities such as oversight of the processing of payment of 

receipts and banking administration.  May be responsible for 

day to day management of projects or operations and may 

have supervisory responsibility for junior staff. 

$510  

Senior Client 

Administration and 

Treasury 

Appropriately experienced and undertakes senior level 

administrative support activities or Treasury activities.  May be 

responsible for day to day management of projects or 

operations and may have supervisory responsibility for junior 

staff. 

$400  

Administration Appropriately experienced and undertakes support activities 

such as meeting coordination and preparation of materials 

where it is efficient and appropriate to do so. 

$230 

McGrathNicol reviews its hourly rates on either 31 December or 30 June.  Creditors will be advised of any 

change to the hourly rates for this external administration. 
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